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IN THE SUPREME COURT OF SOUTH AFRIC

(APPELLATE DIVISION.)

In the matter hetween:

GUILI'IERME CORREIA. ¢ & 0% 8 0800 s Appellant.

and
REG’INA. se e to e et ReSpondento

CORAM: Fagan C.J., Schreiner, Steyn JJ.A. et Reynolds,
Price A.JJ.A.

HEARD: Friday, 29th November, 1957. DELIVERED: ¢ /ay/Q"7

JUDGMERNT,

REYNOLDS, A.J.A.:- i

In this case the appellant was charged with, and
~ ! ‘
convicted of, the offence of receiving property, well knowing

|
it t0 have been stolen. That offence will simply be called

receiving in this judgment. There is no appeal agéinst the

-

s

correctness of the conviction. But the appellant was sen-
tenced to receive cuts in addition to imprisonment. In

an able argument Mr. Banks, for Appellant, has argued tha%
this sentence of cutq; imposed because of the provision ih
Part 11 of the Third Schedule to Act 62 of 1955 relating ‘to
compulsory whipping, was not competent since Appellant came

within the exception stated in the provision. That provision

reads:-—

" ReceiVinga ssrsnee 0205



2. !

" Receiving stolen property well knowing the same

"to have been stolen (except in the case of a conviction

"in terms of section two hundred and five on evidence
' ) i
"establishing that the accused is in fact guilty of éhe
"theft of property not being a motor vehicle or propqrty
"stolen from a motor vehicle or part thereof which wis
"properly locked)."
Appellant conspired with Williams to commit the!
actual, or what may be called the originsl theft as the evi-
#la- '
dence led atﬁtrial proved. After Williems had stolen the
flour, Appellant received it and became in addition the re-
ceiver. Since the evidence proved that AK Appellant was
guilty of the original theft because of his conspiracy with
Williams to steal &, Mr. Banks argued that Appellant was
convicted in terms of Section 205 "on evidence establishing
that the accused is in fact guilty of the theft of property&
and reinforced this argument by reference to the case of |
Rex versus Naidoo 194 SeA. p.858. This contention must be
examined.
The Court is here dealing with what is to happen to
Accused by way of punishment in consequence of the Verdicf
against him. It is clear from Part 11, that Parlisment drew

a clear distinction between motor car thefts and ordinary]

theftSOQQQoooo.oo-0000'03'
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|
thefts. As to the former there was to be compulsory whiﬁping
but not as to the latter, and as to the latter a Magistra{e

could not impose a sentence of whipping in any event because

of Section 93(3) of Act 32 of 194% . Put Parliament then

went on to impose compulsory whipping on all receivers unless
they could be brought within the meaning of the exception.

It ig thus clear that Parliament regarded the receiving of

the proceeds of an ordinary theft as more serious than the

ordinary theft itself when the thief solely steals.
Not every thief is a receiver, for he may take the

stolen property and keep it himself. But in law every

receiver is a thief, (Rex. Versus Maserow 1942 A.D. 164)

With knowledge that the goods were stolen, i he appropriates
|

: |
the goods of another for himself and thus commits theft and

receiving. This is confirmed by the Naidoo case itself.§

There Naidoo was not shown to have knowledge of any theft'of t
|

the goods when he bought them, but that knowledge came to 'him
|

months later, and he retained the goods for himself and this ¢

gonstituted theft by him as the Court held. In every re-
|
|

ceiving charge it is clearly necessary to prove the goods

received had been stolen by some thief. Consequently whéther

or not hke goods were received into possession;either after

a theft by another person, or after, as here, the receiver him-

SelfOQOOOOI0..0‘.00000'0!4"
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self was i a conspiracy to steal but took no physical pa}t

in the actual original theft, there must inevitably be ev#den—
|

ce on which a verdiet of guilty of receiving must be based.

Since that evidence must be the basis of a conviction in

every case of receiving, it would follow from the argument of

Mr Banks that Parliament emacted compulsory whipping for

actual receivers in the first portion of the provision se#

out herein and then proceeded by this exception to say that
that provision was to be cancelled out. Parlizment coul& not
have meant that when its dominant ides was that receivers!

should be whipped, and on this ground the appeal must faii.
|
!
It is, however, more satisfactory to see if thei

i
!

exception can have some other application periinent to the

cagse of Appellant which Parliament brought about, or tried to
!

bring about. If Bariﬁ's case, 1945 A.D. 813, was correctly

decided then the exception could have some meaning. In that
case that Appellant was held by Davis A.J.A. and Watermeyer

C.J. t0o have been proved guilty solely of theft and not re-

ot
ceiving, buyﬂwas held by them that he could be found guilty

I
)
I

of receiving under Section 243 of Aet 31 of 1916 (the equival-

ent of Section 205), and that there was no possible prejudice

to him. That may be so, but it must not be forgotten th%t -

ln"..‘.‘l.“...‘.!.d.S.
|
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| |
in any record of conviections that Appellant would be recorded

unfairly as guilty of receiving, which Parliament now regards
as a more serious offence than ordinary theft. It is, how-
ever, not necessary to consider the correctness, or otherwise,
of the reasoning adopted by the learned judges in that casde.
Clearly this reasoning was dissented from, and overruled,’in

the later case of Rex versus Naidoo and it is noteworthy that

h .
the reasoning in Bardu's case was overruled in a judgment
A

of Watermeyer C.J. who concurred with Davis A.J. A. in

Bardhu's
Raxdukx case. The case of Naidoo shows that on a charge

and proof of theft, a verdict of receiving is not competeﬁt
where only the#ft and no receiving was shown to have taken
place and it seems to me that Naidoo's case must be accep#ed
as correct. But, of course, that case clearly shows tha%

the words in the exception do not refer to any convictionﬂfor
receiving on a charge where ordinary theft only is proved1 and
no receiving is proved. Naidoo's case was decided in 19;9
and the legislation now under consideration waé passed in 1855.
I do not think it can rightly be contended that by the pr?-
vision now being considered and passed in 1855, Parliamen%
intended in some way to amend Section 205 as interpreted in the

equivalent Section 243 by Naidoo's case. Section 205 is:

in the main portion of the Act and deals with what happens

'bvfore.............;...6
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|
before and up to the stage of convietion. Neither in it, nor
anywhere else in the main portion of the Act,_is there anything
authorizing that & person solely guilty of theft and not |
receiving can be convicted of receiving on a charge alleging
theft, for that was the effect of the decision in Naidoo's
case. The provigion now under consideration is in the p#k
portion of the Act d@aling with what occurs after convict%on.
It would be remarkable indeed if Parliament intended by a

!

provision in the punishment portion of tle Act to amend a
| |

provision in the main portion which did not authorise a con-
viction at all in such a case - still less such a drasticl
result as to conviet a man of the more serious crime of re-
ceiving when he was solely guilty of the offence of theft
which is not punishable by compulsory whipping as is rece?ving.
I do not think, therefore, that there was any amendment of

l
Section 205 by the provision under consideration.

It may be that in enacting the exception, Parliament
was not aware of Naidoo's case and'thought the law to be!as
set out in BarBhu's case even if it did not know of Bardhu's
case, But even if that idea could possibly have any effect,
that would not help Appellant. For Qggggggscase only applied

to e person convicted under Section 243 on evidence proving he

was.’.........‘.’...‘.?‘
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was solely a thief and not actually in fact a receiver,

whereas ¥m Appellant is certainly a receiver as well as;a

thief. Equally that would be the position here when Bardhu's
cagse has been overruled as to its reasoning. It may Dbe
contended on the other hand that Parliament was aware of
Naidoo's case and in some way was giving an interpretatioﬁ of
Section 205 favourable to the decision in Bardhu's case.

I have @ifficulty in seeing that that can be so, but it is not
necessary to discuss that gquestion. It suffices to say

that again this could not assist Appellant - ar indeed anyone
guilty of actual receiving- for the reason already stated,
that Bardhu's case did not deal with a person actually ané in
fact a receiver as was Appellant. I+t follows, therefore,

that there is nothing in the exception enabling Appellant

to escape whipping.



IN TEE SUPREYE _ COURT _ OF SOV AFRICA

(appellate Divigion)

In the matter hotweeni~-

GUILFERME CORRETIA Appellant
and
REGINA Rosrondent

CoramiFagsen,C.J.,S8chreiner,Steyn,JJ.A.;Reynolds ot Price AJJ

Teards 29th November, 1957« Delivered: ‘3 ~tx -9 X7

JUDGMETNRWNT

- Ep e e e Gn m o e  m

STEYN J.A. - I have arrived at the sesme con-

clusion as the Chlef Justlice, but on s different ground. For
the reasons stated In hls judgment there cgn, in my view, Dbe
14ttle doubt that when the ltem hers in question wes inserted

in the Third Schedule to the Act the decision in Rex ve V3i-~

doo (1949(4)5.A.858) was elther overlooked or deliberately
1gnored {(probably the former) and that the exceptlon to that
tom must be taken to proceed from the assumption that secw
\
tion 205(1) cf the Act has the meaning given to the corres~

pondlng sectlion in the 1917 Aet in the decisions culninating

in Rex v. Phardu (1€45 A.D.813). The interpretation accept-

cd in Naldools crse would render the exceptlon to this ltem
inoperative and purpcseless, since on tx:et Interpretstion

the case stated in the exception, 1e.es of a psrson convlictad



ee In tebms of {("kragtens") section 205 of‘receiving,lon evi-
dence establishing that he is in fact guilty of theft, can-
nott arise. On that interpretatibn no person can he convict-
ed of recelving excent on svidence proving that he is s re-
celver, and section 205 does not confer any jurisdictlon to
the contrary. On the wellknown principle 6f constructlon

1N
ut magls valeat qusm fercat, an interpretation rendcring the
™" L)

exception inoffective should be avolded if the language so
permits. The wording of the exception 1s mnot In ltself so
obscure as to preclude a rotlonal mesning in the eontext. It
1s only bty rezacon of Yaldoo!s cose that it would becoms in-
operative. That does not appear to me to be a result which
cannot be avolided. The language used In the exceptlon con-
veys by ¢lear impllcatlon that under sectlon 205 a person
mey be convicted of receiving stelen property on evldence
proving that he is in fact gulliv of the theft of the pro-
perty and not of receiving it. The prob#bilities are un-
questionsbly in favour of the view that what Parlipgment In-
tended to exclude was a cowpulsory whipping in pursuanée of
a purely formal conviction under section 205 on a charge of
receolving stolen propsrty, when the evidencg proves thgt the
accused ls in faect the thief erd not a raceliver. The lgn-
guege used in tre exception conveys by clear implicatian

that/.ltbt.



that by resson of the provisions of section 205 such a con=-
viction may take place. This may, I think, preperly %o re-
gercded as belng ol the nature of a declaratery vrovision in
regard to the meanlng to be glven to section 205(1), end 1if
this implled declaratory provision ls obsorved In the In-
torpretation of thst section, the difficulty, cn» the ons hendg,
of giving any effect at all to the exception, dlsarrears,
while on the other hand sdction 205 ¥ould, by a reversion to
thg“ggaratlve meaning adopted 1n Bardhu's cese, shed tle

A H—
status glven to it by MWeidco'!s case of a mare reollc of &
formalism which our law of criminsl procedure has long oubt~
grown, but which hes nevertheless been retained in our legls-
lations I do not, however, wish to convey that Tsldoo'ls
case was wrongly declded. TFor present purposes the merits
of that declslon as at the time 1t was glven,as cr.arared
with the view expressed in Rardhu's case, ere not in lssue.
Both cases were declded before the snactment of tYe prdvision
with which we are here concernsd, by which a new fector was
introdénced into the irterpretation of section 205. This
provision having been conacted in terms lmplledly declaratory
of the mesaning of sectlon 2¢5, the latter sectlon can no
longer be inbteorpreted without reference to lt. Ssction 204

must/......



must of necessity now be reed with it. Once that is dpns,
the interpretation [nllowed in pordhu's case would seem to
reflect the true cresont meaning of section 205(1). Had
it appeared, therefore, that the 2ppeilsnt wgs convicted on
the charge of receiving stolen property on gvidence proving
net that he is gullty of this charge but of the theft of
the goods slieged to heve been recsived Ly Lim, hils case
would have becn ccvered by the exceptlons ag bhe wag not so
convicted, the arpasl must felle

[ Al
/
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I TEE SUPRELE COURT oF SOUTH AFRICA

(Appellate ©DLvision)

In the metter Lotwesni~-

SUILUERME CORREIA Appellant
and
REGIN A Respcndent

CoramsFrgan,C.J.8chroiner,3teyn JJ.A.,Reynolds et Pride AcJA,

Heard: 29th Wovember, 1957, Delivered: 4 ~ 1% - 19477

JUDGHNENT

SCHREINER J.A. 3= I heve had the adventags of
reading the judgments of the Chlef Justlce and of STEVY J.4.
and have reached the same conclusion but on somewhat &lffer~
ent llnes.

The difficulty occasioned by
the emenduent made to Part II of the Third‘Schedule to Act
3) of 1917 by sectlon 62 of Act 29 of 1956 was explalned end

condidered 1n Rezina v. Arbse (1956(4)S.A.438 at pages 442

and 443), CE'TLIVRES C.J. concluded his remerks on the
/r
subject by saying that 1% was not necessary to docide whethe

Nawt uf’on
thef construction ef section 243 of Act 31 of 1917 by this
A

Court in Rer v. Naldoo (1948(4)S.A.858) should be revided. _

Theleeeses



The question arises agein in the presont sppeal, under the
corresponding provisions of Act 56 of 19£5. I am satigfled

that we should not depart from Rex v. Naldoo. It suffices

to say that it has not bear shown to hsve been wrongly de~
cided.

Once the Naldoo decision stiands,
1t fixes the meaning of the 0ld section 243 {now section 205)
at the date of the decislon 4n 194%. I do not find 1t pos~-
sibls to treat the 1955 amendment of the schedule as chang=-
inz the meening of section 243 il.e6. sectlon 205« The law
does recognlse what 7s called "Parlismentary expositicn", of

which use was made In one of the judgments in Petel v. ln~

istor of the Interlor (1955(2)5.4.485 at page 493). And

akin to, if it 1s not In essence only a form of,parlismen=-
tary exposition is the treatment of amendments =23 capable of

modifylng the meaning of thelr context when the Act as

amended is resd as a whélse.(New Mines Ltd,.v. Cornmlssioner

for Inland Revenue, 1938 A.D.455 at page 463). The effsct

of an amendment on the rest of the Act can be properly

the
tested by seeing whether a case determining/internretation
of the Act would have been differently decided if the
amendment had formed part of the Act. If one imagines the

1955 amendment to have been in Act 31 of 1917 when Naeidoo‘;

case/......



case was decided, the outcome could not in my view have been

different. It weculd not, I think, have been right for the

Court to allow g provision adding an 1tem to a schedule deal=-
%

Ing with mlinimum punishmentswbear decisively upon the Iinter~

protstion of the old section 243« The dominating factor

must have remasined the recurrence of some such expression

as "Lf such be the facts proved" in the sections mentioned

on page 863 of Neldoo's cases

I thlnk, therefore, é%t full ef~
~

fect must be given to-day to tixe Naldoo decision, and In ac~
o \)e, : :

cordsnce with 1t therehts no peesibidiby P g case 1n which,

on a charge of recelving, 2 verdict of guiity of receifing

could properly be reached under section 203, but not other~

wise. In all casecs where sectlon 205 could be used toi con-

vict of receiving 1t is umnecessary to use Llt.

In Arbes's cese it was with due
cautlion suggestsad thet when the recelver item was 1ntr§-
duced intc the Schedule the legislature might have overw-
lookad Nsildoo's case. Alttough there is 2 strong presump-
tion against anything of the sort heving happened I find 1t
difflcult to come to any othsr conclusion than that this
d1d actuelly take place, If any consideraticn of the prob=-

lem 1s to have a Pational basls. TIf 1p 1955 the Leglslature

Proceedcd/ cesees



proceeded upon a Wrong assumption as to what the exlsting

law was, 1ts misteke could not change that law (cf.Ormond

Invastment Co. . Potts, 1928 4.0.143 at pagos 156’ 164 and

165)s But whatever may be the explanation of the form of
the provisions, the functlon of the Court 1s of course to
give effect to thelr language properly construed.
In the roecelver item the ILeglsla-
ture distingulshed two cases of receiving =
(a)ceans where there was a convictlon in terms
of (krasﬁtens) section 205, and
(b) other cases.
According to the lenguage used the distinctlon is made to
depend not on the nature of the receiving but on the way
the conviction 1s arrived at. This would be guite clear 1f
the exception had stopped at the word "five", thus reading
"except In the case of a conviction in terms of sectlon

"two hundred =nd five" . Vhat follows sesms to me to make

no dlfferaence to tho interpretatione The words "on evlidence
Negtablishing thet the accused 1s in fsct gullty of the theft
Mof property" addg rotbing, for that would have to be the
kind of evicdaence 1ln order that section 205 'should operdte.
These words were, ir my view, only introduced to form the

Ve obiptel Beig o Tl e xcrflacn
basls for the last part of the exception“to cages whers

section/......



gection 205 1ls used asnd theft is proved other than cases

of theft where whlpping was required in terms of the rest of

the smendment 1lntroducsed by ssction 62 of Act 29 of 1955.
For present purposas tlherefors,

we can convenlently regard the receiver item as requiring

whipping to be imposed Mexcept in the case of a convictlion

"in terms of section two hundred snd five". As I have sl~-

reedy indiceted thls langusge makes the test what the trial
court actuaslly does, not whether 1t could have done something
8lsee It connot loglcally bte regsoned that because the ap-

pellapt was partlceprs criminis In the theft by Williasmp the

conviction of the aprellant could only be justlflod by the
uge of section 205 The meglistrste wes not obliged to rely
on section 205 snd he dld not In fact do sd-

Thig ssems to @e to conclude the
matbter opainst the appsllents The result of thils arpré¢ech
1s no doubt to leave In the magistrste's hands bhe decicion
whether he shculd use section 205 or not, gnd since it can
never malre any difference to tre convictlon aspect whether
he refers to section 205 or not 1t amounts to a mere matter
of the use of wordse If the magistrate uses ong form gf
words he has, in view of the general limits of hls juris-

diction, no d¥scrotlon to inpose a gantence of whilpplng on

8/ eeoscen



IN _THL SUPRELT COURT OF SOUTH 4KRICA

(APPELLATE DIVISIOL)

In the matter between -+

GUIL{ZRME CORREIA Appellant
| &
REGINA Respondent
CORL. 2 Fagan C.J., Schreiner, Steyn, JJ.4. Reynolds et
Price A.JJ.A.
Heard 3 29ttt Jove 1957 Delivered 3 q"\l-Gﬂ

JUDGLE

FAGAN C.J. = The appellant, who is under fifty years of

age, was charged before &n Additional lagistrate of Cape Towm
with the crime of receiﬁing stolen property well knowing it to
have been stolen. He was found,guilty, and was sentenced to
two months!' imprisonment with compulsory labour and to receive
a whipping of four strokes with a cane. He appealed unsuccess-
fully to the Cape Provincial Division., but was given leave to
appeal to this Court.

The evidence clearly established the appellant's zuilt,
and the appeal to this Court is directed solely against the

sentence of whipping.

That sentence was imposed by virtue of section 329(2)(a)



of the Criminal Procedure Act ilo. 56 of 1955, read with Part II
of the Third Schedule to the Act. These provisions make whipp-
ing compulsory in the case of a person not over fifty years of

age who is convicted of, inter alia, the offence of :-

i

" receiving stolen property well knowing the same t0 have
been stolen (except in the case of a conviction in

terms of section two hundred and five on evidence

establishing that the accused is in fact guilty of the

theft of property not being a motor vehicle or property

4q

stolen from a motor vehicle or part thereof which was

properly locked)."

The evidence showed that the man who had taken the goods
from the proprietor and delivered them to the appellant had done
s0 under a prior arrangement with the appellant. On these facts
the appellanrt had been socius criminis with the thief who did
the actual stealing and was himself guilty of theft.

This does not mean, however, that he was not also guilty

of receiving. In Ex parte Minister of Justice # In re Rex v

Liaserow and Another, 1942 A.D. 164, Watermeyer J.A. at pages

said 2
16 9"17 0, EXzxi

i If the word 'theft' be used in its proper legal sense,

viz. a dishonest appropriation (fraudulosa‘contrectatig)
of another's property, then receiving is as a rule merely

a particular form of theft. "

He proceeded to say that a person who receives stolen



property from the thief knowing it to have been stolen may fall
into one of several classes. He mentioned four such classes, of
which I shall quote Nos., 2 and 4 2

" 2 He may be socius in. the crime of theft, e.g. when
he has acted in concert with the thief and agreed
before the taking that he would receive and assist

to dispose of the stolen property.

4. He may be a receiver in what I may call the proper
sense, viz. one who acquired the stolen property
from the thief not for the purpose of assisting the

thief but for his own profit or gain. M
"In the second and fourth cases," said the learned Judge,
"the receiver is clearly guilty of theft ; " and he quoted a
number of decisions in support of that proposition.

The appellant in the case before us falls in the second
classe. It fodlows that, although he mizht have been charged with
and convicted of theft, he was also guilty of receiving and was
rizhtly charged with and convicted of that crime.

lir. Banks subpitted that, as the evidence showed him to be
guilty of theft, his corviction on the charge of receiving was

really "a conviction in terms of section two hundred and five on

"evidence establishing that the accused is in fact guilty of theft"
within the meaning of the exceptlon in the passage I have quoted

above from the Third Schedule to the Act.



Section 205(1) reads :

" If, on the trial of a person charged with an offence,
it is proved that he is guilty of another ofi{ence of guch
a nature that, on a charge alleging that he committed that
other offence with which he is actually charged, he mdy be

convicted of the offence with which he is so charged. "
By virtue of section 200 %any person charged with theft may
"he found guilty of receiving stolen goods knowing them to have
"heen stoleNeesessse. 1f such be the facts proved. " CW\a,ckﬂA?c

C’L NCuAing, koww’ Kt comnok bt o rovdich St w.»‘ u\d. rﬁw (Q ,[Aybujqu JAT
In the old Code, Act 31 of 1917, the provisions correspond-

ing to the new sections 205(1) and 200 - not in identical yrord-
ing but to the same effect « were sections 243(1) and 238 re-
spectively.

The construction placed on these provisions in two Irans-

vaal decisions =~ Rex v Attia, 1937 TI.P.D. 102, and Rex v Van

der Bank, 1941 T.P.D, 307 = and by Davig A:Jene, in a judgment

corcurred in by dWatermeyer C.J., in Rex v Bhardu, 1945 4.D. 813

at p. 825, was to the efiect that a person charged with receiving
may, if the evidence proves him to have committed theft, be con-
victed of recelving even though there is no evidence of receiving.

Yatermeyer C.J. subsequently changed his opinion, and SEUEIG=Ts

B=her, in Rex v laidoo, 1949 (4) S.A. 858 (A.D.), a bench over

which he presided unanimously held (I quote from the head-note) :

" Section 243 of Act 31 of 1917 comes into operation



u when the evidence shows that the crime charged has
been committed even though the evidence also proves
the commission of a more comprehensive offence, of
which the crime charged forms a constituent part,.

Conviction for a crime different from the one
charged is only lawful when the evidence provés the
commission of the different crime,; particularly in
regard to the crimes of theft and receivinge.

Section 243 does not-Operatefto enlarge the
powsrs of the Court by authorising it to convict
for receiving on a charge of theft in cases other
than those in which it is permitted to do so by
virtue of the provisions of sections 238 or 242
both of which require proof of receiving to be

iven before a conviection for receiving can take

place. "
The section in the new Act corresponding to the old

242 is 204, which reads ?

case :
" If in any other zxags® not hereinbefore specified

the commission of the offence with which the accused
is charged as defined in the law creating the off-
ence or as set forth in the charge, includes the
com.dission of any other offence, the accused wmay be
convicted of any offence so included which is proved,

although the whole offence charged is not proved. "

| \Sgghvaﬂ
In R. v Arbee, ¥956—{43—Bvhv438, Centlivres C.J. sald

that the relevant item (the one now under consideration) in
Part II of the Third Schedule to Act 56 of 1955 occasioned

him some difficulty. He procecded (at pp. 442-443) i



Sec, 205(1) clearly comes into operétion when a
person is charged, for instance, with culpable homicide
and 1t is proved that he committed murde%. He can never-
thelsss be convicted of culpable homiciée because if he
had been charged with murder & verdict o§ culpable homi-
cide would havé been competent under sec% 196. But. is
there any room for the applicatiorn of tﬁe section when
the accused is charged with receiving ? -If the facts show
that the accused committed theft and that:he had not
received the stolen goods knowing them to‘have been
stolen can he be convicted of receiving ? For the purpose
of sec. 205 we must assume that the accus;d had been
charged with theft 3 if he had beeén so chérged he might
have been found guilty of receiving in teprms of sec., 200
if 'it is proved that the accused receiveé the stolen
goods knowing them to have been stolen'. ~ Such proof is,
therefore, always necessary and 1f such pfoof is ziven
then there is nc need to invoke sec. 205. #Ex® So if
an accused is charged with receiving and the facts praved
show that he stole but there is no proof that he received
he cannot be convicted under sec. 205 of receiving. A
contrary view to the one I hold was taxen by the majority

of this Court in R. v Bhardu, 1945 A.D. 813, The view

taken in that case was ynanimously stated by this Court

to be incorrect in Be v aidoo, 1949 (4) s.A. 858 (A.D.)

at p. 867. It may be that the Legislature  in enacting the
item in Part II of the Third Schedule to the Act %o vhich
I have referred above ove-rlooked the decision of this

Court in R. v .Jaidoo, for the language used in that ifem

suggests that the Legislature intended that when an accused
is charged with receiving and the evidence shows that he
committed theft he can under sec. 205 be found guilty of

receiving. To attribute a different intention to the
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" Legislature woudd lead to an absurd result in a case
where an accused mexxEm instigates énother person to
steal vho then steals the goods and bands then over
to the accused. For in such a case, although the
receiver vho is also a thief has committed an aggrav-
ated offence, he would escapé whippiﬁg. It is, how-
ever, not necessary to decide in the present ﬁasé
whether the cohstruction placed by this Court in

"R, V iJaidoo on the old sec. 243 (now the new sec. 205)

should be reviged. " -

If section 205(1) is. read by itself, %ithout reference
to the specific sections which authorise convictions for offences
other than those ith vhich ;he accused is charéed - eff+y, in
the case of receiving, without reference to seckion 200 =
the natural construction «woulé be that put upon the correspend-
.ing section of the old Act in Rex v _gShardy. It is literally
~hat the vords say. On that construcﬁion the i%em I have
gquoted from the Third Schedule to the 1955 ﬁét ?Ould not merely
be perfectly iht$lligible and be a very’reaéonable provision §
it would be é hishly necessary one in order to p;event & xan vho
had only comnittéd theft, for whidﬁ whipéing is not co.pulszory
and on a first conviction by a magistrate is not{Fven permiss~
ible (vide the lna_ istrates' Court Act, .o. 32 05;1944, section
92(3)), from beinz whipped as a receiver though i# fact he never
1.4S Ohe. If in 1955 Parliament, whether aware of Shardu's

case or not but without having its attention drawn to .aidoo's

ft



casey had read seetion 2?5(1) in its iiteral ﬁe%ning, it yrould
have felt bound to introduce the exception contalred in the
Schedule item under discﬁséion. On the other hand, a reading
of section 205(1l) in the sense put upon the old section 243(1)
in ¥#idool!s case leaves no room for & convicti§t for receiving
unléss receiving is proved.

Lr. Bankg referred us to authorities for the provosition
that Parliarent,vhen legislating on a matter that has been dealt
with by the Courts, should be.presﬁﬁed to bave ﬁeen,auare of the
relevant judicial decisions - (Halsbury, Hailsh;m-Editian, Vol.
31, par. 624, pp. 491-492 ;5 R. v_Papashane, 1946 O.P.D. 70 at
PP. 73-74 5 B. v Sharp, 19‘5'? (3) S.A. 703 at p. 706 (C.P.D.)).

I'do not take thls to mean tnat we cznnot, in a clenr cuse, 58y
™ & j“" ' r~ ik c - : . . e
[) g hame nadded. d%row v ihe Schedada *c.k( PHW“" why  plaw

e 2ppeifion Rak Panii :
fha% even ParIiamenik?verlooked safdoo's case. It contains,

as T have sald, a provision which 1; that event nust have app-
eared very necessaré. Apart even from the rerererce to Sac.
205, the wofds "a convietion (of receiving)esesvse..es On evid-
"ence estabilshing that the accusad is in fact juilty of the
"theft of property" =, in the afrikagns text, which was the one
signed by the Governor-General : Mop getuienis waardeur bewys

"word dat die beskuldigde inderdaad skuldig is aan diefstal van

"goed¥ =~ aptly indicate the case where there is a convictlon



for receiving on eVidenée which proves theft3 nét receiving.
And the indication(that that‘is what the drafﬁsman had in wmind
seeus to me to be confirmed, if confirmation is required, by
the exclusion from the exception of the casé where the con-
vicétlon 1is on'evidence establ}shing the theft of "a motor
'vehicle or property stolen from a motor vehicle or part thereof
"which was properly 1ocked" 3 for that kind of theft, without

il

any recelving, is punishable, just 1like receiving, by compul=

sory whipping (vide item in the Schedule immediately preced-
ing the one under discussion).

..r. Bankd pointed to tﬁe definite artic’e telore the
word “theft" = "Op evidence establishing that the accused is
"in fact guilty of the theft of property" ~l as showing an
intentiom by Parlisment to exclude from coupulsory whipping
the case where the accused, being both thief and recelver,
was §ocig§ crinipnis in the original theft, while leaving tLe
compul;ory vhipping provisions to apply to the gﬁ% who only
became an accessory to the t eft (as well as the receiver) at
a later stage. The Afrikaans version - "d4t die beskul-
"digde inderdaad skuldig is aan diefstal van 3qed” - h&s no
definite article in the corfeSponding position § but in any

event T cannot resd into the English phrase "tha theft of
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"property" in this context the subtle distinction from "theft of

"property" which Lr. Banks asks us to see in ite.

Haidoo's case was a decision of this Court given = as

L]

is clear from therudgment - after very full cdnsideration. I
see no good ground on which we can consider overruling it. If

it ié correct, and its reasoning is applied, as it must be, to
seee 205(1) of the present Criminal Procedure A;;, I can think of
no case 1in which an accused can be convicted oflgéceiving wiless
the evidence proves him.tﬁ be gullty of receiviné. And if on a

. ' v
charge of receiving the evidﬁence proves him to be guilty of re-

ceiving, the Court can clearly convict him without invoking the

special power which section 205(1) purports to give it.

In other words, 1in respect of receiving there can never

*

be any need for the operation cf section 205. Indedd, I think I
can say that not'oﬁly‘can there never be any need for its opérat-

ion 3 there can never be any room for it, for a conviction for

receiving must be ca—a-—ehergo=tf—teceiwing proved by evidence of
receiving 3 then it rests on that ch#;ga=&ﬁé—%hat evidence, and

does not come about "kragtens artikel tweehondefd-en-VYf" = Uin

"tarms of section iLwo hundfed and five."

dhe quoled .o |
I-have-uged—here words occureies in the exception we are

discussing (in the Third Schedule to the Act), tﬁ;showvhow-this

+ m .
hﬁy reasoning coxzpels ws to say also that the exception is ineffectivg
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Ur. Bankg is therefore asking us to strain the languace
of the exception so as to give it a meaning which is not
sugzested by, the words to have been present to the draftsman's
mind. True, if words in & criminal statute are capable of
more than oné meaning we should choose the oﬁe most favour~
able to the accused. But the words do not Eeem to me to be
capable of the meunlng which .r. Banks wantéius to ascribe
to then. And we are asked to strain the meéniﬁg of the
words, not to avoid an absurdity (cf. Venter ;Rgx, 1907 T.3S.
91C at pp. 914-915), but to zive tﬁe exception;the absurd mean-
ing that an aggravation of the convicted man's offence should
mitigate his pUnishmeqt,

The apparent ineffectiveness of the exception can be no
reason for us to strain the language into an absurd meaning.

I have already suggested tha possibility that Parliament may

have overlooked iaidoo's case. Even if it did not, it night

have felt some uncertainty as to whether that decision elimin-
ated all possibility of an accused being whipped as a receiver

vhen he Nad only committedd theft = even the possibility that

some magistrate might miss the Naidoo judiment eand give Sec.

205 1ts literal meaning, If Parliament had may such fears

the erxception may well have been inserted e@ abupdanti cautela.
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However, it is unnecessary for me to speculate about the

< sure

reason for the insemtion of the exception or even to maxke xxm
of its precise meaning, as long as I am satisfied - and I am -

that it does not bear a meaning vhich will in the cace before

us entitle us to set aside the sentence of whippinge.

The appeal 1s therefore dismissede

Iy (

A,

Price 4.J.4.  Consuns,



