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SCHREINER ...0.J. The eppellsnt was convicted by 2 Jul e

I

and assessors, sitting in a circult locel division, of atltenpted
1

murder, snd was senitenced to ssven yesrs imprisonment with dom~
|
pulsory labour. Tie lsarned trlsgl judze, DCLI™G J., grantad

lsave to oppeel in general terms. After hearing argument thls

Court allowed the sppesl and set asside the convicbion £nd sen-

toc8, the reasons to be furnlshed later« These reasons now:

. |
fellows .

On the night of 3cturdey the 14th

June 1958 the couplainant was slaeping 2l0ne in his Yot on o

fapm in the Zontpansbers District, wher he wss ewalened in the

|
migdie of the night by 2 scratehing nolse et the doore. -

found/e.. ...
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found that the thatched roof of the hit was on fire and thht the

[
[

door wes lcckad on the outside. He shouted to his two wives
|

|
vho slept in & nearby hut and thev csme to his reascue. They
|

L
Gl

|
peat the door In with mecolis-crusl.ing poles and so enabled'
|

to e3capa-« l

!
For the purposes of this judgmdnt 1t
I

|
must he accepted es proved that someone tried to kill the com~
|
|
plainant; the questlon to boe cdeclded 1s whether the trial cpurt

I
vias wrong in holding that, beyond ressonstle deubt, it was tre

|
I
eppellant, ' :

1
The complainant's hut is ons of flva
!
|
in 2 group which, together with a shed, form g stat or krael.

\
There i1s s lepe or hedsze made of broken bbanches around the
LY |
kraal, with.s single gote in 1t. The complainentts rut was:the

I
one furthest from the gate. A footpath pssses Irmedlately in
|

Cdo. !
front of the kfﬁ;l- The appelTant llvaes In & hut near the |
|

Stet !
kreal of the compleinsnt, sbout 100 yards from the la*ter's hut,

The Crown case consgisted in thé

maln of the evidence of the two wives of the compleinant, who
|
sald that they sew ilhe sppellant welklnz awoy frorm the compliai-

r
nant's hut while it wss turninge.
|
|
Tie Crown also attempted, st th
|

trial’/- .."‘ L




t~1al, to show thet & pedlcck, sald to »sve been used to keep

the door locked from the outside at the time of the fire, was

ons wrich the anrellent mi_ht bave tcken off the door of &
latrine at 5 shop where e worked, gnd wrere podlocks of thint
type were generslly sold. It sufflices to say that the evidpnce
which sought to link the aprellant with the padlock seid to have
besn found on the coiplairontts hut was entirely Inconclusive

end was not relled upon by tihe trisl court or by counssl for the

Crown Ln hls argument before luisa

There was, rorsover, evidence thet
|

soms weeks bPefors the fire the appsllantis taby gsirl hag dled
. |
suddenly; she was tre tilrd of bigs chlldren to dle. Thero wes

some evidence thet the complsinsnt wes suspected in the nsigh-
bourhood of belng a wltch-doctor, ead til.e Crown gdvanced tle sug-

goatlon that the appellant wight Fave suspected the cowplelnent

b !

of having the csuse of his child's death end »isht lor tlhat

I

reason have tried to %31l him. The aprellent and his wife,ln
nelr evidence, denied hoving entertsined sny such susplecion;of

the compleinant. If the comploinant was suspected in the nelgh-
tourhood of teiny a witch-Goctor, other persons who hsad suffered

I
beroavements, mi:bt scuslly well heve entertalned hostile fepl-
j‘ngs towsrds ailm, Zlther of lils twe >trer wives, morecver, Wwho

dié not live with him In ris keeal, or their velatives, wi-rht
|

havq/......



have tesen among his enemles, whether »m “new it or note And

1f the complalnant end the two wives who lived with him ware

satisfled that the hLut had been set on Ffire »y an enemy, they

g
misht concelivarly have reachad tre conclusion thest the perpetra-

trr was the sprellant, for no bhetter ressons than tkot bhis cuild

i
nad dled suwdcenly and that he lived necarby. 7ie evidenre of
'WWL
vrossihle motive on the part of the amwnellant is too weslk to
I

1
asgist the (rown case mrteriallv. Trat case rmust rest on bthe

e
evidence of tle two wives of the compleinent. In conjurctlion

wil: thet evidence regard must “e had to the evidonce of the

complainent “irself and to that of the appellant end his wife.
|
The evldence of ledindl, the senlor
of the two wives of the complalnsnt, was thet she and the junlor
i
wife, Dengs, had been sslesep wien they hesrd the cruplsinept

shout ing fer welp frow rils hut, w'ich was atout seven yerds
‘ I
from thelrs. They ~ot up and hastened t- bis gsaslstence. On

! / n
tl.e wey they met the appellant who was walking fvor tre dirsctio:

[

of the burning rut. Tie fire was flaming brightly in the thatch
i

of the roof snd altl.rugh hls back was towards the blaze,Yezindi

I
said she could recougnise the g rellent who was about seven peces

from her« She stoted thet she stopped for o little whlle end,
!
sddressing him by name, ssked him whether he wss tlie wan whn hed

set/..-...
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set fire to tre hut. Nezindi said that Denge put him the 'seme
|

| |
question at the same tlme. He made no reply anc walked away

] !
without helvping to rescue the complainent. The cther wifa's

|

that
evidence was similaxr to that of Masindl except thet she said/she

|

questioned the appellant; she made no mentlon of eslndi's
hsving questioned himyn~v did she say thet he wes eddressed:oy
his name. Deéngs was unfortunztely not invited to eloberste er
statement that she cuestioned the sppellant. Ter evidence wWss
allowed to tall off into maetters of trifllng Importance.

: |
The aprellant end his wife gsve

: !
evidence that they had been together in their hut throughout

the 'might and that on the Sunday morning they went to the. com-
|

Plainant's stab. Thev snid that the appellent went there first,
|

having been told Ly women stoying nearby thet the hut hed beén

»

burnt. e went to the stat arnd spoke tc lesindl; Mesindl told

him. that he had gone to visit his trother rcross the vivers The

arpellant paid thet e ssked lizsindl how the roh came to be '

!
burnt and she sald, ™Mje do not know because we wers asleep.”

Ste told him t-at the compleinent cculd hardly see wher ‘o came

out of %ue hut end thst he was near his desth, The appellsnt

seid that he did not see bthe other wife, Dengs, there that mor-
i

ning.

T}:e/OOOOOOI



The aprellent glso steted ol he sgew

Co.,h(. -".o-. th
the aopneldsmt =2t =bout 2 r.m. on tle Sundey and asitod “im }ow

thia fire sterted. ™ e couwyleinent to,ld 1., thot he dii nat wmow.

iie seemed ouvite frienily towsrds the eppellant. According tq the

eppellent neither ilasindi nor the comprlainent mentioned thet !the
Lut had beeuy radlocked from tie outsidos

The arpellant's wife s ave evidenae

w
tiot sho was told Ly I'lm on the 5°hdey rorning stouvt tre buriling

0. the Yut efter ha ¢l beer to the conplsi-artts stat, 3ha

tlien weni over to tie stote and saw tle ccrrlcirint's two wives

and nad an ordinery “riondly taelk witl them. Tray saig nothing:

to suggast that thiey suspectnd the apraelant 7 tpyin; get Cire

to tre but or indeed thet it was onytking but ar peeifentel firc.

t]
-
D

learnal 1ud; e racelled the

Crown witnesses to depl with the events of the 3undey, thelir evi-
aence not heving previously bLeen directed to that gavact of H%e
cese. Den_a was asked viether sie was RROM abgant fre; thre staté
o the 2andoy rornlings Ste replied tlot she “pd teen thereébut
322 not ges eit'er the arrellant or ria wifo t‘gpé. aeinGl
seid tlet DLenvo was ovay frow the stet thot Teraineg but soh Cap
a very long time. Durirz “er &bsenia the errel gnt cane to 4he
atat and aes¥ed wiere t'e couplalpent ves.  ta rni1P8 geg tle

F S

gmhuldering vemalnrs ~f tre Tire Lut nethlny wag gatg tetwasn

ther"‘/"’».l



them sbout 4. 9e seid sha spoks to Yim In ke sriinary friénd—
v way; she 311 this »ecsuse sie wss alone in the st rnd waé
afrold that ke might Lerm her. “asind!, like Derga, cenled sée—
ing tre spuelilsnt's wife theare on tre Sun?ay, T'e couplaineqt,

when recalled, denled v:vin_ eny telk with tre appellsnt on the

sundey. He sald that e vent oway in the _orning to ris sfaber?:

rlece to rerort tre Uire. He told the police sbout it in the
evoning of Ltret day. .

Tre jucgwent o Sle tri.l ccunt

contains a fairly full statement of the ev'devca oncd concludaes,
Mye cennot Cind any sufliclent rewson “or rejactng the avitance
"of te conyrleirantts Lo vives." The ¢gifficulty, rowever, 13
to dilscover eny su“icient rcezon for aseapting theot evice
the égace of Lie lenlal by Lthe cprel’ant z-0 the evilicnce ¢°7 Lis
wife. The ludrmest oaler &pioe8l dres not s-cw ihet Lhe apfellsnt

gnd tis wife vere found b6 hove coirbrodicted mzxkimktmr tlemsel~

ves or to hLive g iven treir ovidsnce in » way that srnded o show

ti st trey were rct ta’ilv. the truth. _orL1i 1 J. does indeard

sev thet tle ccurt "o.rd ti® 2rpellznt's gvidence teo ne fplss -

but tle only rezsor srparently weos thet he wog co~tredicted by

LF\

the ccmplainant I» w2 aprd =% thelr Yoving 'r& ¢ cousversttlon on

t*e Sunday clterncen. Since Lle cosurleinent wes * u F3 72

t"’U'." (‘"]/o » o9 0 h



trutkful, the appellcnt was found to D6 untruthlul.  sut vt

. . LT 1e1 1
reasoanin, wes nob satisfactory. £lthoush tre COWP" inertis

4

. . . o
ovidence was loss open to criticism then thst o

g
«r
Yo
(o]
joi

- s ” o] o 8
i3 £ surprising fact that no lmmedlicte & ‘o8 teken cpelpst

the gppellant if, as tle wlves deposs, ne wag se91 rnd spokap
- !

nol Ymown vov for the

2

to just a’ter the fire cterted. It I
rolice ztrntion is frew the conplaintrt's stsat but he di¢ not,
it seews, £ lay =2 complsint until some tdme c«fter *e ad Vio;ted

)

nis sister.

So Tsr as the egppellantt:z wifea 1s

concerned tre trizl court refralned from zeying that she miqht

‘s t.'\-A.W t’o

w611/prot9ct the appellant, have 1lled ebout his presence Wiqh
i

her threouyglteout the nizht. The only sur_estl,n made waa thst

thoupr thoy slept unier ore tlenket on a ted he mi-bi Lave heen

eble to leave and return wlthout waking her. The court didlnot

£ive & finding on the Liporbent coaflict betwsen ey ovidende
and tl:at of the compleinint's wives ghout rar allered visit to
thelr stat on tno Suncey nmornlng. 1f rer avicence ™aS LU

in regard to tret visit, 1t would help tn~ ceost grave doubt on

Lrelr account,

That sccount 1s nobt in itself pt

21l ¢ probeble one. Tho porvetretor o” the crime,ssic to be| tha
|

erpellant,/,.e0an



|
|
appeli-nt, is supposec io hove besw velling avey from the hnfﬁin&

hut at a time wlen, bevond rueation, it wes possitle “or pim to

arve put £ leng distsncs hebveen nimself end the scene of il

L - - L |
crimos He could tuVe run oway as soon 28 he had 11t the Tirp,

or, ajaln, he could have run sway gs scon as he heard the coi-

vlsinent's shouts. Yet he is suprosed to keve given time fOT
|

the tvo wilves tc be asroused ond to come out =  and nevortheiess

|
I

v surposed to Tsve wglked culetly pest them, not aven covaring
hls faces Altbousl. le was zddressed ty nasme, he AL7 uothing!to
explein tle fire ound liow Le come to e there. lor did hve at#empt
to sllence the women., Ee sdmiticdly returned the next dey chd
telked unconcernedly with ilasingl. Her evidence eosa to viet pes~
sod Latween them on tho Sunday morning is not at =1l convineing.
It is most unlile ly that he would simply heve osked whore th%

i

comrlainent was cod nece ae comaents on the nlght's happenings.

]

By contrast the aprellant's aceount is just what would heve T3p~
pened 1f ke lad token no pert in the burning of the hut, Haslndi
gought to explain lLer sttitude of normel friendlincss, on tig

face of 1t very surprising, by the fact thot she was zlcne fnd

afrald thet he micht herm hers  The trial court seems te b-ve

feco velue, but If she wes resll:
|

n

accopted the expluanstion et it
» ' ry Vs - '1,-1 \ ee/
afreld of ths appcllant cne would think thot she wopld heve n

' tO/Qlo.lon
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to it that she wos ndt 1eft slone ot the staet thet moruing. ﬁc—
cordinc to hLor stofy sre xnev tlet ke kaew thrl le had been re-
coznised during the ni ot end gl_It trerefore Le g dcrferous
enely .
The trigl court foes rot geem to 1.97e
esplored tre posaitility thet bhe compleinrnt!s wives may not,

heve seen cnyone b tlhe stst #t 211, It concerned itself melinly
with considering wrether the man sald to have Leen seén there
wes the sppellent, pnt 2s inClccted sbove 1t is very unlikelly
that the perpetrrtcr, vtoever hLe was, would belsve sO feollstdy
as to stay cbout until the vomen ceme out of their rubt. it would
be psrticularly sturld of the srpallent to do t.is zaelng thgt
ke was very well known to tl.» wives sné lived so near lo tl em.
T'hat may bheve heprered is thet mo~
one wa: seen there Gurin; the night but the compleinant and his
wives tried to think ol who could have done the deed and plcked
or the arpellant beceusze hLa llved near the stat uhd nad recﬂﬂtly
lost ¢ chlld whose deoth he might be resdy to 'ey ot the com=
pluinant's doore Hevi., Gecided thet ye was the gutlty persqn
they might kheve 1nvented :ic evidence thot he vas seen in the
stat that nighte Theb wgs not o frr-feter sd or reuwote rossibill-
ty and It had to be cousidered Lafore the court wps outltled to

-

accent/ponees
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accs et
Bt the evicence of ths wives in the face of tie spparentily
!
shalr s ) 7
unshaken evicence to the contrary given Ly the snpellent, with
the suprort of his wifo.

The trisl court was in our view wJong
in holding that the Crown csse Was proved beyond moesscnchle

Goubt and the appesl accordingly succeedode

YW otaw 3. A w«u-ng. pever



Luk~s Romutebedl v. Regina,

A

1 agreo wit' the foregring reasons for sllowir: tre arrggn
in the sbove metter w-ich were furnisbec by SC¥ERIYER ¢,0.0.

an¢ which regsans wore Fanded in to the Roglobrar on je-ix - ¥4
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50. WILSON NEMAFAHONE
JUDGMENT

|
~I did not take any notice. \.

- Both counsel address the Court - ‘

JUDGMENT 8th August, 1958.

DOWLING, J.: The accused was charged with the attempted

murder of one Jim Mateleja, a native, by setting fire to

F
a hut in which the said Jim Mateleja was then sleeping. )
The .complainant Jim.gaVe evidence that he slept alone in l
his hut in a stat which contained four other huts and a 1
storeroom surrounded by a hedge of branches. His two \

wives who were living with him resided in a hut not far 10
from his. He said that on the night of the 14th June he

went to sleep in his hut and was woken up by a sound or
something scraping against the door. He then realised

that the roof of the hut was on fire. He got up, the hut

was full of smoke, he was unable to open the door which

|
normally he would have been able to do, for he did not \
lock it at night, He cried out for help and eventually
his two wives appeared on the scene and battered down the i
door from the outside enabling him to escape. Immediate~ {
ly thereafter the roof collapsed and fell inside the hut. %O
There is no doubt that the life of the complainant |
was endangered and there can be do doubt either that the J
intention of the person who fired the hut and locked the l
door from the outside was to kill the complainant if }
possible, The contrary has not been argued and could not
be argued. The complainant says that after the fire the
following morning he found on the door of the frame on a

part which was not burnt the padiock, hasp and stéple at-

tached to the woodwork at a place, I believe, which had
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not been burnt. It was suggested that the padlock which

was produced as being that padlock could not have been it
hecause it showed no signs of having been subjected to \

fire. We have examined this lock and considered the

circumstances and it scems to us not surprising that the

with fire. It was not in contact with fire. It was

lock does not show any signs of having been in contact \
sheltered from fire by the depth of the wood of the door t

which must have acted as an insulation against heat. The

padlock itself was hanging free from the staple and could | 10

not have been subjected to any great heat such as would

result in having a charred appearance, The evidence of «
the two wives is the same. They were woken up by the K
cries of the complainant and went to his assistance. On ‘
the way from their hut they say they met the accused

coming from the direction of the hut and asked him if he ‘
was the person who set fire to the hut. He gave no reply.
They both identified him as the accused whom they had \

known for a very long time and had been a frequent visitor

at the stat of the complainant. It was argued by counsel | 20
for the defence that it would have been very difficult ‘

for the women to have recognised anybody in the circum-

stances as described. It is suggestad that as the person
came from the direction of the hut which was burning they
would not have been able to see his features, We cannot

accept that argument. The burning straw casts considera-

ble light and we see nothing impracticable in this identi- (

fication, If we believe these two women then I think it

follows that the accused should be convicted. \
I refer now to the evidence of the accused and his ﬁo

wife, He denied that he had been out of his hut that
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|
|

night and his wife said that he had not left his hut that
night: It may be that she thought he did not but the
circumstances are such that it is quite possible that

the accused might have left the hut without the knowledge

of his wife while she was asleep. The accused sald that

the following morning at about 7.45 he paid a vigit to

the complainant's stat having heard that the hut had been
burnt down. He gpoke to the wives there, the complainantl
not being present. He said that the two women discussed
the burning and said that they did not know who had done
it. They made no mention of the close escape from death
of the complainant or any money that had been burnt, I
should at this stage interpolate that the complainant
said £80 in notes of his woney had gone up in flames. It
was z serious loss to him. Not a word of that was men-
tioned by the two women. These women were recalled.
Denga said that she was there the whole morning and neith-
er the accused nor his wife came there, I should add too
that the accused's wife said she visited them and spoke
to the two womon. In her case nothing was said excepting
that the hut had been burnt down and that they were per-

fectly friendly in their attitude. They said nothing of

10

20

the close escape from death of the complainant and indi-
cated that they did not know who had caused the fire.

The elder wife, Masindi, said that she was at the hut
alone when the accused sppeared and she said that she was
afraid that if she adopted a hostile attitude towards the
accused she would come to harm as she was alone, so that
she did not adopt such an attitude. When it was put to
her that Denga had said that she had not gone away from
the stat she contradicted that and said that Denga had in

|
|
ilo



|
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fact been away for a short period at the time when the

|
|
|
|
|
accused came there, One might consider it surprising \
that the accused came there at all if he was the guilty \
person but although that is a point to be taken into con—\
sideration it is possible that he had made a reconnais-

gance and discovered that the elder wife was there alone.}

There was that discrepancy between the two women, Denga L

who said she was there all the time and Masindi who said ‘

that she was away for a short time. Although that is a
criticism of their evidence it seems to us not sufficient
to justify the rejection of that evidence. The woman
Denga was asked for the first time of the fire which took
place in June whether she had been away at all that morn-
ing and when she said she had not that may well be at-
tributed to faulty memory. Much stress was laid by
counsel for the defence on the improbability of the story
of the two women in that they testified that the man who
had fired the hut was merely walking away, which was high-
ly improbable, Well, one would have thought it is more
likely that the man who had fired the hut would remove
himself as quickly as possible and not at a walking pace.
We see no reason at all for concluding that the two wom-—
en fabricated in saying this. Whoever that person was he
behaved as they said he behaved. We have carefully con-
sidered all the criticisms which were levelled at the
Crown evidence and have come to the conclusion that the
accused's evidence is false. The witness Jim, the com~
plainant, appeared to us to be an honest witness and he

denied that he had seen the accused that Sunday although

the accused said that he had geen the complainant and 30

spoken to him about the fire. There was during the course
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SENTENCE }

of the defence an>attempt made to establish strained re- |
lations betweer the two wives of the complainant who were|
residing at the stat presumably to show that they were

persons who might have had a motive to fire the complain-

ant's hut. That suggestion was not pursued in argument,

Evidence was led by the Crown and also by the defence that
the complainant was a person reputed to be a witch—doctor|
and evidence was also led that the accused's child, a

girl child of 3 months 0143, had died suddenly without any
known cause and it was suggested that there may have been
a motive on the part of the accused arising from a belie:x
that a spell had been cast over his child by the complain-
ant which caused its death. Well, that may be the case,
It is not incumbent on the Crown to prove a motive but if
the accused was seen in that stat by the women as stated
by them in all the circumstances of the case he can be

the only man who was responsible for setting fire to the
complainant's hut after locking it up. We cannot find

any sufficient reason for rejecting the cvidence of the
complainant's two wives, Accordinély the accused is
found guiity, by a unanimous finding,of the crime of

attempted murder.

Mr, van der Byl: There is no record,

Mr, Weyers addresses the Court in mitigation

SENTENCE

DOWLING, J.: Tell the accused that his sentence is 7

years' imprisonment with compulsory labour,

10

20




