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IN THE SUPRE E COURT IF SOUTH LFR;CL

|
(Apnellate _Pivision)

In the natter between :~

SAN MaKHEAZA Aprellant

REGIWA Reapondent ;

CoremsSchreiner 4.C. .,Steyn,0gllvie Thompson JJeLsy Prlice
et Smit A.JJ...

Heards 10th Docember, 1958« Delivered: 1Xx - \ZL"‘°F4-8

JUDGMENT , [

SCHREINER ALC.T. - The sprellent wes convicted by
SMYLL.Y s.7. and assessors, sitting in the Witwdtersrond Lotal
Diviwdon, of rape and robhary. He wss sentencod to deeth but
the triszl judge grented him lesave to eppeel to this Court.,
Lecording to the Crown cese the
complalnunt 1~ both chsrges, a girl aged 14, was in July 1?58
staylng with hor cunt, lrs. Schonken, et Pelzvalgjnear Rend-

fontein. Tho conplsinentits home was wlth her parents, whdg

-

Jived some distence aways. On Tresday the 22nd July the con-
plalnant went out into the veloc witk Ger brothor sged 12 and
be

\ . Agi: S
her couslin %illem Schonken, zxad 14, T e ==ds were roring to

shoot birds with en slrgun, <nd they mey have reecied ¢ dla-

tance/ecenen
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-tence of about three miless from the Schonlen's hoae befnre
turning back. T.0 complainznt's brether was Plcked up by e
friend on horseback =nd tzken home, while the complalnajt ond
Willen returned on foot. Thre alirgun wes taken mcck on the
horse. On their way veck at some tlme In the middle of the
day ths complainent and Willem mat the oppellsnt, a young
netive sged 19, who was on a red bleyecle, stCoOrding tolfi -
lem he and ‘e compleinznt wereo then lroking for & ring thct
she had lost, Willem knew the appellant by slght and the
thiree of them walked slong togetheb, The cprellant was rush-
ing his bleycle and telking with Willem, or, s8s Willem gteted
, with "them"y Trke aprellant then got on %o his bicycle
and rode on chesd. Then M~ stopred and di wowntede They
went on towards rim, Accerding to ths conplainert the ép-
pellant then threatened to kill Willem. 3%e s3id bthct ske
wea then sbout 10 yerds from them. Willew astated in hls ovi-
dence that tlre cowpleinont wes witk ™im at the time end thet
the threét vas addressed to h~th of them "as jy nls ViP'WY
"dte horlosle _ee nig."
according to Vi1llenm e gnd Qhe
complainent walked on to;etter Flisvegard’n_ the eppollicnt

ond the asppellant tl.on came up to them gndé Jescunded tln coum
p

-

leinant!s wrlstwetcehea »o refusad to rend it cver en” ren
b

O.ff/ooaioc
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of I with Willen. The eppellenf gErasped thelcorplalnpnﬁ by
the avm ond threw her to the rounds Willem said thet ﬁe weo g
frizbtened and rron on %o tell thelr nei-hrours, cbout hdlf a
mile away. Fe returnsed, so he stated, with twc sons of the
family and they found the complalnent who looked pale en@
said "Help rr, heln wy. Bk wil net wy horlosis hé wat hy ge-

"vat het."

e Ung "'H"’a""”% ‘U,,,.q,cscuud

sccording te the complalnang tVil-
. g ]

he

lenLran off cryin, out. She sald that she waited for him

he diA mo€ deo 50 pond

to return but the appellant c¢ere running towards her. FHe
N

selzed her by the rigrkt orm oud threw ‘.er down on the 7rpss
end clinbed on tn her sitting with bic less across her. FHe
kissed her cnd Shen asked “or hey wristwetch which she re-
fused %o wend over. Ho pulkd it off rer era and put 1% in
hls Jecket roclet. Meonm il 3.0 strugygled to Tree harﬁelf
Eut could not ds so. He then moved down towsrus nor feet
pulllng her bloogers off. She tried to stop him but he pul-
led them down tn Ler faet. He then urdid the fly of his
trousers snd waen with his fest kicked her vloomers off Her
left Toont. He was wearing long Lrousers which ~vere tcrn, 30

) ' 1~ b 'i. s
ske sald, on tre inslde. Thern La took out nis penls rnd

told her to look eway, whicl she dld. He then lay du her

1 Y g ok y
and kad connsctlion witi. har, lLurting vwer. Lo tlen _ob up

03/ e vean



and ran strei_lt to hls Licycle and roGe oway.

8he said sre hed shoutad feop heip
but there were no houses in the vlclalty. *fler tlg ggseult
ske lay still for o short time, tren "ut on ror “lconers and
ran to rer sunt's Louse. On the wey shte ret her aung 1nla
car; the latter had rncelved a mess&ag? Tver. 2 1ellour 4nd
ed come to look for her. S'e told ter suni, *oc wiom she

gseemad Ln s “ighly hyatarlcel stete, thet a netive heg tabken

her watch, The aunt tesitified thet the conplelncont told ber

Y. :
thot ne heG clso kxilssed hner but she dld not say that she told
ral

her sunt. 8le did not segy raythlng about the sexueal caganlt
at a {fat/r sﬁ\-a)‘-

becsuse ste was shy and afreld. Eer sunt testified tha?ﬂb?o

saw xmmmihing what looked like Ylood on the couplsinent!s.

skt :
Gregs, but tre letter ssid it was »ot L720d but wud. To her

auntts questionikngs s'e consistently renllad that nobhlng bo-
yond the loss of her wetcn had haryenaed tn her, “lan they
reschied the house she went to lar room amd sew +iet ler pri-
vete perts weve bleedinj« She bad not yel Legun menstrusiing.
She wipeé trerself off with paper Feadterchianfy »nd Put them,
to-;ether witv ‘rer blocmers, into her suilcase, The bloome#s
hed blood on them., Thet evening, the Tuesdsy, her mother &r=

rived)having been sent “or. To rer slso the ¢g.plciaant -

Se‘.ﬂ"led/.....-



seemed to be in 2 territly nervous condition. e corplginent
told her mothsr notLin. shout tre sssault, tut only spoke of
the treft of ter westches her mether took her homs ond, suc-
pecting thst something more hed kepvrened then thet Ler wabch
hed been bokon, triec to find out by cuestioning her,  3re
tried slso to get zr oprortunity of examining ner cléthres
but the complelnant followed her sbout sas “f to prevent tbls
end it was not until Fridsy the 25t§)wken tise c;n;1”1n9nﬁ
went into town, thst ths mother was able te zc throuch the
complasinent's balongings in her room. Tncder the rattrossd of
her bed the notier round tle Ylecod-steined bLlocpwrs end poper
bendkerchiefs. She ccnfrontad the comrlelnant with tresq on
her return from town snd s'ia then t8ld tre sbpry ol bvelng
rocped Ly & netlve.

There was police eviiercs Lo the
e fect Lhet ths comglainent wes treuzht to the Ren fonteln
Police strtion on ithe nigkt of the slleged 33§ault .04 ON
tho 22nd. At tv b time t-e only cherze to Which the come
Plainent hed syo'ton was robkery of ber wristwatch ang thet
was all thst she »ut hefore the rolices. TIV€ ppiice hovever
trcuzhl from her nerveous stete that she miitt have begn
asqaulted.

ﬁnh&t‘a%
It' was rot ‘.m‘:,i.ln1“‘1.16&yJ the 2ith,

after/’
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after she rad told ‘er mother thet s e L~d been roped, té:t
she was exXezmined by itle alstrict surgeon, who ~eve evidedce
thst her hymen “ed racently been rubtured in four glrces:
vhich could have heppsped wuring the previous three or fqur
daya. These tears oLviousfy established penetration, There
were no slgns of ler having had connectlon praviousiy. The
teers could Lave bsen caused by voluntery connection ss well
as by reve,

The erpellsnt was arrestod omr the
26th July and o~ the soene dey tie dlstricet svrreon examined
him ené found thet ha ves suffering fror sypbills st a stege
et which there wos @& very strorg rossibility of nls infecting
anygone wltih whom he had conraction. .Jo sizng of the dlsesase
were found on tre cowmplsinent but steps were tsken to trept

her against the po  sibllity thet they might cevelop later. Ilo
signs of spermstazos were found on the cowmplzinantl!s clothes
whnen they were exsmined a weok after tre Lincident.,

The appellent made 3 statemsnt
on tie dey of his arrest and grvs evidence in Lis Cofence at
the triel, In the statement he ssld, "Op dle vostpsadjle
"het gk die klein miesies ontiocet er o+ reF Lrer horlosiel
"zevat. Fa ek dle horlosie csovet het het 5% gelooDs Teb 1y
"haer rorlosie vre Lat ek met my flets woggery. Sy het tos

"ook geloop, misklen na haer “uls toe......Ek wil varder 8

"dﬁt/.o-o..



"Gat my privaatdeel seer Ls Seur vuilsiekte. £ sy s8 el het
"hasr verkemzg, <.t is cnwesr. Dit is nou owmtrent 'n msaéd det
"ek siok 1s. [y bele penis is vol sere. DMNou boor ok ok Lat
"hoar verkrsg ond 4it is nle so nle. "  The district surgeon
stoated in evidence that in his condition ot the time tbeieprelr
lant was capgble of having ccnrection though in some such
coses it might be very peinful. The sexuel urge woufl however,
be normel.

In nis evidence ci the triallthe
arpollent said that he was riding hls red bilcycle wien he
came ncross the complsainent end Willem. EHs stcpred and they
stoodbstill. He saw that the comlelinsnt hed = wstch on rer
" apm.  De told her to give 1t to rim, wilch she dld. 3a wount-
ed his hicycle snd sho called out, "Wsar ncem jy my horlosls
"heaen 2" Ee made no reply but =»ode c2f. Loter e hoard that
she accused rim of having rared her but thet was not true;

He was cross—-axanmined upon the
stetement made to tle meglstrate in w ich he was roecorded, as
having sold that Lo kod taken the watch. The interpreter.of
the statement to the magistrete hed given evidence thet the
appellant had certainly used the Setshuana word for "takel

he |
and not the wholly different word that wculd mean thet hsd

4

had it"ziven'to nim, but the appellert denled this and ssld

that/'..t"
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that he had told the magistrate thst the complainent had
given him the wstch. He said that Willem was frightened of

him and went sway whéle Lie spoks to the crrmplcinent but that
I

she was not frightenede After she hed handed over the watch
. I
she jolned Willem and they wezlked off togother. In cnswer to

; !
ons of the assessors the appellant ssid that re mcde 8 foce

at the complainsnt in order to <“righten her and thet thik
did frighten her at the time when she handed over the walbch.
The evidence of tbg complainanF
that she eventuslly told her mother on the 25th that shelhad
|

been raped was given in chief. Yo objectlon was ralised to

|
the admission of the evidence end ccunsel for the sppellsnt

cross-exsmined her at length to show that, tﬁough sihe ha$
been closely questioned first by ror sunt end then by ler

mother, she had ﬁot only refrained from telling tham of #ha

that
alleged reope but had ¢enied anything had happered bevond the

Che wan pobeak whn She

taking of her watch, hed explained en apperent blnod marK as
~
|

mud and had concealed her bLlood-stained bloomers and the

psper handkerchief§. Counsel for the apprellant naturally
took the line that this was not 8 case ¢f sn earlr comrldint

but that on the contrery the complainantt's conduct was ir-~

consistent with her hesving Leen rspeds In such @ situat%on

1t/ eeuees :



i1t seoms cleer Uhet while the “efence ls entitlad to prbss
to the full the length of tkﬁdelay in reportling a2ad the rosl~
1 e akd
tive attempts to rut off or mislesd inqtlntis, the Crown must
be entitled to stow that the delsr end dsception crie to an
eand snéd did not perslst up to the triels The law to be ap-
rlied is the lmw of ZEngland (sectlons 241 aﬁd 292 of Ack 56
of 1958, The history of the admission in England of com-
rlaindfts in sexuel cssés s given in Uiswore, 3rd Edibion
peragraph 1760. Eventually it wes established thet com =
plolnts are admissible for two purposes = to stnw cousisten-
cy and to negetive consant. It Is wlth the former 27ope thst
we heve to deel hores, In persgraphs 1135 and 1136 Uighore
explains that vlere nothing ecpreers at the trial es to the
naking of e complalint the essumption could be wrde that thers
was none. It 15 to forestsll this assumption that the evi-
dence cgn be led ty the Crown. The 1eagned cuthor préceeds -
"This sppereatly irre_ulrr process of negatlving evldénce
"not yet Formelly introduced by the opponent is reguler
"enough In reality; becsuse the inmpression on tre tribunal
"would otherwise be Lhere as Lf t-e opponent had reaﬂjy 5~
"fered evidance of the women's sllences. Thus the ®sgence of
"the brocess sopgists in the showlng that the women ¢id not -

"in/

,.lo..i.
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iy fact behave with a silsnce inconsistent with her present

: i
MsboTy¥wse.0oIn the seme way......1f the silsnce ig cowceped
" py the prosecution, the silence may nevert-eless e ex#lcin-
ned oway sa due to fear, shame, or the llke, sc tret 1t %oses
"1ty significence a3 a suspicious incons'!stencyeeceess Un@er
"ghe eerly rule of hue~snd-cry, it was necessery tiiat th%re
"should have been fresh compleint; snd thils notlon has bqen
tperpetusted In the stotement, usuzel in enunciating the;
"modern rule, that the compleint must have hegn recent, Qn
"order that the fact of 1%t mey be admitted. 4 few courté
Mhave applied this nétion rrocticslly in this"( ? sc.tbei?)
"rulings, by excluding cowplaints made after 8 certain lep;th
"o! time. Dut, If it be considered thet the purpose of tpe
"evidence ls merely to negstive the supposeu sllence of the
"woemen, it 1s perceived thet the fect of complsint at anyl
"time should Le received.  After long delay, to be sure, the
"fact is of trifling welght, but it negatives silence, neYer-
"theless, end thc accompanying circumstances must determlne
"how far the delay hes been successfully expleined awa¥e.eeo.
"When the complaint is admitted on & I treory certain llnli-
"tations upon 1ts vse follow logleelly and necossarllye.....

"Thibs the gist of the evidentirl circunstences is merely not-

M51121C0, vesses
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"—Sf_lence 1.8. tbe fact of g Complaint’ bnt the f:"Ct only‘“

In the presont cose 1%t was only the fact of Sie coumploint of

4]

repe made to hbr mother on the 25t%th July tiat wos given In
evidence. Tuhere was no eviderce of any datadls s.e might

hove furnishede.
Te onlv ¢itficulty that 1 Find

in spplring tre corent reasoning of Wigwore is theat it is

not clser bhat the In,lish lew puts the ncotter qulte in the

same ways 1n bie latest English cese which I ave eonaultecd

(Rex v. Cuxnings, 1948(1)2.E.R.551) which L cited in

Halsbury, 3rd Edélition, Vol., 10 prge 460, tle rule is still
ztated In the form ziven in Lillyn-~ntg cese that %he co#—
ploint is nérissille "provided it wag mede ss s™eedlly efter
"the scts corplrli-ed o° ass could reasonakbly te e:pectrd.”
The Court of Cr.wlnal Apreal Indlested thet wlt Ir wlde
limits t-e mottor weg one to be Cfeciged by the trial juiye.
But that ceneldevation wo:1é rerdly pssist In the ﬂec:siop of
tea presen’. c258.

it seamg to me thét the proper
1oy to leok ot the problem tefore ug s thet this was not
an ~t*erpt by the Crown tc prove r~n errly corplaint, Iné
the crown not 183 t . evifence of the complainert oy the -

point/.oooqa
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point 1t ‘= clesr thst the apvellentts counssel would hewvig
.
broached the netter hlmaelf since 1t wes trhe Tateness of the
corplaint and the attempt§of the comrlalnont to avoid having
to role it thet were trhe maln lszsls o7 tho defe.cee IV 13
true thet t e rere Tailurse of on eccused pers~p Lo okjecﬁ to
inadrissitikikhgle evilence Ls not necessorily fotal o the
point teins relsed on orrecl, yet [t ts "e mattar very
"sericusly to te taken into eccount" wi-om tre court is con-

sidering the questlon v etler an lrregularity Is of suc*'o

nature o8 te ha crpalle of esdversely effecting a triel

LQus” .
cotrtts dec’aslon (Rex v. Noorbhel, 7.5.58 at yaze 73; cf.
M
Pex v. .osch, 194¢(1) £.A.548). If 'n t2 circu.stonces

ol this cese the Cr-wn Li~d not led eviderce-in-chief thet
the corpls’~t was ~rde on the 25th, and sassumlng that ths

defence hed not crosgs-exsrine’d gso as te bring Lt cut, and
assuminz further thet Lhe Groﬁn refrained from ettempting te
rrove it In re-exsmirction, the position of the arpellant
would hLeve Leer no Lebtter then It Ls on tle rresont stcb§

0" tie rec:md., Tor the complainfﬂt, co..lnz as lote as 1é
did, e no wabtew'el %-~olicney towerds provirg t'a counlcin-
ant's consistency ipn tte Tace of “er sttltude during the'
nraviows few dayse In his judgment SLKVaiW .« .J. sald - .

"The conclusion to v ich we huve ¢z » is thet Jdss,ite the

"19te/......
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"iste report wrizil we ! cove corsidsred solelw in <o frr es 1t

tfgvours Lo £ceus33d, cud hovin, wsrneé oupsenves that 1t

L4

Meannol Le regsrded as corroborsting te cownlairantls egvi-

*dence, is that we helleve tre evidence of the corrnl:ineht

T S l-.-:vv-oe—-ﬂn.{e.&xuag,.
Wé .

Mand LYot ve Grov no sdverse conclusion from toe foet engd cire
-3

Moumst.ances ¢of the Yrie report.” it seare to wve Lrat the

triszl court zprro “cked tre o tter from the pi 't zngle gnd

tkaﬁkfhn orpellant's counsel was ¢lso rizht 12 not contbnd‘nb

ot any stage thet there was sny irresulsrlity ip tiue Crovn's

et
P
el
=
e
(a2
44
b
-
[
ot
~
]

lesding the couplcinaent on Lre Tect
on the 25th thet she "od been rcpeds In sny avent, even If
the lsadlng of the ovidence could be sgid 5o "irra o metituted
an irregulerity 1t would have beew covered by the provlaso to
section 36C ol .ct 6 of 1955, slace clearly ™o fﬂilw%e of
justice resultsd frerefrom.

In hls judgueas 777 LN
after summarising the ovicevwcc seil that 7 e c;bﬁ?'ig"nt
ed nele s report imediabely eftor t-e incicdent t*efcfse
would have presented very little Gifliculty. Za thén seid
that tle court bzd gons very cerefully lnto the cuos ion

vhatter the o' garce of on early report by t-e coupl-lnsnt

was not per’:ops duc to the fact that sne had not bqen rsrec,
L

3 Ay H AT AN .
as she steted, Lai Lsd ted iInterccursse by ccnsanh ¥l scme

pBrSOI’l/-.-...
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person other then the oppellent. In portliculep {he lncrmed
judge ssld that the court bed examined ble o .sit 1lity thet
she had bad connection with Willem, with whem she had bebn
elone in the veld for somol!ing like half-en-‘sup, The court
found thet Willow cve bls avidence vory vell gn¢ was t;uth—
ful; his denial thet re had had conrection with tle complaln-
ent was occepted. And the c¢~urt wes satisfied that tre cene-
pl?ineﬁt's delsay 1 rezorting the votter was Cus to %eﬁ Lelng
shy and sensitlve, end zlso rossibly te herrothentg telng
over-emotionsl and on tha~l zcccunt & person te wrom hep
drughter mizbt flad Lt dlfflcult te unburden ‘ersslf. ' 3o
regerding the matter tre court did not find tliet tle go.-
pleineng's delay in reportling provided & sn<ficient reascn
for Coubting ter truthfulness. As in §l.e cose of wlilpﬂ the
court found thot she gsve her evidence vell and vas ?vuthful.

Tr.e appelient's evicence waé et
with sorevhot eursorily end ¢t a lste ste-e in tha jﬁduhent,
cfter the court!s sccerptance ol the Cvawn svidencs ﬁzd haan
expressed. This was 2 c¢efact n form, Hut i¥ wes net unre
than that. The 9~urt's declision had o2 course Leeb reached
before ths learnad judge Leien to stebte the recaong vw'erety
the decislon nrd Leen reacied.

-

Considsr:n:/’. e ¢ o 2 @



Conusidering the aviuengg con the re-
cord before u~ i+ seoms to me thei there 1s ¢, .1ceralle Torce
In the view exprasced by SIVIUE Jf.0. Slet tre ¢0h@lﬁingﬁtf3
account of what sl'e seys reonpened when sle wvpg yitw GO fPpel-
lsnt, Loers strong internal evifence o7 ite truth, It 1¢ ex-
tremely unlikely ilnt 1t coull “~ve boeen Invarted by heTs In
general her cccount racgives support fron the evigence of
~iilem. There are, 1t 1s true, severel dlucraregacias (~tvemn
Ywer version end trat of Willem, but thevy seem *¢ we to §e the
sort of minor c¢onl’licta that tre eviderce of two voval cril-
gren acting in exciting ond fri rtenlin: dircur.tonces, woila
e 11kely to revesl., it is to my wind ‘ncradible tihet iF
trey hed hed lntercourse with esch other they weuld threrse ter
heve acted as thev did. Probably they voutld l.rve returned
rome together witkcut telling anyone. 1f they hed decicCed LO

8
concoct Xka sbory;to explain perheps the presencs of tlood
on her private P&rtsjthey would clnost cartzinly have _cne
home and tnlé 1% together, and Willem would no doub® heve
clsimed to h&ve scen wvfch more then he caid re Jdida
Ot>er polnts were nade 0a be-~

Welf of tho Crown whick wvend towerds the scceptabllity of
the evidrnce o t e co.ylcinert znd Willem. T 2ir taking

the police bo the scsne of the elleged offsnce viere flot-

tened/s...es



tened zrcss was fouwnd neer o road -~ an urlilelw y7rce for
voluntary conraction when, 28 t:e photo rark siows, there wes

“

tree cover azvailsble not fer ewey, tic crupleinunt's ratentior
of tre bloomers and the parer hiendkarchiefs, irngtesd o
washing the fofmer and destroylng the latter, the substenticel
lepss of time hetween Willem's deperture end her weeting with
her aunt - those ond otrer factors sre collectively of sone
limportence in relstion to the prcbablilities. Tre foct thet
no spermatazos were found on ber clothes is‘of 1ittle import-
ence, since 4t is beyond Jeubt thet there wes pengtretggn,
Otviously, lor the purnoses of t!ls
appeal, the mair Tecltor is the direct evidence of ile ¢om-
pleineant end lts sccentances bty the trisl court., Tioot e?idence
was certainly open to the rejor criticism srising out of the
dslay in compleiring and tle positive deceptlion prectlsed by
the complainant. The trial court, however, took the fioht
fectors into account in coﬁsidering the lssuoss 10 appre-
ciated the r’ sks Lnvolved In relying om a young ( irl corpleln-

ant in a rape cherge ané it reslised thet those riskd were

heightened by hoer subsequent behaviour. Eaving regard to the

. e : inr o
trial court!s flndinis ond to the probsbilities 8PIFETING fr

the record it s lapossible kuxkmk for this courh to say thet

the verdict was wrong. ¢ asad
The appeel is disd*s -
Steynl.A.0pllvie Thoupson J.;'CM — .
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Beskuldigde,

pad sou teekom nie,
REGTER : Ja; maar was dit jou doel om haar bang te
maak ?--~Ja dit was.

Het jy 'g lat daardie dag gedra ?---Ek het geen
lat gehad nie

- A on A g S

-t . WE W

JUDGMENT,

SNYMAN, J, :

The accused; SAM MAKHAZA; is charged on
two counts, The first is that he is guilty of the
crime of rape andthe second is tlat he is guilty
of the crime of robbery, The two charges ggainst
him arise out of the same set of incidents, and 1
propose to deal with the facts of the two crimes
together,

It appearf that on the 22nd of July t&is
year the complainant, Hendrina Magdalena E;asmus,
who was visiting her aunt; a Mrs, Schonken, went
out into the vgld with her brother; a boy gged
thirteen'§ears, her cousin Willem Schonken, aged
fourteen, the son of Mrs. Schgnken. The complain~
ant herse?f was aged fourteen, They went into the
veld for the purpose of doing some bird shoottng
as they were on holiday, It was in the daytime, _
They had gone a considerable distance into the veld.
The complainant estimates it at three miles. It may

not/ees
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not, however, be a correct estimate of the distance.
It ig sufficient for me to say that they were away
in the veld and away from any habitation. After they

had been out for some time the brother was taken home

on horseback by a friend who arrived there, and the

complainant and Willem proceeded to walk home. When
they had walked about half way home they were met up
by the accused. The accused started speaking to her

cousin and claimed that he knew him, Some conversation

took place between the cousin and the accused. Both

the cousin and the complainant were somewhat nervous

After a while the accused left them. He was on

a bicycle. Having gone some distance however he got
off his bicycle and came back to them. The complainanf
says he then called her cousin away. Willem says that
they were together when the accused came back and spoke
to them. Nothing turns on this this discrepancy.

The evidence of the complainant and Willem then is that

the accused started to threaten to kill them and de-
manded the complainant's wrist watch, which she refused
to'give him.

The accused himgelf has admitted that he stared
at them and made threatening facial grimaces at them,
but he denies that he did anything more than that or
that he used threatening language. He says his grimaceg
alonie enabled him to get the watch from the complainant.
The complainant says that the accused's threats to kill
Willem resulted in Willem's running away. Willem says
he ren away to get help. The complainant was left
behind with the accused. She also tried to get away,

/but..e.e-
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but was caught up by the accused and, according to her,

evidence, he grabbed her by the arm and threw her to

the ground,

Willem says that as he ran away he saw this

happening. When some distance away he again looked
back but was then not able to see them. The evidence
is that the grass was at least two feet high in this

area, and it seems likely that at that stage the com-

plainant must have been on the ground., It is probably
for that reason that Willem couwld not see her.

Willem ran on to call for help. In the meantime
the accused, having thrown the complainant to the

ground, straddled himself across her and proceeded to

take the watch off her arm. He put the watch into his
pocket and then pulled down the complainant's bloomers
towards her feet, forced her legs open, lay on top of
her, then kicked the bloomers off one leg, and pro-

ceeded to rape her. Her evidence is that she saw him

take out his private part; she felt him put it into
her private part and she felt and saw him moving up and
down on top of her, In addition she says he told her

to turn away her face. This is a very graphic g

description of what happened. I shall deal with the

importance of it at a later stage.

The medical evidence is that penetration took
place and that it was probably the first time that the
complainant had sexual intercourse. The hymen was torn
in four places. This together with the complainant's
evidence proves that the accused had accomplished his
purpose. Whether there was a discharge of semen we do
not know, -

/The.‘....l..
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The accused himself in his statement which he made
to the magistrate at Randfontain has said that he suffLrs

from a venereal disease and that his penis is full of

| sores. Apparently he thereby wished to convey that

because of the painfulness he could or would not perform
the sex act. In any event in his statement to the
magistrate he denied having committed theoffence. It
may be that before he accomplished his purpose the pain
caused him to stop. However, in law that does not
matter. The fact is that he penetrated this girl and
whether semen was emitted or not does not matter.
Intercourse had taken place. It was against the will

of the complainant and therefore it was rape.

The complainant has told us that after he had
raped her he got off her, ran to his bicycle, got on
it and rode away. She lay there for a short while,
jumped up, re-arranged her clothes, put her bloomers

on and ran along the road home. She says she screamed

for help but there was nobody in the neighbourhood.
She was met on the road by her aunt who had been called
by Willem. Her aunt was brought to the place in a
motor car of a friend. When her aunt met her the com-
plainant was crying and in a highly emotional and

hysterical state. She was taken home and on being

questioned by her aunt as to what had happened, she did
not say that she had been raped by the accused. She
merely said that he had taken her watch. Her aunt.saw
some blood on her dress and asked her about it. The

aunt suspected that something more than robbery had

taken place. The girl, however, explained to her aunt

that it was merely mud on her dress.

/The‘.l'-'..'
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The aunt sent a message to the complairant's
parents, and when hexr mother arrived that evening the
complainant was still seriously distressed. When asked
by her mother what had happened the complainant again
refrained from telling that she had been raped. The
complainant was taken to the police to make é state-

ment there, and the police constable who took the

statement, Detective Constable Botha, tells us that he
suspected that there was something more wrong with her
than just the effect of the robbery. He found her in

& highly distressed state. He says she was crying,

excited and hysterical. As a result of his observations
he wrote a letter to her mother, the contents of which
we do not know, but it was associlated with his observa-~
tions. She was taken home by her mother who again

questioned her, but she still did not say that she had

been raped.

The erime took place on the 22nd of July. On
the 25th of July, the complainant went visiting, still |

not having told what had happened. Her mother then

made a search in her room and under a mattress found
the bloomers of the complainant with blood on it and
also gome handkerchiefs and tissues with blood marks.

When the girl returned from her visit her mother again

broached the subject by showing these articles and
asking her whether she had started menstruating. I
might here mention that the complainant told us in
evidence that she was at that stage not yet menstruating.
When confronted with the bloomers, the handkerchiefs ané
the tissues the complainant told her mother what had

happened, but the mother still had to drag from her the

|
/information...
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information by questions. The complainaﬁt told her |
mother that she had washed the .dress and petticoat '
which she was wearing at the time of the offence but \
that she had kept the other articles because she thought
she might have to produce them later on to prove what

had happened.

The complainant's reason for not making a report

to her aunt, the police or her mother, is that she was
too shy to do so because she did not know how to tell
them, but she did say under cross~examination that it

1
was her intention to tell her mother the next day, that

is on the 26th of July.

The complainant, as I have already said, is corro-
borated by Willem Schonken as to what happened when he ‘
ran away, and if she had made a report immediately aftef
the assault on her, this case would have presented very’
little difficulty to us, but we must consider the effect

of this late report by the complainant. Mr. Ninow for

the defence has rightly made the submission that it may
be because there was in fact not & rape but volunmbary ‘
sexual intercourse on that same day with someone else,

and that it is for that reason that she at first only l
mentioned the robbery and said nothing about the rape. '
That is a submission which the Court had to consider h
very carefully. It was necessary for us to, and we have
warned ourselves, that in dealing with the evidence of |
a young girl one must be particularly careful. We must !
consider whether the complainant may not be drawing on \
her imagination and furthermore that there is not a '
reasonable possibility that some sexual act did take
place between her and someone else -~ to put it quite

/bl\mtly.'. e > @
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bluntly, between her and Willem Schonken, the fourteen

year 0ld boy with whom she was alone that morning. It
is clear that a boy of fourteen is capable of perform--i
ing the gex act although the impression this boy made i
on us is that he is a physically rather under-developed
boy for his age.

The complainant and Willem were in the veld alone

for something like half an hour. We must, therefore,

ask ourselves whether it is not reasonably possible

that the girl's conduct in not reporting the rape upon
her until three days after it happened, was due, not
to shyness or embarrassment, but to the fact that no

|

such offence had been committed, but that she had had !

sexual intercourse with Willem Schonken.

The position in this respect is that we accept
the evidence of Willem and of the complainant thal the
accused grabbed the compleinant by her arm and threw
her to the ground. Thereafter Willem could not tell us,
what happened, but the mere fact that he could not sece

her after being some distance away from them is
demonsirative of the fact that she must have been
lying on the ground, and, if that is so, that is strong

corroboration of her evidence that she was being held

to the ground by the accused, Now it would be a
strange thing that having the girl prosgtrate on the
ground, having robbed her of her watch, and having her

at his mercy, the accused would then get off her and

walk away. The graphic description given by‘the com~
plainant becomes a feature of importance in this respect.
We do not believe that the young inexperienced child i
had the knowledge of sexual matters necessary to give !

/suche.eeacea,
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¢

guch a description unless she actually experienced it,

In regard to her failure to report sooner than
ghe did we have seen the complainant in Court; she is
a nice, decent looking child, but very emotional. She

was in & highly emotional state when giving her evidence.

We know that her aunt found her in such a state after
the event., That may have been simply on account of the
robbery, but that evening when Constable Botha inter-

viewed her she was still in that state. 1t seems to

us that that is not conduct consistent with only robbery.
We believe she was seriously upset at what had happened'
to her and that it may well be that she was too shy to i

|

make a report. OShe appeared to us to be a shy sensitiv

child. She nevertheless impressed us with the way she
gave her evidence here and our impression was that she

was telling the truth.

We have seen the complainant's mother in the

witness box. She says she was on very good terms with

her daughter, the complainant, and we accept that. But
the mother is a most emotional type of person. In fact
she displayed much greater emotion than the complainant
in the witness box. It is significant also that after

I had given permission for a relative to sit with the

complainant in the witness box to succour her, it was
an aunt who did so although the mother was present. The
mother's emotional state did not allow of her assuming

the role. Now.one can readily appreciate the likely

behaviour of such a mother when she suspects that hér
daughter has been raped. In spite of her solicitude for:
her child her emotional approach to the subject was
bound to have made matters difficult for the child to

/tell.'..ll.
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Court. His evidence before us ultimately was that he

had threatened the children by making grimacing faces |
at them and that the girl had then taken her watch off
her arm and given it to him, He admitted that both
children were afraid of him, and it is clear on his own

evidence that he is guilty of theft. We reject his

evidence as totally wntrue, and we accept the evidence
of the complainant and Willem, We are completely satig-
fied in our minds that he took the watch from the com-
plainant's arm by violence and thereafter proceeded to

rape her.

The conclusion to which we have come is that the

accuged is guilty on both eounts as charged.

(Mr., Ninow addresses the Court in mitigation

of sentence).
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