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IN THE SUPREME COURT OF SOUTH ArRICA

(Appellate Division)

|
i
In the Natter between :~ 1

JACOEUS JOHANNES VISAGIE Appellant
and ‘
REQGCIJA Responden#

<IN \
f N O O

Coram:Schreiner,de Beer,Mslan,JJ.A.,Reynolds et wusm Bianit AJJT2
|

Heard:4th March, 1958, Delivereg: 2>% — 3 - YTB
i

|
I
JUDGHENT Ji

——— e v W Y E e

\
i
SCHREINER J.A, 2= I have read the judgment of ‘

MALAY J.A. and agree wlith him that there is no good reas+n

l
to dilssent from the trisl court's conclusion that the appel-

J

lant had connectlon with the complainant on the evening *n

|
questione But Lin my view there is as little reason to de-

part from the trlal court's conclusion that this was a ca

56
|

of rape and not morely of a contravention of the Imuorslity
|
|

Act. |

|

i

it must, of course, be borné

I

in mind that we sit as a court of appesl a2nd not as s tri%l

\
court. ifhere thsre has bcen no irregularity gnd the trial
|

court's tregtment of the case has not been shown tec have N

baen/s.sees |

N |



been uncatisfectory the appellant fells unless he convﬁnces
|

this Court that the declaion was wronge

Counsel for the appellsnt critliclsed

(23

one part of the judgment of CANEY J., on the ground the

there was in effect & misdlirection, though he advsncad &
nurber of arguments in support of his submlsslon that t%a
conclusion reached was wrongs Detectlve Sergeant Bestér,
who interviewed the sppsellant st gbout 10 p.m., or abou%
three and g half kours after the aglleged offence, sald ﬁhat
1
the appellant told him that he went with the‘complainanJ to
the corner where Craig'!s boarding house is situated and |that
she then suddenly ran away, that he entered the boarding

houge and stayed there for s while and thet he then wonti

home, arriving thesre at obout 7.15 p.me In his judgmeLt

|

CAVEY J. mentioned the fact that the appellant had not sFiﬁ
- to '
6km% Boster +that the time of his lesving the Campbells'r
taken in conjunction with the time of arrival at Creipg's
boarding house, made 1t Impossible for him to have commilted
the crime. "Phe cortient 1s," said CANEY J.,"thst he d%d

"not say then and there to Detective Sergeant Bester whaﬁ he

"has told us, namely theat, accorcéing to him,-it was not Jos~

|

Wsible for this crime to have been committed." It waé gub=

Ce M{‘ ‘
mitted on behalf of the appellsnt that the trial miesdirected

~

1tgelf, since the appellant did not tell the court that Ht
i



e 3 -
was not possible for the crime to have been cormitted by hims
’ is

In my view the suggestion that there was a misdirectlon
unfounded, It is quite clesr that the appellant in hls|evi~-
Gence was msking out the case that owing to the time of his

arrival at Craig's boarding house, whlch he fixzed at before

6.30 p.m. becguse that time was announced on the wirele%s
after he had gone into the house, it was not possible f#r

him to have committed the crimes. The Campbells had alr|ady,
In their evidence, fixed the time of his departure from|thelr

place at © pam. or s little later, and the distance betJeen

the two places was over a mile. The fact that the appgllant

did not use the words "it was not possitle for me to have

"oommitted the crime! is not material, for-that was un~
doubtedly an Ilmportant part qf his defence. I do not r%gard
the fact that the appellant dld not st once say fo Best%r
that the times made the charge of rape preposterous as an
jmportant point against him, but there was no misdirection.
So far as 1 can see there was
no other ground for Lolding that the trial court mlsdirected

itself @r committed any error in its treatment of thse fspts

or in its anproach to the questions which it had to con~

aider and decide. Therse is,accordingly, no reagson why qul
[ -

welght should not be given to its findings on credibilit;.

|
CANEY/ wevusn ,



CANEY J. sgid of the complainant,"ghe
"appeared to us to be a simple, country girl, not a brazen
"hussy. She gave her evidence in a streightforward mammsr,
"she was not confused, she dld not appear to Lte hodging.|She

"wag subjected to & searching cross-examination and we also

"examined her with the object of testing, as far as we could,
"the truth of her story, and we csme to tha conclusion that

"she was speaking the troth. I do not propose to rpfer

tn detail to the criticisms of her evidence that aprear in

the judgment of MALAN J.A. So far as I can judge the

welghtiest of these criticisms were advancad at the triaT
and were cerefully considered and disposed of by the trigl
court. Nothing has in my view been advanced which should

lsad this Court to the conclusion thset the trial court

was wrong in accepting her evidences
Some refereance sbouﬁdJI think, |be

macde to an argument bssed on a staterent in the affidavit of

the Assistand Government Pathologlst that 2 stain on the

complainant's vest which gave a pusitive reaction for spg¢rms-

such a statement falls within the provislions of section

\

i
tozoa asppeasred to be an old staln. I am not satisfied tTat
239 (4) of the Criminal Procedure Act,1955. The cartificﬁte

of the official in cquestion, following substantially the!

language/. ™



language of the sub-section, reads: "I sscertained the fol-
Mlowing results by nesns of on exemination requiring skill in

"Blology." It is not clear to me that thly certificafte was

intended tc cover the statement as to the appsarance of| the

4

stain, in relatlon to its age. If it was so Intended It seoms
not unlikely thet it was erroneous, ior I have difflculty in
sesing how the eppearance of a staln can requirs biologfical

)

skill for the determination of its apparent sge. I the

apparent age did not fall within the class of facts men-
tioned in thc sub-section it could not be proved by afflidavit.
It msy e, however, thet its admissibillty Lln the appeliant's

\

favour could bhe supported on the lines of the r»ule in Rlox v.

Velachta (1945 A.D.826). In any event its orobative forcs
could not be great, since the ¢fficial gave no oral evibence
and Gid not explain what he meant by "old". The triall court

wzs thus fully justified in rejecting the statoment in [favour

of the contrary svidence given by tne complainant and her
glster, which recslved indirect support from thzt cf the
district sursgeon.

On the speclifie¢ question olf conw

sent there was, in addl tion to the evidence of the complainant

nerself/e.....




herself, the fact that she complained to Sikoshl who w38 the
first person whom she met after the incldent in the Shﬁnty.

Slkoshi's evidenco was sccepted by the trial court. Wﬁen he

/whilch he could/!
met the complsjinant she was crylng and tears,/seeﬁ in the

1ight of the strest lemps, were running down her cheeks

|
Sikoshi said ghe said that she hesd been "bambaed" by a

|
Buropean. Various shedes of meaning of "bambse" wero g&van
I
by the interpreter, such ss cormitting a wrong on or wi%h
I

a person. The Eurcpean, she said, had thrown her down and
I

dene this %o her. He gald that she hed told him that t%e

|
European throatensd to strike her with a revolver if shd dld

B
not yield. He was definite that she used the word "revollver".

The complainant said that the appellsnt threatened to shpot

her if she cried out. She sald that the sppellant used fhe

I
word "shoot" and dld not say what e would shoot her with,

|
|

Though she was no®% nsked the specific question it may be(as~
gumed bthat she would have denied mentioning a revolver t#

Sikoshi», This diffcrence in their evidence was considergd
I

by the trial court and I see no reason to disagree with 4ts

I

cohcltusion that the differences between thelr accounts oq the
|

complaimgnt, lncluding this particulsr dlfference, do no%,

materially ot least, detract from the value of the compleﬁnt

or of the Crown evidcnce.

Then/ eseess



|
Then there is the important fadt
|
that the complainant went to the Campbells' hkouse and érrived

there at about 7 p.m. in tears, excited and more or legs

hysterlcal. 1 cannot reconcile this with any reasonabﬁy

rossible reconstruction of the fects thet would e conglstent

wlth consent on the compleinsnt's part. Such a reconstruc-

tion would in the naturse of the case have td be bullt u

warning against speculstion given in Rex v. Ndhlovu (1945 A.D.

without any positive evlidence to support I1t. esplte tke

369 at page 388), I accept, In the appellant's favour, The

gloss that I ventured to put upon 1t in Rex v. Dhlumayoi(1948

(2} 877 at page 694), In the present casse it would ndt be

right to expect the appellant, who denied that he had inter-
i

course with the complainent, to produce supporting eviddnce

more or lsss directly relsted to the possibllity thet con~

noction was by consents. The general circumstances must Lo
¢

considered to see whether thers was 2 reasonsgnle possihipity

1.e:« one the existence of which ecould reasonakly be inferred

|
|

So approazching the matter, aLd
|

from the evidence.

with the sdvantage of having before me the suggostions m%de

|
in the judgment of my brother IIALAN, T ¢=n only recorad m& -

Very/eeeses L

|
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- 8 - |
|
very cleqr imprassion that the possibility thet the ap$ellant

and the complainant had comnectlon bty consent is not alreason-
|

able one.' This was not a case In which the parties were dls—
|

turbed in the act of having connection or shortly afteﬂwards,

while they were still together. She met Sikoshl more %han

|
four hundred yards from the shanty and she could not hawe

imsrined that he might have seen her znd the appellant Ton

gethers If she had consented to Intercourse it would bp

natural for her %o stay wlth the appellant and not antafonise
him by a false chargo of rape. So baest would she get s?pport
for any child that might be born, while recelving her %molu~
ments from the employment which she had sélectod.for he+self,

If it is to be supposed that her distress in the presen4e of

Sikoshi and of the Campbells was simulated she would, one
|

; »
assumed, have had enough sense to keep on good terns Wiﬂh

|
|

the g appellant. It seems to me, however, to be utterly

J

irprobsble that she did pretend to be 1n distress, forcing

tears out of her syes in the process.

As T have said,lim raegard 4% rer

return to the Ca-pbells! es lmportant cilrcumstantiel avifience

golng to show her state of wmind, She spoke to Mrs.Campbfll
but no evidence was tenderad by the Crown as to what shei

sglid. Presumebly the Crown was uncertailn whether the

|
|
evidence/.....L



|

evidence would bDe admissible in¥ view of the Tact thet she

|
|
had already complained to Sikoshl. It mgy be that the Frown

could have led the evidence (see Rex v, Wilbourne,l2 U.r.R.

280) . But what she did round about the time of the alleged
|

assault was clearly admissible to prove her stste of mi?d at

the time, which was In issue. And only what seem %o melto be

far-fetched and remote possibilities can explain her going to

was that of a girl who hsd just consented to intercours

the Campbell's in cbvious distress, ifrher atate of m1n$
l
with the appellant. |

|

in my view there is no reaJon

I
for interfering with the decislon of the trial court an% 1

:L' < s

would dicmiss the arpesle.

2.
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INGA
IN THE SUPREME COURT OF SOUTH AFRICA, .
( APPELLATE DIVISION ).
In the matter between @
JACOBUS JOHANNES VISAGIE. ceessssss APPELLAKT.
and
REGINA., ceseecesss RESPONERAT.

L]

Coram 3 ©Schreiner, De Beer, Malan, JJ.A. , Reynolds et

P‘I‘ice, A. JJ.A.

HEARD : March 4th, 1958, Delivered, Li=-3 -ad
JUDGMENT.
MALAN, J.A.

The appellant was'tried before Caney, J., and assessors,
at the Cirecuit Court at Vryheid,on & charge of the rape of &
native girl sixteen years of age. He was unanimously found:
guilty and sentenced to undergo @ompulsory labour for five year:
and to receive four strokes.

The scene of the occurrence testified to in the Court

below is laid in the village of ¥ryhked and the undisputed

facts are / o ¢ o o

:"
\



2. ;
facts are that on the 17th of April, 1957, tﬁe appellant was
seeking & domestic servant as he anqhis wife{ to vhom he'had
been married about a month earlier, had declided to leave‘the
boarding house where they were staying at the time and tq est-
ablish their own hore. The complainant was unemployed anqwas
recomzended to the appellant by a I and lrs. Campbell whé re~
sided at the corner of Park and Afrikaner Sts. A meetingiuas
arranged and took place between the cowplainant and the appell-
ant at 5 o'clock that afternoon at which she wé&e engaged by hime
It was further agreed that the complainant should be at theé
Campbells' house at 6 o'clock that evening where she would be
met by him and conducted to the place of employment. It tﬁne
happened that the appellant, acoompanied by the complainant?
left the Cauxpbells' house with the object of proceeding to the
appell.nt' s boarding house,

As a gharp conflict of evideace occurs at this etage it
will be convenient first to state the corplaina t's version of
the subsequent events. She states that upon theif departure
from the Campbells' house they kept to the streets until they.
reached a sporsgsground which |

accoxrding t0 / . « 4 « o

d
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according to the plan was a distance of about 1100 to 1200
yardsrfrom the Campbells' house. At his reque;t they paséed
thrqught a gate and entered a shed. Immeaiateiy after entyy he im
he told her to wait ap te wished to urinate. He went out &and
upon his return cdﬁght hold of her wrist and told her to 1ift

up her dressed. Ohe refused. He thereupon to&k cut his penis,
pulled off his overcoat, spread it on the ground with his left km
hand while retaining his hold of her with his right hand, pushed
her over 5ackwarda, 1ifted up her dresses and had intercourse
with her,

After the appellent had compieted his purpose she took a
suitcase which she had brought with her and eﬁca’;ped with the
object of reporting the matter to her sister, On her wuy-sﬁe
Vmet the native witness Shikoshi to whow she rade & complaint.

At her request the latter accompanied her. Un the way to hér
sianter theysapassed the house of the Campbells tovmhom she made

& report. She thereupon vent to her sister who iived a shoft
distance away. Her pister examined her and the Qatter Wag re=
ported to the police who arrested the appellant-at his boarhing
house at 10 o'clock that night.

The appellant's story is that after having ieft the
Campbells' house he nd tihe complainant walked albng in the

direction of /e e e



4.
direction of his boarding house. On the way'%hey passed
Craig's boarding house vhere the appellant hed boarded pre-
viously ard where gome of hig friends still reésided, Heaenter-
ed the boardi.ez house after he had told compl#inant to weit
for hir. cutside. He stayved inside for some time and when he
came oul he found that she had left. ~hereupcn he proceeged
houe and remained there until he was arrtested by the police
at 10 o' clock that evening.

In view of this evidence of the appellant if will b%
necessary to examine the evidence of the complanant in some
detail. The Court a quo determimed the questions in the I
following order : -

(1) Did somebody have intercourse with the coﬁplainant th%t
evening ?.

(2) was the appellant that person ?.

(3) 1If the appellant was the person, did intercourse take
place against the will of the complainant ?.

The evidence is overwhelming that the comﬁlainant Had
intercourse with some person within the previous twenty-four
hours but hefore I consider whether or not the appellant waé
that person, I propose ton deal with the question whether the
complainsnttls ;vidence, considered in the light of the general
proba’bil?lties and of the evidence other than h-th;t of the

apjpellant is / . & v
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appeilant is sufficiently‘reliablg to warrant the conclusion
beyond reasonable doubt that intercourse took place sgainat
her will.,

Thip eourse suzgests itself as more convenient in fiew of
the fact that_thereis little or no ext:ﬁneous corroboration of
per story of'what took place in.phé shed ﬁnd in investiguting
thia &5p§dt I shall assume that the appellant had intercourse
with herlés alleged.

The conduct of the complainant from the time when she
left the street to enter the sporis ground until sﬁe left
again after 1ntercourae had taken place is of vital, even decis:
ive importance and her story will'bavanalysed in order to deter

nizne whethér her evidence that_inturooursepgook place against

PR R

. . '( \“ .
The first Question is, at what/stalle did the complainant

her will should>be believed.

~ EN

beconte aware of the appellant'g intention to have intércourse

with her ?, Her evidence in this conneotion was not consia;eﬁ£

throughout and I quqtevthe following exﬁract vertatim 3 -«

" Was there any douft in your.mind'before he too% hia

% aoat off what his intention was 7. I suggest to you, y~u knew

* what .as going to happen to you whﬁn he tock his penis out
-

? and told‘éou to pull up your dress ? . . Mo, I did not know

*» whst w a abl s to happen to me.



6. !
" Vere you not desperately afraid ? Did you not shout,

“cream, resist ? ., . Yes, 1 did have fear when he had hold of

" my wrist.
" Why didn't you shout then ? , , Oh I just trembled.
® I say again to you, why did you not shout out ? . . .

“It did not occur .to me that he would commit & eriminal act:on
"me, because he merely had hold of me.

" And when he pulled his penis out and told you to 1ift
*up your dress, did that not make you think that a criminaliact
*was about to be cormitted ? Yes, I then gave it a thought

® that he was then about to Wiolate me *.

.Jhether or not this evidence is acceptable is tound up
with the guestion whether she was in actual fact so innoccent
and so ignorant of sexual matters that she €id not realise %t
an earlier stage what the appellant' s intentions were. It
is common knowledge that the average native girl of sixteen
years of age is far more mature and much more copversant with
sexual matters than the average Luropean girl ofdthe same age.
The complainant was, moreover, brought up on a farm and it is
in the highest degree probable that she frequent;y witnessed

animsls having intercourse. Such a degre: of innccence is,

therefore, unusaul if not suprising.

In addition tc her upbringing thereis evidence of en old

‘posterior / v @



7.
posterior tewr of the hymen which affords strong prima facie
prouf of actual previous sexual experience of sownz kind., There
is the furthcr fact that the pathologist found an old stain on
her vest vhich reacted positively to the test for spermatazoa.
It is esaid that there is & conflict on thie point between the
evidence of the district surgeon and the veport of the pathoiogist,
the district surgeon having described what he saﬁ as a fresh dis-
charge. The probability is that_thevaere not necessarily referr-
ing to the samerst&in. In any event the district gurgeon admits
thut he did not exarire the sdbins which he saw very closely
vherezs the pathologist knew the purpose for whidh the r-sulﬁa
of his exumination would be used and it 1is harliy likely that
he would have erred either in hies teust or in describing it as an
“old" stain., If he had not intended to exclude the poaaibility
of its havinghny connection with the case under i;vestigatiom he
would not have dismissed the matter in so cssusl & manner and the
use¢ of brackets would seem to indicate that in his opinion thg
point was irrelevant to the case under‘inveetigatibn. There is
no innocent explanation of the presence of the spermatazoa on her
veust and in testing her profession of innocence it cannot be en-
tirely overlooked. I find myself in disazreement %1th the finding
of the Gourt below that the pathologist's evidence is not suffic-

iently definite on the point,

Her stutement / « o+ &



8.
Her statement, that she did not know that the gmiaaion of
semen meant is wholly unacceptable. Her description of the
faticky mess™ between her legs after the allegéd intercourge
and her previous experience disprove ang such ignorance. The
fact that she urinated upon the insfructions of' the appellant
is alco not without significance. Heradmisaionithat ghe kﬁe;
that it was a crime toc have intercourse with a Euronean is
hardly in keeping with her avowal of innoctnce and, moreover,
establishes that she ia deliberate in her untruéhfulness. |
I have come to the conclusion that her evidence on this

point must be rejected as it is obvious that she must have be-
come aware of his intentions at a Qﬁch earlier ptage. Even‘if
it were to be assumed that there was no familiar talk betwedn
them on the wiy to the sports ground the mere fact that she was
asxed to leave the stree: and enter the sports ground must have
mude her apprehensive and when she was takerflinto the shed angl
agked to wait while he urinated apprehension must have been
transformed into aronising fear.

Hoewever, 1t seems pmuch more peobaﬁle that familiar tal#
between them had taken place and lmuoral puggeations made to her
bvefore they had reached the sporﬁnground. the mere fact of his

informing her of his intention to perform so intimate an act

sugpest greater familiarity between them than she was prepared



9.

+o concede.
AHer confuged evidence in regard to the stige at which she

became aware of the appellunt's intentions, may well be
attributable to the fact that in truth she knvﬁ upon entering
the sports ground what avalted her.

If trere had been not peevious familadr talk and if he has
intended to tuke her by suprise and rape her his conduct was
increditly strunge. The fact that he left her slone in the
shed shows that he wmust have been tolerably sure of her willing
ness and her conduct in not taking wdvante_e of his absence to
effect her escape but rewalning inactive supports the view.
thiet she vaa o counsenting party. His forethoughit in spreading
the overcoat is moet unusual conduct in a raviéher.

Her conduct appears to have been completely submisaive
up to this stage and no rectruint of any description seemed
called for., Upon re-entereing the shed the uppellant is alleg-
ed never—iheless to have seized her by the wrist and to haie
held it in &« vice-lixe grip and to have proceeded clumsily to
divest himself of his overcoat, first shedding pne sleeve %“d
then the other, while retaining such a firw grip upon her vrist
as to ezuse weals to form, why he could not uave rewoved hio
overcoat bhefore une ru-entered the shed is not clear and her

su;gestion, that he Lpemm spread his overcoat on the floor with

his left hand while holding her with his right hand , is al-

most / o
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is alméet fantastic as he could have taken off ﬁis coat and
spread it on the floor without holding her. Any attempt on
her part to escape could have been frustrated with the gregteat
ease., 1In addition she is contradicted by the diatfict auréeon
a8 to the presence of weals or any marks Whatsvever on her
wrigts,

Her story as set out above céntaine improéabilit&es bht
her evidence as to whot she ¢id when she realised thzt she was
about to be outraged is extraordinsry. In the gxamination-in-
chief, after having dealt with the spreading of the overcoat
ghe continued as follows 3§ =
4 He then 'bgﬂba'ed' me, -

* he then pushed re backwards, the upper part of oy body, Hé
“then got on top of me,

» Yes ? . .I made an attempt to cry out, and he said

* he would shoot ne if I cried out. He then lified up ny dresset
* gnd inserted his penis into me ( indiceting the region of_her
private parts).

It appears from this extract of the evidence thut the atteumyt

to cry out &nd the threat to shoot occurr—ed hen the appellent
was lying on top of her and was about to have lutercourse. <Lhe

had apparently completed her evidence in respect of compulsion

and the use of violence because thereafter she proceeded merfly

to / .".
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to state that the appellant achieved his purposé and to naréate
what occurred later that evening. Up to that stage evidencg of
active opposition by her was alender and her coaduct was as
consistent with exhibit;;n of ordinary feminine modesty as gith
the desire to offer delermined residtance.

Counsc¢l for the Crowi at a later siegc, hotever, reve;ted
to the circumstaaces inmediately antecedent to fhe intercourse,
presumably in order to fortify a case which obviousiy contalned

: !
inherent improbsbilities &ud weaknesses wud he upfortunatel¥
fell into the error of eliciting wost material evidence by
putting his questions in leeding form,

The following extract from the record showg the improﬁer
y;nner in thich this evidence was introduced. : ~
. vhen the accused threw you on the ground, did you
® try to close your legs, when he pressed you bdbkwards ?. |
"he pushed me backw: rds.

* “hat did you think he .anted to do ¥, . I rcalised he was

" about to do me in, that he would throttle ue (indicating with
her hand over her throat].

" The question I wanted to ask you, did you close your legs 7.
“ I had my le-s closed all along with my feet toéether.

b You said the accuged p.t his male organ ints you ?

B e e e YeBo

R Wewr A4A / . - - - a
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. Howr did he succc=d in doing that while your legs were
cloged ?.

®*... He opened my lega with hig left hand.
" Did ke use his kxné to open your legs ?. . . Ko, he oﬁened
* 1y lens vwith his knee.

" Did you try to shout for heip ? . . Yes,.

Did you shout ?. . Yes, I did make that attcmpt.
" Actually I did call out, then the accusced sdid he woulg
“hoot me IF I ery out.

dot a word had previously been said aboﬁt the forcible
opening of her legs and, although the complainant had earlier
o rely said that she had attewpted to cry out, ﬁhen.the Queftion
vhether she had cried cut wa. put to her in lewding form she re-
‘pliéa thet she emctunlly did ery out. .The mannef in qbich thie
evideusce wus placed on record ras improper and most prejudicdal
to the sy rellent and in vieu of the general unsatisfactory nate-
ure of the ocompleinpnt's evidence deserves 1little or no conpid-
eration. Her evidence that Bhé shouted is cantiadictory and un-
sastisfactory. Her original story that she attemsted to shout
but we. déterred by his threat to sho?t later bvecame " moaniag®
and finally develo-ed into the statement that she had calléd out
very loudly and could huvg’been hieard by}the pebple liviang in

the houses opposite. I reject her staterent that she either

shouted / .
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shoutcd or attemrted to shout aaﬂﬁt follers fro# this that her
evidence wa.t trne &7 2linnt threatened to uheoﬁ:hcr vas a flg~
..ot ¢f her ipngiaatien o

Lhe nt.ted, hovever, that altaough che desluted from her
atiempst t6 shout she struggled by attempting to push him off
G DY ﬁrlggliég ner Sodys Aceording to Ler the struggle wae
sé vigcrous that in the course or the 0pcraticnithey moved off
the cvercott and that r.oriks of the strw-gle rcré ¥isible aﬂ
the ti e of the inc-ceticnme T e lotter stutencat is in conflict
with weut: r's evidence.

In additicn, th:re le & ptro. probubility that, if a
ptrvsrle tid tulen place, 1 us ¢f tlood or digousr-e would
he..© boeent fouwd on the <« peilints' overceot or clothlng but the
circu stences do nct sug oot luwt steias [wy ho e existed ?ud
thol $iey .y have been ruﬂuvea.before tig c;;ﬁqing L ethin-
e¢ ty Evstere It i3, _crecver, in tle hi: cutide;ree probable
thet 1f e kad interec rse - ithout ter concent or acquiescence
and 8 struggle hed engued, tell-tzle Llceod c:;iua oT BOme aisns
of a diccharge v uld he.¢ been fourd. The por,ibility that he
coild heve remeoved the o arke of dicel r-¢ i clender and as
tloodateing cvy presw:.ly LT removed only Tty ﬁhe uce of dome
chennical deter-ent it is :ost improtzble thut the eppellant
vould hove had the :eci.is 10 do 8o at €tLis disposeld.

fhe /aq
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The compl..inent's evidegce as to .hat s.e saw in thg
shed is an addition..l reason for regardiug Ler testimouy with
the greatest circamspection, if not with grave suspicion. It
must be borne in aind taat it was a dark aijzut sith the sky
overcast and there is no evideunce that there w@a artificia}
1i ht which illuminated the interior or the vicinity of the
shed. Thus her evidence that she actually saw the appellant's
penis and that 1t w.o in a state of erection 1; not true abd her
evlidence that the sv.ght of his organ caused her to expecto?ate
in disgust is pure imvention. If her evidence is correct that
she waa so fear stricken thut it did aot occur'to her to gcream,
it is hardly liceiy thet she would have had the presence agf
wizd to show revulsion of feeliug in that uannér.

woreover, it is bmm improbable that, in her state of
distress and emotioﬁ, sufficlent spittle would have been produce(
to enable her to¢ shotw her dlsgust in that way.an three auéceaa-
ive efforts. It is said thrat corroboration for her state@ent is
to be found in Lester's evidence, who stated that when he inspect
-ed the ineide of the shed in the company of the gompidinant at
abou. 8.30. that night he found three moist places, which he .
paid, was spittle. 1t will be dengerous to aecelt thio e&ideuce
at its face value. It may Lave been dlacnarﬁg from t.e cpmplain-

¢nant or Bester pay have been mistaken in thinking it wag

PRURCEFRFIL S 4
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spittle. It was found in a public place and some person other
than complainant may havé taken shelter from the rain aﬁd Bave
been responsible for its presence. Lastly, no mention thereof
was made by her to Bester before it was discdtered and, if I
am correct in the view that other portions of the Complaiant's
gvidence are deliberately untrue she is quite capable of fabric-
ating this evidence as well, as & ready basis ﬁas afforded by the
discovery of the moist ﬁlaces.

Further her evidence is in conflict with that of Bester
on the following points : =

1. She states that the ground inside the shed was soft

and wet and that she found mud on her dress which she removed;
Bester stated that the ground was hard and dry and that rain did
no penetrate beyond the entranme to the shed.

2. Her evidence that there were marks of a struggle ine
gide the shed is contradicted by Bester who stated ﬁnequivocally
that there were mo such marks. It is worthy of note:that when=
ever the complainant goes into particulars which go %beyond the

narrow limits of her early evidence she embellishes her simpie
orighnal smk story in a manner which cagts grayxe doubt and sus-
picion upon her bona fides and her evidence fhat semen was vis-
ible on her thighs when she was examined by the doctor is contra-

dicted by him.

The / - - L [ ] [ ]
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The next question which arises is in how far these
unsatisfactory features in her evidence are affected by her c¢on-
duct after the intercourse. saccording to ner story she met
5hikoshi within a few hundred yord. of the scene .of the all-
eged crive and made a complaingt to him, Sha-waa tuen cryidg
and in a distressed state and she requected him to accompany
her, They proceeded in the direction of the place where her
sister 1lived and on the vay they passed the Campbells' placéu
of regidence where sgheentered and made a reportﬂto i & Lrs;
Campbell. &She was still distressed. Thereaftcr she made &
report to her sister who exauined her and found semen on her
thighs. ©Ohe is supported in this evidence by these witne;;es.

Strong reliusnce has been placed upon the report to the
Ceupbelle and Counsel for the appellant was at a loas to give
any accepteble explanation vhich could minimise the effect of
her havin; made thie report. .hile it is undoubtedly a strong
feature against the appellant it is by no meuns decisive., It
appears to me to strike the appellant rather on the question
whether or not he had intusrcourse with her ithan whether or not
such intercourse amouated to rape. 1If, for reascns which are
pet out hereafier, the complainant had determ}ned to extricate

herself from the predicament in which she found herself by

having had intercourse with the appellant volunfrily the fact
that. / .
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that she made the report to the Campbells iosea much of its
force. Juch a report would obviously add very considernably
to the weizht of he story ¢f rape in trzt it vags nrde ko
persons who knew that she had left accompanied by the appell~
ent chortly before the comuission of the alieged assault. In
any event, she had to pyass the house of the Sampbells' on tne
wiy to her sister's placesof residence which-was in very.close
proximity thereto. It may be assumed that she was distressed
and that her distregs was genuihe but it may also be argued
that if her distress had been extreme, as might have been ex-
pected in the case of rape, she would have gone dirsc* to her
sister to unburden herself of her salamitous experience.

I now ccme to the questicn vhether the complainant
m:y have had a motive for pakinyg a false accusaﬁlon 8. alast the
appellent. It is a matter of common knowledge that fear of
digcovery of the commission of the sexual act, e;enﬂif voluﬁt-
'ury, and of the consequences of the act itgelf, ctire in a
woman & natuaral imstinct of self-preservation and a very
strong temptation tp exculpate herself. The incentive to co£~
vert voluntary inte¢rcourse into rape is obviocuasly very strong
and nay even be irresistable. The act of intercourse will in
all probability have czused the complainant considerable painr

and this fact coupled with a guilty conscience may have led

haw /|
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led her to a full fealisation of the seriousness of her

conduct and of the dangers attendant upon an act to which she'
may thoughtlessly a:..d upon impulse, have became alparty.
A very powerful wotive for blaming the appellant thus
existed aud she may have been prompted to do so by fear of ,
(a) pregnuncy with the possibliity of the birth 6; a half-cagte
child of vhich possiblity she may have been warned, or which |
+8y have been brought home to her mo?e forecibly, b& his insistence
that she should urinate ;
(b) a continuation of this relationship «ith the appellant if
she were to take gervice with him,
(c) discovery of tie fact that she hady had intercourse with &
buropetn which she knew vas & crimin.l offence ;
(a) Uiscovery of ner condition by her sister and/or her mothe;
either of whom might have examined her.
In addition it is most improbable that the appellant would
have raped the compleinant in the circumstences. 1% was a morql
certaiaty that, if raped, she would have laid a charge against him
and it wust have been present to his mind that the Campbells were
gti.re of his association with the complasbant and of their depart-
ure in each other's cowpany very shortly before the comuission of
the crime. The place chosen for tne wttack vwes sitvated at a vgry

short distance from the plgce wvhere they had last been seen to-.

gether and lay in the direction in which they had baen sBeen to
vroceed / . i .
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prooeed,

There is the further fact that the appe;lant wag on the
yvay hone %o his wife whd wag expecting him and to whom he had
been perried only aboul a month préviouély. whatever risks he
nizsht have considered r;asoaﬁble4if the complaina..t had con+
sented, it is inconcelvable that he would have courted almost
certain disaster Tty lwpoeing his will upon her. It may be said,
however, that he - .y have been overcome by an irrésistable im-
prdrie and ov rpoveriug passion vhich made hin insensible to reas:
on and thet in this irrationsl condition he cormitted the exive,
The answ.r is thit the conduect of bctﬁ the appellant &hd thé
compleinunt nezatives any such conclusion.

1f the views expressed above are correct it follows ﬂhat
the evidence of'the chmpiainant that she was raped cannot b; sus-
t..ined and the orly question whi h remaing ie whether the appell.
ent eviould be aequitted altogether or whether he should be found
~uilty of having had intercourse with a native female.

Tr.e Court a quo analysed the evidence of an alibi very
fully and rejected it in toto, holding that, altﬁough the p&ssibi

-Jity misht exist that tue aypeadllunt was at Craig's boarding
house at sote tiwe that evening, he wus not therée at the time at

which, according to the complainant, he had intercourse with her.

vwhile fully appreciating the force of this. reasoning I am

never / -



20,

revecstheless of the opinlon that the acceutablility of this find.
tns de;e. 0z almost entirely upon the accuriey «f the recollect-
icnps ¢f the witnesies both for the Croun and fdr the defencge
iz regnre to the tiie ~hen the verlous lacicents cre alleged
tc Love cecurred. It in notorious that even tie .ost honest &
an¢ cengelenticun vitnesiee frequently s~ive very ponitive asti-
r=tes of ti-e thich rre found to be at c¢uiplete barionce with
agtul f.ct 2.4 eltlcuvsch the poi.te of tine vere tectified to
Ty the witaésaes ith every eprecrunce of recigicn and self-
acendrerce the ;rokelility ro zdrps thet ot Lest they could bnly
uave bien ooproxirationz. 1t "0uld'be uncofe to rely with
confiderce u#on the infrlliztility of thedr recellectluns es=
peciclly ~hen the i=t.rvel between the dete of gho alleged
iastereon-ree wid the dote of treir testiuony in Court is
verne in wind. 4n errer in placinr an cocurre. ¢c¢ even a
quartcr-cf-an-hour curlier or léter nmy throu the resnective
cc: tentlong for the CUrewvm o:d for the ap;ell ny éoupletely -mt
of re r =a1 oy euch dilcrepency r.ay well bt .xde nore ser—
ious by r.usea ¢f the ¢ _touce between the pol..s referred to
in the cvidence.

hile on the onc .4 it be posoibl’ for the wppelliant %
to have reoched Croig's bourding heuse wore or leéss at tre time

stated by his witnespes, it is equelly possible that he may M
have /7 -
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have proceeded straipht to Craiz's boardingfhoune and to the
crrived there within the tirce limits set by‘;uom. The same
remrTas frply to the com:lainunt's departure fr;m%end return
1o the Cirmpbells' housze.
According to the s2lun tiu distunce frmu‘the corner of

Perk oud afrikaner strectsy, if tue nearec:t route along the =
streets were folloved, is approxicately 2,100 ysrds and the
tire in <hich this digtence onn be covéred LBy iie vithin &uch
1dde 1imito that the contentions both for the Crovn and for the
eppellant ..oy reedily be fitted into the picture. The fact of
the ratter is tbet the gpneed ot vhich the anrel;ant and th;
cowlaient proceeded is, «t best, mere guese-sork and the tirve
foeter Jbould met te resorded as affordi = idecd material for
the colution of the probtlen.

1 an satisfied that at co.e time that evening and within
the tire limits testified to by the appellant cud ﬁis witnesset
ke wves ot Cruig's boarding house but this evidgmco dves not
exclude the possitility that he may have pone there afier
intercourse had taken place. Cn the other hand the Crown has
friled to sctisfy me positively that he wes not there at the

tire vhen he ic rlleged to have had intercourse rith the qom-

plainaﬂto

If therefcre the tine factor were the pole teot of his

i
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guilt or innocence the appelldnt would, in my opinion, be
entitled to his zcquittal but tkere are other circumstauceé
which must be counsidered before such a conclusion cun be
reached aud the existarnce of additional facts throwing 1igﬁt
upon the point rust be probed.
- It must be acce;ted that some person had interoourse

with the complainant more or less at tre time stated by he&
and the enquiry secems to be narrowed dowm &oc & cholice between
the wppellant and shikoshi es they were the only persons whp
are known to have been in her company more or léss at that time.

fhe first point which arises in this conrnection is the reason
why the ccmpleinant should have decamped if the appellant's.
evidernice of her desertion is true. There 1s the admitted fact
that she wus out of ewployment and it seeaus hi~hly improbable
that, after ate had been engaged ty the &ppellant,,she would
h:eve left him without good cause. Her expleanation, that it was
the couduct cf the ajrell.nt vhich e used her to leave him,
prima facie rests upon reasonable and firu grouads and does hot
loee its cogency even 1if she had consented to the intercourse

because tiple ground for her deperture otill exisgted.

Against this ve have the possibility that Shikoshi ray
fortuitously have pacsed Cralg's establishment while;he vas
wriiting for the appellant , that he may have induced her to
accornpany him and th: t on the w:v they Lty heve entered the
sports ground a.d have hud interccurse. Such a possibility is
very rerote and does not merit more than passing notige because
apart from its inherent itprobability, it fu:nishes no explan-

ation for her determinction not to take ewployment which had
been accepted. It 1s equally improbadle that her decision was
prompted Ly en agrevreat toe accormp.ny Shikoshi &rnd have inter-

course with him,

There is nothing in the evidence to suggest that there

had been previous undue familiarity between her anﬁtirikoshi
ey bt .o :

7
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end it is almost incredible that intercourse would have

been decided upon at Craig's bourdinyg house. If he had persuga

her to¢ leave with the object of having intercourse they

would have proceeded leisurely to enable him to adopt meusures
in oerder to prepare her and to make her more suscentible to his
overtures. In order to dring such a possitility even very
approxipately within the tizme limite of the evidence of the
Compbells it would postnlate ant immediate de¢icion to depert,

very f.st wilking, and hurried intercourse.

It further involves the proposition that ofter inter-
coursc Bhe and Shikoshi had on the spur of the woment conspir-
ed to implicate the .ppellant in order to divert suspicion rrop
kim and to account for bter condition aud the desertion. Such
a theory presuppoges a degree of ingenuity and-intelligence

not lisktly to be assumed in natives of that tjpe.

The Court a quo was impressed with Shikoshi notwithstands
-1mg the fact that he showed signs of considerabli discomfort
ard e¢xbarragsment in the witness-box. His additions to the
terms of the complaint to him and his introduction of the use
of a revolver are points of criticism but in spite thLereof the
Court belor acce ted his evidence and the finding on this as-~
pect cannot be disturbed. The conduct of Shikoshi in accompan)
-ing her to the Campbells' house and to her sister and his
iregence there vhile tre ruports were beins rade clearly Jusuﬁ

the infereunce thut he was not the jerson res;ousible,

I have not l:ret sisht of the fact thut no stains wese
found on the appell:nt's clothing but if the cow§luinant had
co-operated with him and care nad been exerci.ed, tue soiling
of his clothing could have been avoided, Tue fact thut the
doctor failed to find signs of his huving had intercourse is
not of very much significance.

':.hile / » e @
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“hile the facl that the appeilent was on his wvay homd
may have deterred him from raping the complainant, the point
has not the same force when the questivn of intercourse by
consent is under consideration. It ie & matter which gives
cengideratle food feor thought but it is outweighbd by the

other circumstances reférred to above.

Tre argucent that < very strvng‘motive existed for ad:-
using the appellant 6f having raped her virtually disappeans if
thie int.res.rse hud te<n voluntary. A falge eccusatlon was
fracsht with very considersble risk as it rnust have been
obvious to her that .e bhad witnesses at Crai's boarding house
who could surmarily have aicposed of her stcry by proviug thet
&t tre tice he was supposed to have intercourae1with her he
wus in fmmh their company. He was a stranger to her and his
reputation fn the villua e .ay have teen such as to make a charge
of this nature fantastic., She was out of employment and he

had been of service to her in engaging her.

1t ray be added that it is curious that he did not
rention to his wife that he had employed a girl and that she

hed run away.

I have coue to the conclusion that the appedlant should
be found r~uilty of i._tercourse with a native female, & ccom-

petent verdict on a charge of rape.

The conviction / . .+ &
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The conviction of rape and the sentenced imposed
in: the Court: below are set aside and in substitittion there—
of the appellant is found guilty of a contravention of
Act 23 of 1957 and the sentence is imprisonment with com—

pulsory labour for four months.

( De Beer, J.A. Reynolds Et Price, A.JJ.A. Concurred )e

e e



10

20

30

4

99. JUDGMENT ,

ON RESUMING AT 11 A,M. ON 10,8,1957,

JUDGMENT.

CANEY, J.: We are agreed on our verdict in this case,

In the first place the onus is,?of course, on the

Crown to prove the commission of the crime and that the
accused is the guilty party. It is for the Crown to
prove beyond a reasonable doubt that the accused had
sexual Intercourse with the complainant and that this
was without her comsent. If there he reasonable doubt

of elther of these elements, the charge of rape is nat

established, However, the doubt must be a reasonable
doubt not a fantastic one, not such = one as a weak :
person, unprepared to face fats, might conjure up for

himself. In addition, being a cse involving 2 sexual

offence, we have approached it in the full realisatiop
of the need to exercise extreme care, of the need to

serutinise the evidence carefully and be assued in our
minds that the complainant is not making a false charg

We appreciate the risks that are inherent in a case of

this nature, and we have warned ourselves against falil-
ing into any error, so far as it is humanly possible,
If we conclude that the complainant had a sexual ex- |
perience on the occasion in question, we must guard

ourselves, and have guarded ourselves, against being

misled by her falsely chargling the accused from some
uvlterior motive - to shield herself or someone else, to
gain reward for herself or to obtain nctorlety, or |
whatever 1t may be. Again, we must not be deterred

from a realistic approach to the question by allowing
ourselves to imagine a wicked motive on the part of the

complainant,
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There are three questions to be congldered. The
first is: did some man have intercourse with the com-

pla&nant on the evenlng of the 17th April? The seconhd

question is, if the answer to that is in the affirma
tive, was it the accused? Thirdly, if the answer to

that is in the affirmative, was this without her congent?

Has that been established by the Crown.

&1

As to the first question, we are satisfied that
the answer is in the affirmative. Her evidence 1is or
her having had lntercourse on the evening 1n question in
the tin shanty, as it has been termed, in the sports
field, and her evidence is corroborated on this parti-
cular point by the evidence of the doctor who found
fresh tear in her hymen., In addition to that there Were
stains on her vest which she was using as a petticoaﬁ.
She says, and her sister says, they were fresh stains,
damp. The doctor saw these marks; they were sufficient
to induce him to send the garment to the pathologist.
The pathologist!s report indicates that he observed some
areas of discolouration on the garment. He ringed
around one only and cut off a plece for examination,
and that piece gave a positive result on examination,
but he added: "This sain appeared an old stain" when
he reported a positive result for spermatozoa, It 1gs
the positive evidence of conplalnant and of her sister
that the stains were f'resh that evening, and the doctbr
was sufficiently concerned about them to feel they
merited examination. The pathologiét is not positive
that the one stain he examined was an old stain, and he
has not been called to give evidence to substantiate

how old he supposed it to be. We are of the opinion
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that there were fresh stains on this garment that

night, and these, along with the doctor's evidence of
a fresh tear in her hymen, corroborate her in her |
evidence that some man had had intercourse with her
that evening, In additlon, Detective Sergeant Bester,
on visiting the scene that same evening, found molst
places which could very well be the result of spit,

and the complainant says that she had spat during theé
course of the incident in question, out of disgust. |
The fact that these moist places were found that very
same evening goes to support her that an incident of

this nature had occurred that evening. It 1s submitted,

halfheartedly, on her behalf that when the detective
sergeant saw the most spots she seized this Opportunity
to use them in support of her case, but she would need
to be a very quick-witted young woman to seize on sugh
an opportunity.

In addition, there is the fact of her weeping
and almost hysterical condition, as Mr, Campbell de-
scribed it, when she arrived at the Campbells!'! house.

The boy, Shikoshi, Mrs. Campbéll, Mr, Campbeli'and c om-

plainant's sister also spoke of her upset condition
that evening. If this was feigned to build up a caseé

founded on an earlier tear that day in her hymen, or

on a previous day, it was amazingly conceived and car

ried out, without any apparént cause, for there is nag

reason to suppose, as Mr, Talbot suggested, that her |
mother was liekly to be examining her in the near future,
She was awzy from home and now living and working in

town, and it does not seem likely that there was any

real possibility of her being called upon to explaln



10

20

102, JUDGMENT .,

her condition to anyone. Indeed, part of his case was
that it would be surprising if a glrl of her age and
circumstances was stilll a vergin., So, on the first;
questidn, we are satisfied that the answer is in the

affirmative. Some man d1d have intercourse with the

complainant on the evening of the 17th April in the [tin

shanty on the sports field.

Tﬁen I come £o the second question: was it the
accused? Now, it Is common cause that the acecused en-
gaged the services of the complainant at the Campbell

premises late that afternoon, and the evidence of Mrn.

and Mrs. Campbell is that the accused and the complapn-

ant left their premises between 6 p.m. and 6.10 p.m,

and that she, the complainant, returned to thelr pre

mises between 6.45 p.m. and 7 p.m. The accused says
that he left with her from the Cambbells' place aboub
6.10 to 6.15 p.m.

Now, before coming t% consider the evidence for
the Crown in relation to what happened, I propose to
consider and discuss the defence case, becausé if the
defence case is sound, if 1t appears to be genulne and
holds together, then the accused could not be guilty.
The defence case is that at any such time at which tﬁis
offence could have been committed, éfter the girll lert

the Campbells and before she arrived back there, he

(9]

was at Craig's Boarding House and therefore could nof

ur

hav been the man. He says that he left the Campbell:
as I have indicated, at about 6.10 p.m. or 6.15 p.m.,
and that he was on his way home, taking the girl with
the object of her being employed by his wife; he pasg-

ed Craig's Boarding House where he had at one time been
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a lodger, saw light in the window, and decided on a

sudden to make =2 call at this place with a view to in-

guirding of Mrs. Mafitz, who was in a pregnant condiﬁion.
He decided to inguire about her .condition bgcause, ﬁe

said, he and his wife had an interest in her, and hé
salid he entered Craié’s Boarding House, of which Mrs,
Maritz was the proprietress, some time well before
6.20 p.m. because he recollected the radio time signal
at 6.30 p.m.: 50 he left the Campbells, called in at

Craig's Boarding House and did not, according to him, go

to the sports field, and from Craig!'s Boarding Housq
went home, where he arrived at aboué 7.15 p.m,, finding
his wife and his landlady and his supper waiting for

him. 4And he says that when he went into Craipg's Boird-
ing House he left the complalnant outside and ﬁold her
to walt for him and when he came out she had-gone; he
looked around for her but was unable to find her, It
is suggested by the defence that she very likely, while
he was inside, met some male acquaintance with whom khe

had gone off, and had had intercourse. That, of course,

1s not for the defence to establish, but it is a
suggestion, It mey tend o support the defence case:
here was the opportunity for her to have had inter-

course with someone else., The accuzsed had left her |

[
0

outside Craig's Boardlng House, she was not there wh
he'cam? out and he does not Imow what became of her,
Anyway; he says he did not, indeed coult not have had
intercourse with her because of the time factor in the

case.

Now, it seems that leaving the Campbells, it would

take something less than fifteen minutes walk to reach
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the shanty on the sports field - something between Jén

and fifteen minutes, but perhaps nearer fifteen minutes

sihilarly to leave the shanty and get back to Campbélls
would take s similar period of time. It also seems

that to walk from the shanty to Craig's Boarding House
would take about ten minutes. WNow, in the first place,
there are important points of criticism of the accused!'s
evidence in relation to this matter of his calling af

Craig's Boarding House. He said that he entered the

grounds and went through to Miss Nel's room, the sister
of Mrs, Maritz, a young woman whom he had known in the

past, and that he remained there with others in her
room, I shall discuss later in greater detail who were
present and the circumstances, Before leaving he had
ftea, which Miss Nel made, and he arrived home at

7.15 p.m.

The first point of criticism of this evidence is

that 1t seems highly improbable that a man who had b?en
married only a month, as had the accused, should havg
delayed to get home, should have dawdled at Craig's
Boarding House chatting with Miss Nel and Mrs. Maritz,
and drinking tea - he had already had tea &t the Camp-
bells - when his own suppertime was past and his new|y
wed wife was waitling for him., It seems strange condﬁct
indeed.

Then, secondly, he sald that the purpose of hid
visit at Craig'!s Boarding House was to inquire about
Mrs. Maritz! condition because she was pregnant; he and
his wife were interested in her. Yet his wife says Ne

did not tell her anything about Mrs, Maritz' conditian
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when he got home. Indeed, she seemed not to be interest-

ed in her. She had heard rumours about her condition,

but it did not seem fo concern her very much. In a?di—
tion, he did not even tell hils wife he had been To
Craig's Boarding Housej he told her he had been with
friends, And he did not tell his wife he had engaged

a servant girl that very afternoon, who had run away.
They had discussed employing a servant because at the

end of the month they hoped to have a home of their:own.
Here he had engaged a girl and she had run away, and
apparently, from what his wife says, 1t did not seem to

him that he should mention it to his wife, Why? Was

1t because the association with this servant girl had

become a gullty one and he preferrg@ not to discloseihis
association with her? It mdght, of course, be men-
tioned later; the Campbells might mention it, and then

the answer could be given: "She ran away" and 1t was

then a matter of no concern., But if no one mentioneﬁ
1t, he had not admitted any association with her. These
aspects do, in our opinion, amount to a serious seri#s
of points of criticism of his case in thils regard.
Mr, Talbot suggested the real reason for hils

going to Craig's Boarding House and not telling his

wife about it was some lingering past association with
Miss Nel. There is no evidence to suggest that and I
do not know that we should assume these things. If it
were so, 1t would have been easy for the accused to

have said so,

He called certain witnesses for the purpose of
showing he did call at Craig's Boarding House and spent

so much time there that he could not have been the
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guilty party. He called Mrs. Lamprecht. She sharec
a bedroom with Miss Nel at this boarding house. She
said she put through a telephone call that evening I

relation to her younger son who had not come back vet

from camp, and that 1s why she remembered the accuse
calling there that evening. The telephone call was
timed for 6.45 p.m. but did not get through until |
shortly after 7 p.m.; she went into supper at six an
came out at 6.10 p.m.; and as she passed along the
passage she saw the accused in the pantry, talking ¢

Mrs. Maritz at 6,10 p.m. or shortly after 6.10 p.m.

LT

ol

ol

o}

She also speaks of his coming into her bedroom occupled

by her and Miss Nel. In relation to her evidence tAat

she saw him speaking to Mrs. Maritz in the pantry short-

1y after 6,10 p.m., in the first place he himself says

he left Campbells at about £.10 p.m. - he says 6.10

to 6.15 p.m. In the second place, he says he did not

p'm.

enter the pantry or any other room at Craig's Boarding

House than the room occupied by Miss Nel and Mrs.
Lamprecht, so that Mrs. Lamprecht's evidence of havi
seen him in the pantry very shortly after 6.10 p.m.
has no value whatsoever, if there 1s any value in hi
evidence. He does not claim to have been in the pan
I pause to say in this regard, of course Mrs.
Lamprecht is not necessarily a liar. She may have 4§

a man wearing a peak cap such as bus drivers, of whi

ng

s

try.

een

ch

the accused was one, do wear, and she may have assumed

that 1t was the accused. But at the very least she

mistaken. Thaet evidence is of no avail to the defen

was

ce.

Then she goes on to say that the accused came into the

bedroom with Miss Nel and Mr. Rabie, and as I unders

tood,
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the three of them came in together and Joined her in
the bedroom. This was before'her call came throughj
how c¢lose to her call coming through is not clear, | It

does not necessarilily mean that it was close, immediantely
on 7 o'clock, but she did give The impression that it

was not as early as fifteen or twenty minutes beyond
6 otclock, rather much later than that.

In any event, she says these three people cam

W

into her room. The accused - and in thils Miss Nel

corroborates him - says that he entered the room, f;nd-
ing the obhers in the room. He says he entered froﬁ
the back, came along the passage, lnmocked at Miss
Nel's door and entered, and there were Mrs. Lamprecht,
Miss Nel and Mr. Rabie; so there is a point of contro-
diction there,
Then Miss Nel was called., I think I should say
at this point that she did not impress us favourably.
She appeared to be partisan in favour of the accused
and to be seeking to go out of her way to assist him,
She said he arrived in her bedroom at 6,15 p.m. or
6,20 p.m., and she said that he stood in the door apd

later sat on his haunches, Mrs., Lamprecht said he @id

not sit on a chair because his working clothes were
dirty and he sat on the floor. Anyway, Miss Nel sa&s
they chatted and then afterwards Mrs. Maritz came into
the room. She conceded that Mrs, Maritz had come in
just for a moment, said "Hullo" and went away. Thei
accused, on the other hand, said Mrs. Maritz came in,
stayed a whille and chatted to him, This is a further
point of contradiction.

Now, it is the case that later that evening when
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Detective Sergeant Bester came to the accused and tjpld
him why, namely that a native girl had laid a charge
against him and asked if he knew anything about it,| he

said to Detective Sergeant Bester: "Yes, I dild engage

one" - there is a conflict between him and Detective
Sergeant Bester about what he said as to the circum%tan—
ces of her departure ~ but he did tell Detective
Sergeant RBester that he had been to Craig's Boarding
House, He says he told Detectvive Sergeant Bester that
he went to Crailg's Boarding House and when he arrived
there the complainant ran away and that was the lasf he
had seen of her. I will discuss that aspect labter,
but the point at the moment for consideration is thils:
that he did not say to Detective Sergeant Bester: "Dh,
this is nonsense, I left with this girl from Campbeills
and went to Craig's Boarding House, I left Campbellp at

6.10 p.m., and was at Craig's Boarding House before

6.30 p.m.," The story he was telling Detective Sergegant

Bester was not one to Indicate that the charge was tun-
founded, that there had been no opportunity for anything
untoward or the commission of any such ¢rime; only was
it 2n admission that he had been in the company of b
native giri but she had run away and he had seen nol
more of her. The comment is that he did not say th%n
and there to Detective Sergeant Bester what he has told
us, namely that, according to him, 1t was not possi#le
for this crime $o have been committed by him, It i% not
unlikely that he did call at Craig's anrding House,

but the evidence, as I have indicated, does not holé

together, does not satisfy us that he went direct f%om
1
Campbells to Craig's Boarding House, and that he wak
|
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there for the length of time that he would have us be-

lieve. Not only has he not satisfied us, but that fis

not a reasonable possibility on the evidence aéxput

forward. He has not produced such evidence as would

merif the concluszlon that there may perhaps be something

in this. On the contrary, the evidence breaks downl

80 that it does not leave us in a state of mind - a

doubtful state of mind - that perhaps there is something

in this and that he should have the benefit of it.

" On

the contrary it leaves us satisfied that this,what has

been termed an alibi, is unfounded. We conclude that

he was not at Craig's Boarding House in the circumstan-

ces and for the length of time that he says. If he

o there, as seems quite possible, it was very much
g P

closer to 7 otclock, probably at about the same time

that the complainant was arriving back at the Campb

house, and there was consequently sufficient time for

him first, before going to Craig's Boarding House, {

have committed the crime. Whether he went to Craig

Boarding House for the purpose of creating an alibil

a question which crosses onels mind, It may be; one

cannot answer that until one has considered the evig

for the Crown. On that aspect of the case, consequsé

we are satisfied that 1t was possible for the accused

to be the gulilty party.

Ndw I come to examine the evidence for the Crg

Firstly I should state our impression of the complal

did

11's

1]

is

lence

ntly,

DWTt.

1=

ant. She appeared to us to be a simnle, country giyl,

not a brazen hussy. She gave her evidence in a straight-

forward manner, she was not confused, she did not appear

to be hedging. She was subjected to a searching
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cross-edamination and we also examined her with the ?
object of testing, as far as we could, the truth of ,
her story, and we came to the conclusion that she wab
speaking the truth. Mr, Talbot criticised her evide~
dence in a number of respects; he drew attention to p
number of small points of criticism and he suggested
their cumulative effect showed her to be completely un-
reliable, But what were these points of criticism?

In the first case he said that if her story was true

of how the accus&d took her to the shanty, she had
opportunity to 'run away at the time she said he went to
urinate; and also opportunity fto injure him; she could
shouted and screamed to attract attention; why did she
not do these things? At the end when he told her to
urinate and she first demurred and then went off to do
so, she returned to pick up her suitcase; whey return
to pick up her suitcase when she could run away and
leave it, asked Mr. Talbot. We do not these are valﬁd
points of ecriticism, bearing in mind the circumstanc?s.
Here we have a young woman, no more than a young, |

simple girl from the country. If her evidence was

truthful, she was there with a fullgrovmn man, her em
ployer, newly engaged by him, a European in a lonely
spot, at night. She was at his mercy - she, an inferior,
at the mercy of a master, a person commanding and in
authority, and, according to her, he threatened to shoot
her. He may not have meant to do so but it was sufffi-

cient to overawe her, He grasps her wrists, forces her

over backwards on to the coat he had shed, What could

3

she do, if one puts oneself as far as possible in he

position? If she fought back or screamed, what help
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could she get? She was held firmly in his grasp and
he was a European, her employer and 2 person in

authority. She said: "I was afraid to strike a Euro-

pean". That has the ring of truth, Buﬁ, said Mr.
Talbot, she said there was a mark on her wrist where¢ he
had gripped it, but the doctor did not see 1t; how was
that if she was speaking the truth? Again, one mus%
look at the matter subjectively; To her that was a
sore spot, to the doctor nothing to observe. Mr,
Talbot asks: Why not point 1t out to him? DBut it was

not an open wound. What was there to point out? But

to her it was sore., Moreover, hours had elapsed be=s
tween the incident and her going to the doctor. Theén
agalin, the doctor did not see semen on her thigh; she
said she felt it. From the sports ground she had wilked
to the Campbells, from there to her sister, from there
to the police, she had bheen taken by the police in the
van to the sports field, she had walked across the
field, then back in the van to the police station aid
she saw the doctor at about 11 otclock, There seemsd to
us every opportunity for the semen, this stlcky mesq
which she sald was on her thigh, to have rubbed off jand
been absorbed in sweat, or dried. It does not neceg-
sarily follow, it seems to us, there should have been
something there to be apparent to the doctor,

The other point of criticism Mr., Talbot ralsed

was in relation to the nature of the floor. Detect%ve
Sergeant Bester said it was 2 hard floor and she at one
point in her evidence was asked whether 1t was a beaten
floor or not, and she sald 1t was not and gave the '

impression it was a soft floor, but I do not think it
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follows from that she meant & soft, sandy floor, She
said she saw her footmarks. She may have thought she
saw them. Detective Sergeant Bester did not see any
footmarks., At night, looking with a torch, one may
think one sees marks whilch appear like footmarks. She
gave the impression that either sand or mud - a

lifttle only - got on her clothes. She showed how she
flicked it off near her shoulder. The shanty is under
a roof but one side is open and she sald it had been
raining heavlly that late afternoon and evening - the
rain had beaten in to some extent. Detective Sergeant
Bester agreed that on the open side of the bullding
the rain had entered to some extent. It may have been
possible that a little mud or something got on her
clothes, or that she thought 1t was there, It is not
possible to brand her a liar because of that. She
flicked, in the course of her evidence, in such a
fashion as one would expect a person to do who had been

prone; one would probably brush one's clothing whether

or not one knew that any sand or dust had got on. One
would do it as a precaution in the normal way, with the
object of ridding oneself of it.

Then she was much criticised for her description
and demonstration of how the accused shed his coat -
the dust coat. She indicated that, holding her wrist
with one hand, he slipped his other arm out of the
sleeve and then, holding her wrist with his other hand,
he slipped his other arm out of the sleeve. We thought
her demonstration was a realistic one. Mr. Talbot
thought 1t was fantasbtic. It appeared to us to be Just

how one would shed a garment if one's one hand was
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engaged in holding something. In relation to this, we

evidence or demonstration, nor any reason to suppose
from these that she is not truthful and reliable, .And
it occurs to us, if she were concocting a cese, 1t
would have been a perfectly simple matter for her to
have saild, when the accused returned from urinating,
as she said he was doing before committing this crime,
that he came with his coat off, that he had removed 1%t/
or when he entered the shanty he removed it before
approaching her. It would have been, if she was an un+
truthful witness and concocting a story, a very easy
story to have told. But she told this other story whidh
Mr, Talbot criticises but which to us appears not to
merit his criticism. '
Those, I think, are the main points of criticism
raised by Mr. Talbot, and I think I have indicated that
we did not find them valid points of criticism but un-
founded. We find that the fact of her return to the
Campbells! house is an important and valuable pilece of
corroboration of her evidence. Why should she return
to the Campbells! house 1f it were not that the man
with whom the Campbells had put her in touch was the
man who had committed the crime on her that night? -
unless we must conjure up a deep laid plan by this
simple girl from the country to pin this on the accused
for no real reason which appears. This is not a case
of a man and woman being caught in the act and the
woman having to pretend to a rape in order to save her
honour, This does not come within the many types of

cases 1n which one can readlly suppose that a woman
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might, in her own interests, tell a false story. Here
this girl guite spontaneously goes back to the Camp-

bells! at whose premises she had come in contact with

the accused, It 1s a very strong plece of evidence that=

he was the man who had done this to her, She was not
obliged to make a report to anybody. If she had an
affair with a lover, what had 1t to do with the Camp- |
bells? She had not to report to her sister who never
examined her before; she was away from her mother; why
go to the Campbells if not for the reason that this wab
the man?

The defence Adid suggest the possibllity of some
other man, some lover, perhaps Sikoshi, who was em-
ployed in the same place in which the complainant and
her sister had formerly been employed, the place which
they had left but a few days before, She met this man
after she had left the sports field and made to him
what is usually termed a complaint, Is it perhaps the
truth that she had a love affair with him that evening
and they concocted this story to pin it on to the
accused? Why should they? There was no obligation
upon either of them to account to anybody, they had
not been caught in the act, and, of more impgrtance
perhaps, when 1t was put to this witness Sikoshi, had
he had a love affair with this girl, he was patently

honest when he denied 1t, He had shown signs of

nervousness in the witness box in the earlier part of
his evidence, for what reason one does not know, but
he settled down and gave his evidence straightforwardll.

When this was put to him, I observed him, and the

learned assessors also did so, I made a'point of
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the Campbells. He made mention of a revolver, wherel

as there is no suggestion that the accused had a rev#l-

ver or that the complainant saw any revo;ver. It ma%
well be 2 perfectly simple thing for a nafive, indeed
for any witness, to assume, when a European threatens
to shoot, as he may well have been told by the com-
plainant, that this involves a revolver. We do not
think that the differences between her evidence and
his evlidence as to the terms of the complaint in any

way detract from its value or the value of the Crown

evidence.

Mr, Talbot emphasised that the accused!s cloth-
ing was unstalned, showed no marks suggesting a crime{
on his part. It was handed to the detective sergeant|
that same evening and there appeared to be no reason !
to send 1t to the pathologist. Here, if the com-~ .
plainant's story was true, was a married man having aA
affair with a girl on his way home. It 1s a certaintﬂ

that a married man in those circumstances would take '

every possible step to ensure that on arrival home his

clothing would be free of stains or marks whlch would

arouse the suspicions of his wife. The fact that the
accused'!s clothing was free of stains does mot, in all
the circumstances of the case and in the light of the

complainantt!s evidence and other features to which I

have referred, have that value for which Mr. Talbot co?—

tended.

There 1s one other aspect to which I must go

back. I mentioned earlier that there was a difference

between the evidence of Detective Sergeant Bester and

that of the accused as to what the accused told the

i
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detective about the departure of the girl that evenin%.
The accused says he told Detective Sergeant Bester

the same as he told us, that whenvhe came out of Cra‘l's
Boarding House the girl was not to be found, and of
course, if that were the truth, it would lay open the
implication that she had very likely, or at aﬁy rate

very possibly, met some male acquaintance and gone off

with him, and hence a sexual affalr between them., Buf
that is not what Detective Sergeant Bester says the |
éccused told him that night. Detective Sergeant Bestgr
says the accused told him that the girl ran away whenJ

they arrived at Craig's Boarding House, He was i
accounting for the cessation of any association betweén
him and the girl. He had engaged the girl in the af-
ternoon, and he was bringing hér home; he called at

Craig's Boarding House and when he arrived there she

ran away. That is quite a2 different story from what he

is telling now. We accept Detective Sergeant Bester's
evidence., This is not a case of the sergeant being miF—
taken as to what the accused had said, His recollec-
tion of 1t is in accordance with the explanation
likely to be glven by the accused at the time, He was
not at that time setting up an alibi, he was merely
accounting for the departure of the girl, the cessa-
tion of his association. Today he is more concerned
with two things: the one, to establish the alibi, and
the other, to show that there was opportunity for the

girl to have had a sexual affair with somebody else.

If we accept Detectlve Sergeant Bestert's evidence, as
we do, then the accused is untruthful, he has changed |

his story. That means that he is a liar, ‘
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We were not impressed with the accused as a witbt-
ness. He hedged about times and hils evidence 1in re-
lation to Cralg's Boarding House was not true, other
than that he in all probability did call there after
the commission of this crime, and, we infer, with the
purpose of creating an alibl, to support which it may
have occurred to him to call ostensibly to inquire
about Mrs, Maritz. The fact is that we accept the
Crown evidence and we find consequently that the answer

to the second question 1s also in the affirmative. It

was the accused who had sexual intercourse with the com-
plainant on the evening of the 17th April, '

I come now to the third question: has the Crown
established that the intercourse was without the con-.
sent of the complainant? I have already indilcated the
position the complainant was in; she was not in a
position effectively to oppose the accused by force,
she could do no more than express objection; she was
dominated by a superior, how could she strike a European?
How could she effectively oppose him when he pressed
his will upon her? She could only submit. He had no
reason to suppose that she was a consenting party. We
accept her evlidence that he did say he would shoot her
i1f she cired out or shouted, and that was sufficient
to influence a girl such as she 1s, whether or not he
really meant it, for she was not to lmow he did not,

She was a young girl in the company of this man,much

her senior, a man who was in a position of master and,
furthermore, a European. We come to the conclusion }
that the Crown has established the answer to this éuej—

tion in the affirmative. The accused did have inter-v

|
|
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gourse with her without her consent, and the conse-
quence 1s we find the accused guilty of the crime of

rape, as charged.

MR, TALBROT hav%ng addressed the Court in mitigation

of sentence -
SENTENCE,

CANEY, J.: The responsibility for the sentence is

mine alone, The Court has found you guilty of rape.
10 That, in the eyes of the law, is a very seridus crime,
In the circumstances of the present case there is tili
greater seriosuness attaching to it because you were In
the ﬁosition of a master towards this girl, and in T
addition you, a European, committed this upon a native
girl, As you know and as we all know, in this country
intercourse between white and non-white is anathema, }
Parliament for that alone has providéd heavy sentenceJ
On the other hand, you are a young man., I take that |
into account in your favour and in this I agree with your
20 counsel that this was not a planned affair. You were!
valking along at night with this girl, here was this |
ground and the desire overtook you and you yielded to-
it on impulse. In addition there has been no lasting
damage to the girl. In The circumstances of her way $f
1ife she will not suffer materially, either physicall‘
or mentally. I have to send you to prison. Parliamelt
has also laid it down that I am obliged to impose
corporal punishment, whether I wilsh to do so or not. ;
The sentence is one of 5 {five) years! imprisonl

30 ment with cornpulsory labour and a wbipping of 4{four)

strokes with the cane,




