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IN THE SUPREME COURT OF SOUTH AFRICA —
| ( APPELLATE DIVISION)

In the matter between: ' -

1. PIETER STEGMANN DE VILLIERS
‘2, WILLIAM STEGMANN DE VILLIERS e+ Appellants

and

1. JOHANNES +HENDRLIK BARNARD
2., JAMES @PETER COETZEE
3. ALEXANDER COETZEE +++ HRespondents

Coram: Fagan, C.J., De Beer, Beyers, JJ.A., Reynolds et Hall,
AJT. A,
HEARD: March 10-14, 19-21, 1958. DELIVERED: Lz/ﬁ/f3

JUDGMENT

REYNOLDS, A.J.A. ==

In this judgment %;econsidered the rights of the
owners of the property known as "Klein Aar" to use the water
of the Selt River. .Klein Aar is not riparian to that river,
butlused its water before 1906 in some measure but afterwards,
after the gpassing of Act 8 of 1912, increased that user

considerably. The Appellants contend that the owners of

"Klein Aar" are restricted to using the amount of water used

by that property. before, and up toy the passing of the Irrigatior

Act 32 of 1906, or at the latest before the Act 8 of 1912,

This contention will be referred to as “"the limited user",
The owners of "Klein Aar" (now 2nd and 3rd Respondents in
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this appeal) maintain that they can use water not only
for the "limited user" but all water they reasonably require
for all itrrigable land on "Klein Aar". This contention will
be referred to as "extensive user". In the first pRgtion of

this judgment the Act of 1906 is referred to as "the Act".

To ascertain which of these contentions is correct,

the enquiry falls into two distinet parts. The first is to

enquire what rights "Klein Aar" enjoyed under the Act of 1906,

This i8 really a most important gquestion in view of the wording

or HeT8ar /2,
V -
of Section 24, in sugparagraph (e¢) whiech reads :

Section 24 "Nothing in this chapter shall be

" construed as ~ (c¢) preventing any person who,

" prior to the commencement of this Act, has used
" and was entitled to use the water of any stream
" for irrigating non-riparian land, from con-

" $inuing so to use the water".

If it is found that under the Act of 1906, the owners of

"Klein Aar" were entitled to the "extensive use" of the water,
then there must be considered whether this right was in any
way modified, or done away with, by any provisions or Regu-

lations relating to the Aet of 1912. It is this first por-

tion of the enquiry that is most important for subsection ()

of Seection 24 simply says that the right continues if the Lerson

enggfed it before the rassing of the Act of 1012 as of right,

/Dealing ... 3



3.
Dealing with the first question, it is clear that

prior to the passing of the Act of 1906, thc water of a river

like the Salt River did not belong to the public but was
water which belonged to the owner of the land over which it
passed as long as it was passing over his land. That is the
simplest example that will be used here. If an owner had a
farm "A" through the middle of which the river flowed and also
a farm "B", contiguous to A, through which the river did not
pass (to take the ﬁ&mle example), he could use the water not only
on "A" but also on "B", and use it to any extent he pleased.
That might be a valugable right since the farm "B" might have
better irrigable land, or land better suited for manufacturing
purposes, or other purposes. In fact he might have bought
the two farms to farm them as one property, or because of the
greater advantage of "B", On either farm he mey have construc-
ted irrigaetion orvother works, and for those works he had the
right to divert the water from the river and use as much as he
pleased. He could use the water wastefully for maximum crops,
or by a bad system of irrigation, or a wasteful manufacture,
and was not restricted to the reasonable use of the water.

In 1906 the Act was passed to put an end to this
unlimited right of the private owner. It was intended to see

/th&t ve e 4
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that water, even in intermittent streams, should be reason-
ably used, and used to the best advantage of the country.
To do that, the Act restricted; henceforth, th; rights of the
user of the water, and gave the reasonable use of the water
firstly to the riparian owners of the land, and then; in certain
circumstances, to others after that use had been provided for,
But, in so restricting the former rights of the owner; the Act
had to protect them to some extent at least regarding the works
they had‘:gggxgggd prior to 1906, That wéuld apply to works
both on the riparian land A; and on the non;riparian land, B.
That the Act did so in this respect is rightly common cause in
this case, and it did prétect them by limiting the future use
of water for those works ta a beneficial user of the water.
It is equally common cause that; as regards both riparian and
non-riparian land, if Sub;section (a) of Section 8 refers to
both riparian and non-riparian land, the Act expfessly imposed
a limitation on this recognition of previously existing rights,

. be '
and that limitation was not only thgt the water should/bene-
ficially used, but that it must have been used as of right for

works "constructed or in the course of construction" at the

date of'the passing of the Act. This obviously, must have
unequal, indeed inequitable results. Both C and D each have
bought farms like A and B@e@EA@ B Dbecause of the mutual ad-
vantages the farms could

/h-ave e esossven /50



5.

have if farmed, or used together. C may have completed, or
had under construction, but a very short time before the passing
of the Act, irrigation or other works and have used the water,
D may have fully intended to use the water in the non-riparian
farm soon but not have asctually started the construction of his
works, Yet, plainly C came in for protection of the amount that
could be used by his works even in the acceptance of the “F&ten-
tion of "limited usex". D was cut out completely. Indeed,
there might be even more unfair results. D might be the lower
riparian owner and have completed his works some time before
the passing of the Act, while C, the upper owner only completed
his works just before the passing of the act. But owing to the
seasons, freshets may have reached C before the passing of the
Aet, and Hé?ﬁave used the water, while the freshets may not have
reached D and he not used the water in time. Yet ¢ would
receive protection under the Act and D not,for the benefits
given by the Act t0 non~riparian land are contingent on the
water having been used before the magewme of the Act.  But
inequitable ag this would be, it plainly is the case even if
the contention of "restricted user" be cv“”éﬂ'. That is clear
and common cause, and is due to the fact that the Legisla%%QQ in

hadl

altering the laW'gfﬁ to adopt some rule in cutting down the
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previocus: rights: of owners of water, and adopted thig rule,
even though 1t would have inegultable results.

So-much is: clear., But the question remains:
whether, in favouriné the owner of the non-riparian land
who-had constructed or was in the course of constructing
irrigation works' which actually used water, the Act did not
limit its; favour to protecting him in regard only to these:
works, or-really equated his whole non-riparian land to
riparian land as; regards: irrigation, That there:was an-
equation as' regards irrigation of some of his property to
riparian land 1is: clear even 1n the contention of "Jlimited
user', As already polnted out, the Act must have: acted
inequitably in some respects, and the question is: whether
it meant to restrict an owner who may have bought the non-
riparian land contiguous to his: riparlan land for its irri-
gable land to this "limited user®, when he had already shown
he was going to irrigate the non-riparian land. It would
thus: confiscate a valuable right. Indead)if the user was
restricted to the: "limited user" would not this person be put
to great disadvantage if years after the passing of the Act,
he h;d to prove the exact extent of his limited user? This
is' the question to be considered at present.

These were some'of the difficulties to be dealt

/ with P 7
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with by the legislature, when Act 32 of 1906 was passed.

Whatever the difficulties were however, it is only from the

language used in the Act, and from that.alone, that the in-

tention of the:Leglslature: can be: ascertained and it is now

necessary to consider that language. Conslderations of

equity cannot correct the language of the Act, 1if clear.

CoNEINGD

Section 7 of the Act of 1906 cemizaed the rights

of user of a stream like the Salt River to “riparian proprietors"

THE AT

alone but "subject to the exlsting rights: of others® andAthen

went on to enact Section 8 which reads :-

L

"

11

1]

n

"

11}

Nothing in the preceding section shall :
(a) compel any person who, previous to the
passing of this Act, has: constructed or had in
course of construction works for the useful em-
ployment of the water of any intermittent stream,
to allow to flow down past his works water which
he could beneficially use by means of and for the
purposes: of his work, and which he was: entitled so
to use;
(b) prevent any person from doing anything necessary
to prevent the ercsion of landy
(¢) prevent any person who, prior to the commence-
ment of this Act, has used and was: entitled to use
the water of an intermittent stream for irrigating
a non—riparian property, from continuing such use.
And any special regulations drafted hereafter
under the preceding section shall not interfere
with the enjoyment of the exemptions: in this
section mentioned,"

/ It LI 8)
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It is clear from the concluding portion of the
Seoction that the rights conferred in the exemption were
protected to the full and these rights are also fully ﬁro-
tected in the Regulations framed under Section 116 which
had the same effect as if they were enacted in the Act;

Those especially dealing with "intermittent" streams like the
Salt River, provide in such Regulations as 113 for the quantity
to be used by riparian owners to be "subject to the existing
rights of others" and Hegulation 116 reads :-

" In considering whad are 'the existing rights

" of others' the court shall have regard to

" (a) the rights of other owners which are pro-

" tected under Section 8 of the Act.”

But though the concluding portion of Section 8, and
the Regulations, show the anxiety to protect these rights, they
offered no help in ascertaining the extent and ambit of the
rights, and that is the question to be decided.

In my view, Sub-section B(a) refers to, and includes,
both riparian and non-riparian lande. It has been pointed out
that the owner of A, in the example given or in any case, may
before 1906 have established factories or carried on irrigation
on non~riparian property because of the better advaniages of
the non-riparian land. It is obvious that the right to these

activities would not be confiscated by the Act, and Section 8(a)

/ alone 0009.00000008(3)
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alone would make that clear.
If Sub-section (c¢) is the only Sub-sectiog in Section 8
referring to non-riparien land, thén rights to use water for

factories etcs existing bvefore 1906 would be confiscated for

Su-s&cTron (&)
Sub-gsection (c) refers only to irrigation before 1906. = &%

definitely
says quite OZEGPIP that a "person" who has "construated or
had in course of construction" works for the useful employment
of water does not have to allow to flow past his works the
water he could beneficially use for these workse. It does not
say that "a riparian" owner only is entitled to this right.
In Section 7 the words "every riparian owner" are used in giving
rights to use the water of an intermittent stream and nothing @6€
would be easier than to use these words again in Sub-section (a)
if only riparian owners were referred to ~ but the words are
not used. A "person' is given the rights, and then is defined
who that"person" is and he is the one who has constructed or
had in course of construction,.the works described. Every
riparian owner and every non-riparisn owner who has so con-
structed works comes within this definitiom if he had the right
t0 use the water, The word "person" and the definition of

who that person is, was plainly put as it is in Sub-section (a)

s0 that neither lost any rights at least to the "limited user"

of water dealt with in Sub-section (a), It seems, therefore,

/ that seesvesesse/8(D)
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that Bub-section (a) refers to both riparian and non-riparsin:.
land and to that extent must equate them, and this gives
additional force to what is said in considering Section 9 of
the Act and Regulstion 119 that under them the non-riparian
land is given rights even on the "limited user" contenti@n, and
"riparian land" as in the Section and Regulation set out cannot
have its ordinary meaning or else it would completely nullify
the rights given to0 non-riparian land by Sub-section (a) without
even taking into account whether further rights were given by
Sub-section (c)}. But, even if Sub-section (c) only gives
rights under the "limited user" contention, that would and must
mean, that to some extent riparian and non-riparian land are
equated and must affect the meaning given to "riparian lend" in
Sub-gection é and Regulation 119 and to corresponding provisions

in Act 8 of 1912, As both riparian and non-ripasrien land are

dealt with in Subsection 8(a), all are exempted from the pro-

visions of Section T so long as they come within the provisions
of Sub-section (a) and it seems té be acceptéd that "works" in-
clude irrigation works. This would include all works, however

great or small. Even

/imgaticn esevsssvseeld
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irrigétion‘by pumping involves: the construction of irrigation
worksy, both in installing the pump and using the water pumped
by means of pipes and furrows, But it will be: seen that sub-
section (a) and Sub-section (c) diffsr wholly in their contents
and nature on all relevant points. The only features they
have in common are (1) that the water must have been used
before 1906 and (2) that: it was used of right. These' they
had to have in common because, as to (1), it is: water common to
them both that is:dealt with, and, as: to (2), the Act would
certainly not protect the use of water which the owners were
not entitled to use. But they differ in all other respects.,

In making exemptions in favour of a person in regard

to works owned by him, it is both usual and necessary to

define (1) what: @ B the works exempted
and. (2) what is' the limit of the exemption given to
these: works: 1f there isia limit, and that is especlally so
in-regard to any Limitation relating to quantity. In Sub-
section {a) this 1s done regarding both (1) and (2). As to
(1) in defining the works to be exempted they are defined aw
those which the §3§3& Yhas constructed or had in the course
of construction® for employlng water usefully. There could

not be a more clear express limitation. In defining (2) the

/ extent ..., 10



L3
F

10.
extent of any possible Yimitation of the exemption glven

to these works, there isg agailn the express quantitative

- Iimitation that the owner of the works can use the amount

of Y“uzter which he could beneficially use by means of and

for the purposes of his work". So sub-section (a) deals
purely amd solely with matters or rights expressly limited,
and prima facle does not deal with matters or rights not dealt
with‘in forms' of express Iimitation.

But when Sub-section (c¢) 1s: examined, the position
1s completely different in all features save the two it Just
had to have in common with sub-section (a) as already indicated.
Again there 150 (1) the description of the person who is
antitled to the exemptlon from the provislons of Section 7.

Hé is the person who "has used and was entitled to use the
vater of an intermittent stream for irrigating & non-riparian
property" before 1906, There ia not the faintest suggestion
of any express, or indeed any other, limitation confining hig
user to a portion of the property, or confining his user to
thé%?zby works constructeif%n the courss of construction, In-
deed;the wordls are simply that he used water for irrigating

LA
"&a@gggep%y“‘and was entitled before 1906 to use water for that

LANTD
wmoperdy, and it is clear that before 1206 he could use water

LAy D
for the whole pmope=dy, Then as regards; (2), where one

/wiyla ... 11
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would expect to find an express quantitative limit if one was
intended, there 1s no kind of express limitation at all, let
alone a quantitative: one, In fact the opposite is the case,

This: at ewe indicatess that sub-gection (a) and (c)
deal with quite different matters: and exemptions, are divorced
from' one another, and are subjeet to different considerations.,
As sub-section (c¢) has no express restriction, or any kind of
restfiction,ﬁrelating to the quantity of land that can be

EXPRE

irrigated hecause of the exemption on it, or anxﬂquantitive
restriction as: to the amount of water to be used, and only
refers to irrigation, that might quite sufficiently settle the
matter ~v Fireer  of the "extensive uger" cowremon . But
it is best to consider what:is so far set out merely as a
basis for the further consideration of the matter in dispute.

Returning again to Sub-section (a2) it is not only
what it does: expressly state that matters, but also what 1t
does not state or deal with at all. As:Sub-sectIoﬁ (a)
deals generally with both riparian and non-riparian land, and
since: 1t makes: no distinctlon between them, 1t is best: to
divide consideration of it into two parts. Dealing with the
riparian land first, Sub-section (a) in express terms merely

makes the restriction as regards works "“constructed or in the

/ course: ... 12
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course: of construction'™ that they are to get water sufficient
to enable them to be used beneficially. It:. says nothing at
all about any other rightws that the riparlan land is: entitled
to enjoy under Section 7 of the Act. Thus the riparian farm
A may have'apo irrigable morgen, and the works Yconstructed
or in the course of construction™ may be able only to irrigate
50 morgen owing to the contour of the land, or the bad system
on vhich they were constructed, or an extravagant system,
These works are to be restricted to the amount of water re-
quired for the beneficial user of the 50 morgen. But that:
does: not mean that after 1906 the other 250 morgen would not
be: entitled to use water in a reasonable manner in addition.%m
To hold otherwise would be absurd,  In the same way, if there
were a factory on &, whether wastefully or beneficially using
water, the protection given to it in terms of Sub-section (a)
does not mean that after 1906 the owner of A could not uss
water reasonably for irrigable land whieh he wishes, now after
1906, to irrigate for the first time.  That right: the owner
of &, retains in each of the examples given, under Section 7,
and Sub-section (a) has got literally nothlng to do with that
right, and does not pretend, in any way to deal with any matter
other than the express limitation 1%:deals with relating to

/ works: ... 13:
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works: "consgructed or in the course of construction®. The
250 morgen has rights under the Act to the reasonable use of
water under Section 7.

Next must be considered the non-riparian property
dealt with by Sub-section (a), géggsjtaking the example
already given that the irrigation works on it "constructed
or iﬁ the course of construction', can only irrigate: 50 morgen
as before stated, Sub-section (a) limits the water that: can
be used for these works: to the amount that can be beneficially
used, It is the: samerwith a factory on the non-riparian land,
But Sub-section (a) says nothing about' any right to use water
reasgnably on the other 250 morgen and does: not deal with that
at qu, just as it does not deal with thls right in the case
of the riparian land, Then comes the result of this, and the
result is quite different from what it is in the case of
riparian land if Sub-section (a) alone figured in Section 8.
As already pointed out, the result in the case of riparian
land is' that: Sub-section (a) still leaves the rights to irriw
gate the 250 morgen reasonably given by Section 7, quite in-
tact, and does: so because Sub-section (2) in no way deals with
the 250 morgen and ig confined to "works constructed or in‘the

course of construction', In the case of non-riparian land

/ however ... 14
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however, since Sub-section (a), standing alone, does not
in any way deal with or exempt , the:250 morgen, the result
is that Section 7 applies. Since fection 7 confines the:
right to water to riparian land, and since Sub-section (a)
only-exempts as regards "works: constructed or to be construc-
ted®, the result is' in the case of the: non-riparian land,
that the 250 morgen nof irrigated before 1906 have no rights
at all to the water, If Sub-section (a) alone figured in
Section 8, then the rights: to "limited user" for the works
"eonstructed or in the course: of construction" is established
ag the correct contention in this case,. There is simply no
need for a further provision establishing that only the right:
to "iimited user™ is given, for it is plainly provided to be
the: position 1f Sub-section (a) alone figured in Section 8,
and must be: the position unless: a furtherr exemption is given
in Section 8 relating to the 250 morgen of the: non-riparian
land, lnless something further in the nature of an exemption
ié to be: given by Section 8, $Section°8 would not require any
SuE%ectibnssother than (a) and (b), But the further exemption
igm given' in Sub-section (c¢) which relates: only to non-riparian

land and differs completely from SubSection (a) and contains
A

no hint of any express limitation, and the only Iimitation it

can have is not an express one at all but simpnyggébctibn"w

/still ... 15
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still appiies in l;giting the water for the 250 morgen %o a
reasonsble use, and Section 7 applies that way since Sub-
section {¢) in no way contains any words exempting the user
under it from the rules laid down in Section 7 as t¢ how an
upper proprietor can be restrained from using more than his
reasonable share of water. What is very clear, however, in
dealing with the non-riparian land dealt with in Sub-section (2}
is that any works to irrigate them in 1906 sgimply must have
been works that were constructed. The water would have to be
led across riparian land on to non~riparian land, usually by
means of furrows and pipes. I am guite unable to see that
only the inteke portion on the river bank, or in the river,
can be separated from the furrows and that only that intake
is included@ under the term "works constructed or in the course
of construction" in Sub-section (a). The whole is included
and eertainly irrigation, on riparian or non-riparian land
cannot take place unless thewe are works constructed in the
form of furrows or other means to distridute water,abstracted
from a river @ either by an intake or pumping or any other wag
over the irrigated land. It is extremely difficult to seec

how the method of diverting the water at the edge of the river

or in the river can be separated from the rest of the works

by which irrigation is effected and it seems clear that by

/ works oo.ts.ro/l6
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works, all are included as one whole work, This at once does
away with any hekp to be obtained in favour‘of non-riparian
land not being inciluded in Sub-section (a) owing to the words
"flow down past his works", for the water would flow down past
the works of which the commencement is the intake or other
method of diverting the water from the river. It seems quite
cleaxr that e§ery irrigation of non;riparian land involves the
construction of furrows.or other works ofer the riparian
property and thence to its destination on the non-riparian land
by means of furrows or other means. Nor does it make any

manner )
difference as o0 what is the @2E@e8d® in which the intake,
or other means of diﬁbersion; on the ripariar» property, is
constructed. It may bgﬁé primitive means ; especially before
190é ; such as sandbags; or logs; or earth; but that is allied
to, and forms part of the conveyance across the riparian land
by ®® furrows or other means, and the distribution of the water
on the nonwripardian property by some mgthod of irrigation.
Sub-section (a) nowhere limits the size of the works or their
.nature prowvided they are constructed; i;e. men made and »ot
by rature, quite apart from what I have said about the intake,

a means of diversion, being only a part of other necessary

WOrKs.,

It was suggested that this might have very peculiar

/ results uoooooo-.o-/l?
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results. Before 1906 the owner of g non;riparian g;ggg;;g@
might obtain from the owner of a riparian property the right %o
obtain certain water by means of a sluice and might obtain it
either from a furrow of the owner of the servient riparian
property or by getting a right from trat owner to construct a
furrow from the river across the riparian property to his own
land, In that case, the owner of the dominant non;riparian
property uses: the water before 1906, and it is urged that the
consequence of this will be that he can get further water for

i ' Sub-
all his irrigable land after 1906, if/section (¢) is construed
to favour extensive use. Nothing of the ¥ind follows as a
consequence. On tre interpretation placed on Sub;section (c)
that plainly refers only to a persoﬁ who, in the example given
of . tke 300 Morgen; has (1) irrigated before 1906 the 50 Morgen
by irrigation works and (2) has the right to develope, in
future,“the'25q Morgen because he was é person who; befére 1906,
had %he right to.use the water as he pleased over both his
riparian;and'hisvnoh;riparian properties. That, the owner of
riparian.and. non-riparian land plainly had. But; the
domipant*owner.of the,non;ripérian land had no such rights at

all, for teking:a.servitude connotes that he is not the owner

of the riparian land over which he obtained the servitude.

The sole right he obtained before 1906 by his servitude is to

/ et eesvnssescas/18
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get the water dealt with by tre servitude and to use the amount

' Y X3
given him and no more. After 1906, W that right continued -

HEaE -~ he gimply continues to
enjoy the amount of water that his servitude; entered into be;
fore 1906; gave to him; He can nét get it increased by an
additional right‘gg servitude from any riparian owner after
1906. As already pointed out, the riparian owner of any
servient property after 1906, is still sﬁbject; as regards the
‘whole 300 Morgen, to use the water reasonably or beneficially,
arnd that meens to usg it for his own property and he cannot
alienate his right to water that he does not use én his own
property in favour of non;riparian property or to the detri;
ment of a lower riparian owner. Hence, if the owner of the
dominant non;riparian property has any rights at all under
the ser&itude existing before 1906, they are confined to the
rights given by that servitwyde and cannot be increased.

It is suggested that Sub;section {e¢), construed in
favour of the extensive user, may have peculiar results where
an original grant haﬁ been divided into a number of units, each
owned by a different owner or all ownefd by one owner. It is
suggested that if they are all owned by one owner then by doing
some irrigation on one unit before 1906, the owner gets the
rbght of extensive user ;n all units. This is not so. Each
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unit becomes a separate property owned under a separate title.

owner does work on one property he only gets the extensive

right for that unit or property and that right includes (1) the
right to use water required for the beneficial user by the

works he has constructed (the 50 Horgen) and (2) the right; in
futvre, to bring the rest of his irrigable lend under reasonable
irrigation (the 250 Morgen);

Then, there is the questio; of water which spills over
the bank of the river on the riparian property; or abutting on
it, and then passes on to the non;riparian property. If this
spilling over is done withaut any construction on the riparian
property at all; and without any assistance from man, there is
great difficulty in believing that it is any form of irrigation
at all ; within the meaning of Sub-section (c); It amounts to

over
no more than the usual flooding @®8@ the banks of the river,
and is not irrigation at all. Iﬁdeed, it would be difficult
on the contention of "limited user" to see how the precise
extent of the water used, or the land thus watered céuld be
egtablished; If the riparian owner makes any copstruction

which brings it about, or assists to bring it about, then

what he doeg amounts to a construction in itself and Section

8(a) nowhere states that the work must ve of a certain size or
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permanency; That would be so whatever the meaﬁs the riparian
owner adopts to conduct the overspill on to the non-riparien
land, or even if he adopts ho means at all. It would indeed
be remarkable if he adopted none and let the water rum riost
over his riparian land and equally remarksble if Sub;section (c)
was solely introduced to cover such a remarkable performance,
I+ seems quite c¢lear, therefore, that where a person has owned
both riparian and non;riparian land he could not convey the
water for irrigation across his riparian tb the nonQriparian
land without the construction éf irrigafion works such ;s
furrows etc., in addition to some work ; great or small, primi-
tive or elaborate;_to divert the water from the riéer. All the
irrigation means would be included in the word "works‘construct;
ed or in the course of construction”, It would be remarkable
if this confejaﬁce by these works, ceased to be works when they
reached the line; without breadth; which is the boundary of
his riparian property, and still more remarkable when further
furrows or works are required as a continﬁation of them to
irrigate his non-riparian property; Indeed that would be s0
even if he delivered the water under a servitude though that #
matter does not arise for the reasons given, Hence, in every
case; the actual irrigation of the noﬁ;riparian property prac;

tised before 1906 would be by works constructed before 1906
/and ..'.0.....21.
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and come within Sub;section (a). Accordingly; there would
be no need WhateQer for Sub;section (¢) unless some other right
was given by Sub;section (c); as has already beeﬁ indicated in
this judgment and in that of the Water Court and the Court a_guo.
It could only be the right of "extensive user";

Bven if the Legislature in 1906 and in 1912 desired
to commit tautology by printing in Sub;section (c); it is too
remarkable to think they would do it by the teﬁns of that
Section., As already indicated, Sub-gsections {a) and (c)
differ completely; Sub;section (a) deals with express limi;
tations and (c¢) does not deal with any limitation regarding the
extent of the land &t refers to and only deals wifh ifrigatioﬁ.
However attractively stated; the construction of Sub;section (c)
according to the contention of "limited user" means that it is
construed to contain a limit as regards the extent of land
referred to in it; The contention is that the land is limited
to that irrigated beforeAl906 and there is no avoiding that
fact. The closest examination of Sub-section (¢) does nét
reveal even a suspicion or shadow of a%%f%%%itation as to the
extent of land or it being confined té the extent limited be;
fore 1906. On the contrary following limitations made in ex;
presé terms, it makes a general exception without any possible

" Ry
suggestion in itself of anxkiimitation of land, This isg the
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more remarkable when it does not exempt the land it deals with
from the provisions of Section 7 : that the user must be a
reasonable user of the water. Consequently, we are faced with
the fact that by not exempting from reasonsble use éf the water
v by that
as empowered by Sectio%, it does ®Pa@® B silence impose a
rule regarding the reasonable use of the ﬁater; but simply in
no way whatever gives any express limitation of the extent of
lend to which the duty of reasonable use applies; The right =
to irrigate all the land; both that iirigatea before 1906; and
that the owner could develope in future; plainly belonged; be;
fore 1906; to the owner who owned the non;riparian as well as
the riparian 1and; and would scarcely bhe takeﬁ away from him
in terms that, at the very least, are so wide and general as
the words in Sub-section (c¢) even if we had ndthe words in Sub;
section (a) with which to contrast them;

A somewhat remarkable result would seem to folloﬁ from
saying that by Sub-section (¢) the "limited user" only is giveﬁ;
F may have a riperian farm, G, and contiguous to portion of it,
a non-riparian farm, H, with 50 Morgen of good irrigable land.
Before 1906 he may have constructesd furrows over his riparian
land and irrigated 5 Morgen of that property. By the conten;

Ll
tion of "limited hser" he would completély have tonfiscated
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from 1906 his right to future developement of the 45 Morgen.

He may, however, have a neighbour, K; who only owns a non;
riparian farm also abutting on a portion of the riparian farm,
Q; K and F may have entered; for valuable consideration; into
a servitude agreement whereby K obtains frém F all the water
he requires for his irrigable land amounting to 50 Morgen;

That agreement was gquite valid before 1906. K may only have
irrigated 2 Morgen before 1906. But the péssigg of the Act ;f
1906 would not affect the contract of servitude between K and F
for water for the full 59 Morgen; A valid contract like that
is nowhere rendered infalid by Section T for the Section pre;
serves existing rights éf éthers; Yef that means that the
rights obtained by K by a servitude cohtract continme to the
extent the contract gifes him righfs; whereas the rights of the
riparisgiﬁ;hich are real rights over the water to irrigate his

own non-riparian land, are completely taken away as to the

confiscated

RERDRPEE

45 Morgen. Regl rights are @04 but not contractual

ones creaténg a ser&itude; It would seem more likely the case
that both would be fairly treated and neither confiscated;

The servitude is preserved under Section 7 as being an
existing right of others; But the real rights of the ripafian

owner are rights existing before 1906 and the rights of the

owner himself and not of "others"” and consequently not pre-
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served by Section 7. Section 8 had to be inserted to preserve
them; It preser&ed them subject to express limitations in
sub;section (a) but laid down no express limitations of extent
of land at a2ll in Sub;section (¢), though it could easily have
done so. It did this t® see that the owner of real rights

should not be dealt with less fsirly thalhk the owner of the

servitude, who forfeits no right under the Act of 1906.

As regards the Act of 1906; the qﬁestion of what is #the
correct construction of Sub;section (¢) is of paramount impor—
tance, and has to be borne in mind, always; in construing the
Regulations. It is quite cofrect that these Regulations havé
force just as if they are céntained in the Act, But, of course,
they would only overrule the Act if they are inconsistent with
the provisions of the Act ; and that they are not when once

examined,
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If I am wrong in the interpeetation I ha%e placed on
Section 8, then that will affect what is said hereafter about
the Reguiations, except the passage where I expressly construe
Regulation 118 independant of that meaning save the view that
Sub-section (a) refers to both ripgrian and non-riparian land.
If once it is wrong to construe Section 8 as establishing in
itself the contention of "limited user"; then that must affect
ANY construction placed upon the Regulations as confirming
that wrong construetiﬁn; Indeed; the matter can be taken
further @ that; apart even from this aspect; to attempt to say
that non-riparian land is not in some way equated to riparian
land is quite an error én both the "limited user" contention
and the "extensive user" contentions. The difference between
the two is that in the "extensive user" conténtion thernon;
riparian is eduated in both Sub-section (a) and (c) to complete-
ly equate the two as regards irrigation. On the ";imited user"
it is only equated by Sub-section (c¢) giving the???;prian land
the user for irrigation only to the extent it was practised be-
fore 1906; but clearly and inevitably equating the two to that
extent. This has ciearly t0 be borne in mind, especially in

construing Section 9 of the Act and Regulation 119 as to the

meaning of the words "riparian land" therein which must, at least

include riparian land or either contention and not have its
/Ordinar'y 0.0000/24.
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ordinary meaning. Failure to realise this must lead to view=

ing the meaning of the Regulation wrongly.

In dealing with Act 8 of 1912, however, the importance

of the correct comstruction of Section 24 in the Act is of
even more importance. It is correct that it differs in no

manner from Section 8(a) in its meaning, but in the Act of 1912

Regulations are only valid in so far as they are not inconsistent

with the provisions of the Act of 1912, Hence, if once the

meaning of Section 8, standiﬁg by itself; is what I have indi-
cated; no regulations cou;d c;ntradict or wary that meaning and
the Regulations must be read in that light. If, on the other
hand; the "limited user" is the correct meaning of Section 24,
the same result follows that the Regulations cannot céntradict
or vary that meaning for if they did so, they would have no
validity.

It seems to me, therefore, that Section 8(a) refers to
both riparian and non;riparian land and Sub-~-section (c) gives
a largér right as regards irrigation to the "extensive user"

and I agree with the view expressed by OGILVIE THOMPSON, J.,
in the Court a gquo wherein it is stated :

" Now if Sub-section (c¢) was intended to preserve

" merely the right to use that quantity of water which
" was in fact diverted prior to 1906 there would have
" Dbeen no need gt all for e sub-gsection, because

" that right was already preserved by Sub-section (a).
" This indicates it waw the intention of the Legisla-
" ture to preserve a wider right under Sub-section

" (e), for otherwise Sub-section (c) was tautologous."
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while there is no rule of law that tautology cannot

occur in a document or an Act, such are not construed as con-
taining tuatology unless it is clear that that is the case.

Yet it is not only uot clear that tautology was committed but
the exemptions in Section 8 and especially in Sub-section (c);
have a clear meaning that acquits the Legislature of tautology.
Indéed; it is noteworthy that in the later Act 8 of 1912; which
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replaced the Act of 1906, the Section 24 is: in substantially
the same words: as: Section 8, and apparentl; two Legislatures
would have beem guilty of tautoclogy if Sub-sections (a) and
(c) referred to the same right,

Moreover, there. is another aspect of the matter,

Previous to the passing of the Act of 1206, the owners of the-_

non-riparian land dealt with In Section 8, had clearly the
right to irrigate all irrigable non-riparian land, That
right should not be takenlaway from them save in clear terms
and these clear terms are lacking for, at the very least, Sub-
sectlion (c) is quite capable of the meaning assigned to it in
this judgment, and by the Court a guo. Enough confiscation
of previously existing common law rights occured when the:
owner of non-riparian land Iike D, in the example given in
the beginning of this judgment, lost all rights: simply becausse
he had not yet constructed or had in course of construction
works by means of which he actually used the:water.

On the construction of Section 8, as a whole, it 1w
clear that' "extensive user" is provided for as the grammatical
construction of that section,

Before: considering the Regulation’/made: under the

1906 Act, it is necessary to consider Section 9 of the Act which

reads: ¢

/ Thé ... 3&



26

" The Water Court shall be entitled to grant:

® permits, subject to regulations: and the provisiong
" of this: Act, for the use on non-riparisn land of"
W  of the surplus water of an intermittent stream

" after the requirements provided for in the seventh
" and eighth sections: have been satisfied on the

" piparian land; and every person to whom a permit
" has been granted shall be entitled to use such

" water to the extent and subject to the conditlons
" gtated in the permity; and no person shall inter-
" fere with the use of such water as authorilzed by
" such permit",

Secrian

It must be emphasized that this esiztom enables the:
Water Court to grant permits, subject to regulations and the
pro%isions of the Act, to use on non-riparian land the surplus
water of an intermittent stream like the Salt River. Now
the rights given by Section 8 (whatever their extent) are not
rights by permit, or conditioned by a permit, but are rights
given by Sections: 7 and 8, It is quite 1mpossible to believe
that Section 9 could mean any of the rights given by Section 8,
whether given to riparian or.non—riparian land, should be dis-
regarded 1n the giving of a mere permit. But there 1s: the
wording in Section 9 that the permit can be given after: "the:
requirements provided for in the Seventh and Eighth sections

have been satisfied on the riparian land", If by riparian

\ 27
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land is meant the land through which the river passes (to
take a simple case as an example), then both the limited user *
contention and the "extensive user " contention are negatived,
and are done away with, for even on the "limited user" con-
tention the rights; relate to» non-riparian land. But it is
quite impossible to believe that these rights were done away
with in favour of a mere permit to be given to non-riparian
land which the Water Court is entitled but not compelled to
give, and can lay down conditions: if it does give the permit.
Even the Mimited user"™ contention equates; so far as irrigation
is concerned" non-riparian to riparian rights., It is quite
impossible to believe-that though Sub-Section (a) of Section 8
protects: factories on non-riparian land to & limited extent,
that protection is done away with in favour of a permit to
use surplus water, Indeed this: is the more so since the
right#:given by Section 8 are to the water' of the intermittent
streaﬁ, and the permit 1s: only to use the excess of surplus
water, I do not think it possible that Section 9 was ever
meant to do away with any rights enjoyed by non-riparian land
under Section 8(a) or (b) or (¢) - whatever be the extent of
those rights, While Wiparian land" in Section 3 is given the
meaning of land through which the stream passes or on which it

2
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abuts, that meaning is; only given 'save where: the context-
clearly indicates otherwise'., Here that. is: the case and to
adopt any other Povh°” would reduce: all rights - whether
under "linmited user! or “extensive user' to nothingness, and
defeat the whole object of Section 8 to preserve at least some
rights, especially as: Section 8 never mentions riparian land,
under that name and only Sub-section (a) includes it. I anm
of opinion that the riparian and non-riparian land iS'equaibd
in Section 8 once the requirements therein laid down are: shown,
and I quite agree with the same view taken on this point by the
three: learned judges of the Court a_quo. Indeed, as already
pointed out, that must be the case, pro tanto, even on the
"limited user" contention., When the regulationg are examined
further support is: given to this view. But of course, though
Section 9 in itself shows: that the phrase riparian land is' used
there to incIude non-riparian land, that does not wet assist
sufficiently in the present enquiry as to what extent of non-
riparian land is'so equated to riparian land., But, if the
view taken of Section 8(c) already expressed& is correct, then
there 1s: nothing in Section 9 to contradict: or modify 1t but on
the contrary the statement that the requirements: of Section 8
mist be satisfied indicates and means the requirements: of all
the exemptions dealt with in Section 8, and not only exempt;onﬁ
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as; given in Sub-section (a),

The regulations must be next examined. The

regulations are framed under Section 116 of the Act and have

the same force as i1f they were enacted in the Act. The re-

gulations. dealing with intermittent streams are regulations

113 %o 120,

They come under the heading "intermittent

gstreams' and it is: laid down at the commencement. ¢

"Principles: and considerations which should guide mem-

L

n:

1t

"

bers: of a: Water Court in defining and fixing
under Section 7, 8, 9 and 67, where necessary,
the quantity of water of an intermittent stream
any riparian owner can reasonably be expected

to usa subject to the provision of the Aet, and
the exigting rights of riparian and other owners
to the water of an intermittent stream, and in
defining whether to grant or refuse pfgmits for
the use of surplus water on non-riparian land,
and when granting, in fixing the conditionsg under

which permits should be granted,"

As before observed, mere permits could not be in-

tended to be granted under existing rights and satisfied, as

the aforegoing makes clear, But in Section}]l6 is enacted further:

it

In considering what are "the existing rights of
others" the Court shall have regard to (a) the
rights: of other owners who are protected by Section

8 of the Act.”

Standing by itself, this gives no guldance as to

Jo
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the: extent of the rights; but 1t is different if the meaning
given In this judgment, and in that of the Court a_quo, 1s
correct as to Section 8(e).

Then come regulatlions 117 and 118 which are gilven
in full, so far as: relevant :

Regulation {17: "The requirements: of all the riparian

¥ jand must first be fully considered before any

% water shall be diverted to anfrgiparian owner,

"  These requirements may be divided into

it (a) the requirements of the: land actually irri-

" gated at the time of the application

v (b) the requirements for land which might reasonably
n be expected to be brought under irrigation

w thereafter

u  (¢) the requirements for other purpcses in accor-

n dance with Sections 7 and 8(a) and (b) of the
" Reputetives ",

Regulation jl8: "The requirements of non-riparian

" owners: for the full exercise and eﬁjoyment of rights
" allowed under Section 8(c) of the Act must be fully j
" provided for.

" In fixing and defining what gquantity of water

" the several requirements in clause (a) and (b) of

" the regulations demand, the Water Court shall (as

®  far as applicable) have regard to (then follow

1 econsiderations which seem to apply to all owners

" 4n the catchment area: when an application to divert

" gurplus water is madejy  So these considerations

cannot be used to favour "extensive user").

br g
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Regulation 19 A Water Court having fixed or de-

"  fined the quantity of water which should be allowed
"  to meet the present and future requirements: of the
¥ ypiparian land referred to in Sections 7 and 8 of

" the Act may on application grant a permit for the

" use on non-fiparian land of the surplus water of

" the stream',
Dealing first with Regulation 119 it is obviously
made: in conformity with Section 9 of the Aet, What is im-
portant to notice for present purposes is that the permit
(1) to be allowed after the Water Court fixes: the: quantity of
water available to be granted under a permit and (2) that:
aven then the Court "may" grant the permit, The same phrase
uriparian land referred to in Sections 7 and 8" 1s used as in
Section © of the Act, and all that has been sald in this judg-
ment in dealing with Section 9 fully applies. Unless non-
riparian is equated for purposes of irrigation to riparian
(whether in part under the M imited user" contention, or as
a whole under the "extensive user" contention) even the "limited
uger" contention would be-hullified, and no rights at all. |
given even under Section 8(a) would be effective., This would
be the more remarkable as: Regulation 116(a) provides that the
rights' given under Section 8 are existing rights and these
FPRESERVED

have to be prescsdwd under the heading already quoted in

S22
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reference to intermittent streams. It is obvious, therefore,
that by riparian land in the Regulation is: meant something
more, at least, than land' through which the river passes or
on which it abuts., But it is sufficient, at the present time,
merely to emphasize: that a permit Ymay™ only be granted after
the quantity of water is: fixed that is avallable for a permit,
and that in fixing that quantity, rightS'grantedvunder Section
8 « whatever their extent - to non-riparian land must be provided .
for, under Regulation 112 as-well as: Section 9 of the Act,
Returning now to Regulation 117, it states that the
requirements: of riparian lands must be "fully considered" be-
fore any diversion (i.e. under permit) can be granted, It
then states what these: requirements: are, and by 'requirements"
it means what "the full requirements" are. "Requirements”
can only mean "full requiremeﬁts" ags that word is used in
Regulation 117, But the full requirements  set out in Clauses
(a) and (b) are tequirements as to irrigation, and irrigation
M
only. It then goes: o Clause (c) to provide for requirement
ufor other purposes" under Sections 7 and 8(a) and (b), Néw
Section 8(a), as regards: the riparian lang, deals with (I) irri-
gatﬂon by constructed works: or those ln the course of construe-
tion and (II) use of water for factories: and other purposes.

38
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But the use of water for irrigation by the constructed works:
is already provided for by clause (a) providing for the
requirements of “the land actually irrigated at.the time of
the application®, Hence "other purposes™ in.Clause (c¢) means
purposes other than irrigation e.g. factories, and this 1s
confiraed by the insertion of Sub-section (b) of Section 8
dealing with the matter of erosion of land. But the meaning
of the word "requirements" is clearly set forth in Regulation
117, and must be' given the same meaning right through the
remaining gigﬁgzgggnssunless;there is: some lndication to the
contrary however slight that indication may be. The first
general statement Iin Regulation 117 would be quite adequate

to cover all requirements of riparian land but clauses (a),
(b) and (c) are put in to show how the different requirements
must be treated in the calculations to find the total amount
of water to be allowed for, As regards (a) the land has to
be measured for the necessary water but (b) involves also
deciding what land may be reasonably cultivated in future and
(¢) has nothing to do with lrrigation caleulations. But each
requirement in (a), (b) and (e) is a separate one and the
plural "requirements" 1s: only used in each one because each may

apply to many pieces of land, [Each is a 'several"™ requirement

N .
and it did not even mééﬁm that description of them as "several'

S
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in Regulation 118, as quoted, to indicate that.

Turning now to Regulation 118, it is: to be remarked
that 1t only, in express terms, mentions the "requirements of
non-riparian owners'" under Sub-section 8(c) must be fully
provided for, If T anm corfeet in the construction I have
placed on Section 8 of the Act, that really concludes the
whole matter. That construction ig that Sub-section 8(c)
gave in itself the right of "extensive user', Hence the
express mention of Sub-section 8(c), even without the em-
phasis laid on "full? and “fully" in Regulation 118, means
that Y“axtensive user™ is specially provided for by the express
mention of Sub-section (¢) in Regulation 118,

But the same result is arrived at in another way, and
quite independently of whether or not the construction of Section
8 in- the previous portion of this judgment is correct, Atten-
tion has already been drawﬁ to the fact that requirements of
the non-riparian as regards Sub-section (c) are alone expressly
referred to.in Regulation 118 and these are tc be fully pro-
vided for., But there is not the faintest indication in
Regulation 1I8 that “requirements" in Regulation 1I8 is to
have a different, or more restricted meaning than that word
has in Regulation 117, and the meaning of the word itself can

38
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hardly alter according to the land to which it refers. The
requirements of both riparian and ordinary non-ripaprian land
for their irrigable portions are the same usually. They are
water for lend actually irrigated, and for that to be develop-
ed for irrigation in the future, just as set out in Clauses
() and (b) of Regulation 117. They differ only as to the
source from which the water is to be obtained, for the
riparian land obtains its water from the river and the non-
riparian in other weys, if it can get any at all. The

word "requirements" is simply used in Regulation 118 to avoid
thé cumbersome method of again settiﬁgfgn full any of the
clauses (a), (b) and (c¢) which are relevant to requirements of
lend affected by Sub-section (¢). But Sub-section (c¢) deals ¢
solely and only with irrigatiop and has nothing to do with
either Sub-section (b) of Section 8 which deals solely with
erosion, or with "other purposes" e.g. factory purposes, which
are dealt with in Clause (c) of Regulathon 117. But from

the analyses already given of the meaning of Clause (c) of
Regulation 117, that clause refers to Sub-section (b) and that
poftiﬁn of Sub-section (a) of Section 8 which deals with other
things than irrigation. Hence, it is clear that the express
reference to the requirements of non-riparian land under Sub-

. 3¢
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section (¢) contained in Regulation 118 cannot refer to the
requirements contained in Clause (c) of Regulation 117. If
the word "reguirements" in Regulation 118 meant only require-
ments for water for the beneficial user for irrigation and
other works "constructed or in the course of emmstruction",
that matter is dealt with in Sub-section (¢) with its express
limitations. Accordingly, if Regulation 118 meant by
"requirements" the water required for irrigation and other
works "constructed or in the course of construction' only,
then Sub-section (a) would figure in Regulation 118, and not
Sub-section (c¢). Since Sub-sgection (a) does not figure at
ail in Regulation 118, the only conclusion must be that the
word "requirements" in Hegulation 118 does not refer only to
"ﬁorks constructed or in the course of eonstruction', and must
have its usual meaning as set out in Elauses (a) and (b) of
Regulation 117, and refers to both of them. It is too much tc
believe that in Regulation 118, Sub-sction (c¢) was used as
an equivalent of Sub-section (a) for Sub-section (c¢), at the
very leasq,does not deal with works for purposes other than

irrigation. It would be a completely strained construction
to say thet it only refers to Clause (a). In the first place,
in the "limited user® contention, the user of waber is con-

fined to what was used before the passing of the Act of 1906

while Clause (&) refers to land “actuelly irrigated
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at the time of the application™ and that application may

occur years after the:passing of the Act of 1906, Nor can,.
in this connection, any argument avail that Regulation 118
refers to Clause (a) and means at the same time that the Water
Court, in applying that Clause (a) must set about ascertaining
not the amount irrigated at the time of the application BHut the
amount irrigated in 1906 of all non-riparian land affected by
Section 8(c) and involved in the application being considered,

to divert water on to non-riparian 1énd. That seems absurd
and there 1s no warrant for changing the clear words employed
in Clause (a), Moreover, there must be remembered the clear
unquélified use of the word "requirements* in Reguiation 118
and of the full provision for these requirements, Hence, it
seems. to be the position that Regulation 118 refers to reguivfmeafs
under Clauses (a2) and (b) and that means Yextensive use' is
given in them, for Clause (b) refers to future development:
by irrigation, Therefore,the Regulation 118, in itself, pro-
vides wbades for "extensive user',

It is curious in a way,'that the requirements: of

non-riparian land under Clause (c) of Regulation 1I7 is not

confirmed in Regulation 118, If they are lost by thils silence

then that would lay even more emphasis upon what hzs been said

/ about ... 38



32s,
about onIy.5u§§ection (c) belng expressly mentioned in-
Reguiation 118, But T do not think for a moment that they
were: done away with by this silence, That would be completely
contrary to the ﬁhole.policy of the Act, both as regards rights
in regard to factories etc. under Sub-section (&) and rights
in regard to erosion under Sub-section (b), and the heading
quoted as to Wexisting rights of riparian owners! to the water,
and the Regulation 116 saying that: "existing rights of others®"
fncludes “rights of other owners which are protected under
Section 8 of the Acth, The position 1s that since the Water
Court had to consider these rights and since Clause (c) set:
out the separate consideration of them regarding the amount
of water to be: allowed, it was quite unnecessary to deal
specifically with them in Regulation 118 and say they must
also be allowed for. As already pointed out, it was really
not necessary to sph¢ the requirements of riparian owners
under Regulation 117 but that was done for the reasons: already
stated. Indeed, it may be questioned whether the express
reference to Sub-section (¢) in Regulation 118 was strilctly
necessary., But it ig not necessary to consider that point,
since, if the reference was not strictly necessary, the express
way;in which the reference was made shows the clear intention

to give the rights: under Sub-section (c¢), as stated.
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While it 1s: clear that M"extenslve user'" 1s provided
for by Regulation 118, the very least;can be said is that
there is:no cutting down of Sub-section (¢) of Section 8, as
construed in that Section, standing by itself,

Regulation 119 may again be mentioned, for it only
comes in where the surplus has been ascertained and the permit
may be granted. It has already been pointed out that "riparian
land" in Regulation 1192 cannot mean true riparian land even in
the .contention of "limited user", . Indeed the wording is
"riparian land referred to in Section 7 and 8" and in Section
8 "riparian land" is. not referred to under that name at all,
and is only dealt with in Sub-section (a) and (b) along with
non-riparian land egualing both kinds of land in that respect.
SingezRégulatiOn 119 gt least refers to some non-riparian land
the only question is the extent to which the riparian and non-
riparian land ig equated., But Regulation 119 seems: to indi=-
cate of itself not only the equation of some of the Iand but
the extent of the equation, It sayss before the permit can
be granted water must be provided "to meet the present and
futﬁre requirements® of the riparian land referred to in
Sections 7 and 8", Not only 1s it obvious that, if riparian

land only was alluded to , there would be no need to refer to
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Section 8 at all, but the yords:" present and future?” show
that all land is referred ;:o and not only that irrigated before
1906,

I think, therefore, that 'Klein Aaf’was=entit1ed to
the "extensive user® after the passing of the Act of 1906,
Hence: the only remaining question is whether this right was
affected by any of the provisions in, or regulation made under,
Act 8 of 1912, But it is important in considering this
remalning question to remember the wording of Section 24(c)

of fict 8 of 1912, That does not create the exemption as a

matter which did not exist before 1912 but merely continues the
right enjoyed under the fct of 1906. The task is certainly
not to see: whether the Act of 1912 created this right of
"axtensive: user”™ for the first time.

Consideration of this point is made more briefip
by the detalled consideration already given to the fAct of 1906

and its Regulations, Save for Section 9, in the Act of 1906,

the 'same Sections of and Regulations under the Act appear
again'with no material alterations, and they may usefully

be: considered before:té%ing to aiCenlonlio. Laaerl o

Section 16 of the Act of 1912 for that section has no counter-

FRRT
potat in the Act of 1906,

In the Act of 1912, Section 8 of the Act of 1906
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is replaced by Section 24 which again has*Shb—paragrapHS‘(a),
(b) and (¢) relating to the identical matters dealt with in

Section 8(a), (b) and (c) of the Act _of I906, There is no

change: in the language that in any possible way affects the
construction of Section 8.of the Act of 1906 as befora set out
in this judgment, No modification at all. of the right given
in Section 8(c) can be read under Section 24 of the fAct of 1912,
standing by itself.

Turning to the regulations made under the Act of
1912, these are made under Section 45 and are no Yonger regarded
as: 1f they were enacted in the Act: itself for thg’ PoweR
1s to make regulations "not inconsistent" with the Act. But
this distinction is of no real importance in this case, since
none of them when properly construed are inconsistent with

Section 24(a), (b) and (¢)., Section 9 of the Act of 1906

has no complete counterpart: in the Act of 1912 but that is: of

no importance: at all for the right given by Section 8 of the

Act of 1906 is: in no way dependent on Section 9, But the

matter dealt with previously in Sectlon 9 in allowing a permit
for the diversion of water to non-riparian land isgnOW‘substan_
tially dealt With in Regulation 23 under the Act of 1912 and it
maylbe stated that in these regulations under the Act of 1912
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"exigting rights; of others® is defined precisely in the same
words: as: in Regulation 116;of the Act of 1906, save that Sec-
tion 24 is substituted for the equivalent Section 8 of the Act
of 1906, Section 25 and 26 lay down the rules: by which the
Natef Court 1s: to be guided, They are exactly the same in
wording as Regulation 117 and 118, save: that Section 24, and
some other sections not hereto relevant, are (a) substituted
for Section 8, the equivalent in the 1906 Act of Section 24 and
(b) the "requirement™ of non-riparian lands figure in the same
regulation 25 as these of riparian lands with Sectlion 24(c)
subsﬁituted for Section 8(c¢). This inclusion in the same sec-
tion:ass the "requiremehts“‘éf riparian land seem to establish
even more clearly that “reguirementsﬂ has; the same meaning as
regards both kinds of land;

Regulation 27 under the Act of 1912 is the counter-~

part of Regulation 112 of the Act of 1906, As there is some

change in the wording, it had best be quoted in full, and it

reads ¢

Regulation 27 ¢ YA Water Court after having fixed
® or determined the quantity of water which should be

" allowed to meet the present and future requirement

" of the riparian land, may, on application grant

" permission to use the surplis water of a public
"  gtream (1) on non-riparian land within the

" catbhment, or (2) across the natural water shed
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" into any other catchment area- in which the water
" gan be utilized for the,purposes: mentioned in

" Section 23",

It is: to be noted that again in Regulation 27 the
right of the Water Court to graﬂt the permission set out in the
régulation only arises when the "“present and future" requirements
of the “riparian land" are fixed by the Water Court, and 1t only
is a-discretion 1t can then exercise. But again, the words
Wriparian land" cannot, in this regulation, bear a meaning that
excludes non-riparian rights: protected by Section 24(a), (b)
and (c¢) any more than it could do so in Regulation 119 under the

Act of 1906, It is true the words used are "riparian land",

not "riparian land referred to in Sections 7 and 8 of the Act"
as in Regulation 119, But that can make no difference. DBven
in the "limited user"’contqntion, the rights. glven under Section
24(a) and (b) are definite rights which are protected by Section

24(a) of the Act of 1912, as they were by the Act of 1906, In-

deed; it is not even a question of whether that "limited user"
contention is: correct, for they are plainly protected tn’law,
Buat these rights- are, even on that contention, ''present require-
ments™ which hgve to be allowed for before the permit, set out
in Regulation 27 can be granted, To read "riparian land" in

As
reguldion 27 b»: ignoring them and confining the present require-
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ments to truly riparian land in 1ts ordinary meaning, would
&
mean that Regulation 27 s f‘k f'f)' Ceuntes Fo the Pré(t’t’uﬂ ron

of "existing rights® set out in Regulation 21 (Regulation 116

of the Act of 1906), (2) to Regulation 25 and (3) to

Section 24(a) and (b), even if (c) be ignored. This is not
only plainly not the true construction of what is intended but
would in addition make Regulation 27 really ultra vires on this
point, As 1s plain and admitted, the least that can be granted
as a right by Section 24(a) and (b), even ignoring (c), is that
the non-riparian land is expressly protected to the extent of
the user of water as of right before 1906, For Regulation 27
to deprive the non-riparian land of this right would mean that
Regulation 27 does something inconsistent with the provisions

of the Act of 1912 and a regulation made under the Act of 1912

cannot validly be "inconsistent with this Actf Hence the fact
is that "riparian land" in Regulation 27 clearly means and in-
cludes some non-riparian land. The only question is to what
extent 1t includes that non-riparian land and I have already in-
dicated what that extent ig on the construction of the similar

sections and Regulations made under the Act of 1906, But when

Regulation 27, at the very least, includes some non-riparian
land under the word "riparian land¥, its wording then indicates
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that: "extensive user is provided for by ¥ too. It says
to meet present and future requirements of the riparian land",
In the case of the non-riparian land equated to riparian land
under the "limited user" contention that would be provided for
as "present requirements!. But Y"future requirements" can
only mean land expected to be irrigated in the future and
refer to "extensive user™, It may be argued that by Ypresent
and future requirements” is meant those granted by Section 24@)-

But that only throws the matter back to the true construction of

Section 24 (formerly Section 8 in substance of the Act of 1906)

and seems in any event an unjustified restriction of a word
having a plain meaning.
I think, therefore, on the relevant Sections of the

Act of 1912, and the Regulation under that Act, there is nothing

that is inconsistent with or modifies the view taken of the Act

of 19068, and certalh}y nothing to show. that the right given

under the Act of 1906 is not to be continued after 1912, as

provided for in Section 24(c).
It remains only to consider an argument based on

Section 16 of the Act of 1¢12 which is said to be against the

Yextensive user" contention, Section 16 is part of the gystem
of Yprotection® introduced into Irrigation Law for the first

time by the Act of 1912, As laid down in Sections 15 and 16
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this system was: found to be unsatisfactory and these sections
were repealed in 1934, But though they were repealed they
have to be considered in this case just as if they still formed

portion of the Act of 1912, and that will be done. Section 15

gives the right to protectibn when it is applied for, and Sec-
tion 16 glves the procedure to be followed in the application.

By Section 16 a preliminary application 1s made to the Water
Court. That Court investigates the application, and, if
satisfied with the application, it has' to"order that any riparian
ownef who, in its opinion might be affected by the permission'
shall be served with a notice confirming certain details, and
shall be called upon to file with the Court a declaration (usually
called a "declare notice™) stating what works: he himself proposes
to construct for storage or diversion of water In the catchment
area, within a stipulated time, There 1is no compulsion on the
affected owner to file the "declare notice", and that is optional
on him. But if he does not appear to oppose the granting of the
order, then he is debarred from constructing any works as and
from the date of the granting of the order. (Wagenaar &

another vs _du Plessis 1931 A.D. 83). It is agreed that since

this is the position, and since the non-riparian owner having

the rights: under Section 24 has not got a right or locus standi
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to appear before the Water Court to oppose the granting of
L‘b“ .
the order and has nophbe served with the order, he must thus
lose any rights to construct irrigation works, and so this
indicates: that "extensive user” was not granted to him, for
that extensive user means: and includes a right to construct. these
works. in future, 0f course this loss would not occur in the
case of the "limited user™ since 1t is only the right to construct
works in future that 1s affected,
But even if this contention were correct in the
Avp /‘F
event of protection being grantea?:fhe non-riparian owner dealt

with by Section 24 loses all rights as to future development

by irrigation works, since he has no locus standi to file the

"declare notice", it cannot possibly affect, in any way, the
rights of the non-ripairan owners like those of Klein Aar in

this case. Protection is a state of affairs that may or may

not occur, and until it occurs and the order of protection l1s
granted Section~16 does not apply at all, Whether protection
comes about is a pure matter of contingency and depends upon
whether or not some owner applies for, and obtains, it., TUntil
some owner does so, no rights whatever are lost, In the area
which has not been subjected to a protection order, the rules
about losing the rights. of future development do not apply at all,

and everyone is: free to exercise his rights to water and to
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develomehis irrigable land by the usual works: as long as he
does not take more than his proper share of the water, But
the farm Klein Aar, in this case, is not In any area that has
been protected, and certainly was not in such an area in 1929
when its extensive works were constructed. Consequently Section
16, and the rules about p;otection, never applled to it, and
1t is; going much too far to say that its rights have been taken
away by a conténgency that never happened, Nor can it be urged
that becugse Section 16 would cause it to lose that right in
the event of that contingency happening, therefore that shows

that the Act of 1912 did not intend 1t to have that right even

if the contingency did not happen, The opposite 1s the case
and by making the loss occur on the happening of the contingency,
the Act would indicate that the loss would not happen if the
contingency never occured, It secems to me that on thils simple
ground, Section 16 affords no help to Appellants, andno argument

N
in favour of "restricted user". 1Indeed, if I am correcé;%he

TRyE
view taken of the wéme construction of Section 24, and Section

8 of the Act of 1906, the very fact that Section 24(c) appears

in the Act, disposes of any idea that Section 16 in amy way
affected the "extensive user® right given in Section 24(c),

and existing under the 1906 Act which had no protection sections
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in it., Nor can it be that Section £16 can show that the
construction of Section 24{c) indicates any meaning other than
that given to Section 24(c) in this judgment. It would cer-~
tainly be reﬁarkable if a right given in the terms in which it
was given in Section 24(c) would be controlled as to its
meanjng in this case by a contingency which might never arise.
Hence thiséggﬁgggghnot avail, It is not dealt with in the
judgment of the Court a_quo for it was only raised for the first
time in this Court, But though the raising of 1t was belated
1t has to be congidered.
Moreover, there ;s one other observation that may be
made: in regard to this efféct. Until the aétual order for
protection is given works may be constructed freely;IIL bsnse.

WESSELS,
(Wagenaar vs du Plessis 1931 A.D. 83 per Hbsse}e'J.A.% and so

the owners of Klein Aar could construct their new works until
any protection order was granted, and did so, and would not be
affected by it even if an order for protection could be granted
afterwards, which hag not been granted. Though I think any
cont;ntion that Section 16 helps the Appellants in this case,
must fall on the ground that protection is: a thing which is a
matter of pure contingency, I do not wish to be understood to
Wy

agree & the view that the argument advanced in regard to the

non-riparian land losing rights under Section 24(c) is correct
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sven if protection is applied for, Without dealling with, or
COMSIDERING
decddtws all of the many reasons to the contrary, it must
be pointed out that Section 16 deals with service that 1s
compulsory on riparian owners affected. In all law, service
on Defendants is compulsory too, but that does not prevent a
FRG
person interested sufficiently in a case #er cobtaining a right
to intervene, It would be difficult to see how Section 16
DNNER
could prevent completely the non-riparianﬂfrom appearing to
show whether or not he has rights in the matter. Indeed, it
is' clear from the proviso (b) &o Section 15x that the Water
VERT

Courts cannot grant permission to &demot water where that
permlission would interfere with a permit granted under prior
law and that would include a permit granted under Section ¢

of _
of the Act, 1906, yet there is no provislon in Section 16 saying
that there must be service on that person, However, it is not
necessary to consider other reasons for not accepting the
argument about the loss of rights: under Section 16, in view of
what has been stated in regard to protection being a contingency,

Though this contention based on Section 16 1s dealt
with, it is  difficult to see how it can avail in view of the
peowisions ©f Section 24, and especially of Sub-section (e).

That merely provided for the continuance of a right existing

before the passing of the Act of 1912, and that right in this
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case would be based on the Act of 1906. Section 24(c) gives

no modification of that, and Section 24 at its very beginning
gives rights under it after enacting specifically that "Nothing
in this Chapter shall be construed" from interfering with those

rights, But, both Section 16 and Section 24 figure in "this

Chapter"; which is Chapter 2 of the Act of 1912; Héw Section
16 éan then be "construed" so as to ﬁullify the rights given
under Sub;section (¢}, or any Sub—section; of Section 24; is
mére than difficult to see;

ﬁﬁ!ﬂﬁﬂﬁs I+t is suggesteé that since Sectidns 15 and_lg

of Act 8 of 1912 only % give the riparian owner the right to

obtain prdtection; that in some way affects the right given by
Section 24(c) which is substantially the same as Section 8(c)e.
But this suggestion ignores what Sub-section 24(c) does; Tt
merely continues the right previously existing under Sub-~section

‘ 1506 '
8(c) of the Act of ®@98® and does not, of itself, add any other

right. Prior to the passing of: the Aet of 1912, no right to
obtain protection existed in favour of anyone, and so the right
given by Section 8(c) could not include that right. It was

quite open to the Legislature in passing the Act of 1912 to add

that right to the right previously existing under Sub-section

-~

8(c), but it did not do so, Failure to add that right, however,
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cannot be converted into any subtraction of the right given by
Sub-section {(c) or diminish that right at all. Hence the
question of not givﬁng rights to apply ﬁnder Section 15 and 16
does not affect the present question at all. |

Finally; Section 23 is relied on to suéport the con;
tention of "limited user"; That Section enables a Water Court
to grant to others all water which cannot be used in the catch-

w

mengﬁon land thet is "riparian", It is to carry out this
Section +that the Regulations 25 to 27; already considered,
were framed; It is urged that since Section 23 only mentions

"riparian” land, therefore non-riparian land cannot be con-

éidered in deciding whether to give the grant finder this Section,

But even under "the limited user" contention : that by Sub-

or Secrion Y .
section (c)Aonly, the extent of land irrigated before 1906 is

protected, that cannot be so; Section 23 is in the same
Chapter I1 as Section 24 and Section 24 definitely states that
nothing in that chapter can affect the rights given under
Section 24, let @&® alone the fact that the grant under Section
23 is a permit and could not overrule a right given under
Section 24. It cannot nullify a righﬁ &iven, even on the
"1imited user" contention, or one given under the "extensive

user" one. Unless there is some way of reconciling Sections
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23 and 24; the provisions of Section 23 cannot affect those
of Section 24. There is, however, an easy way of reconciling

: GerpER ‘ are
them. If By"riparian" land in Section 23 #@ included €be
the rights given to non;ripariﬁn land in Section 24 ; whatever
their extent may be found to be ; then the two sections are in
complete accord. Even on the "limited user" theéfy as to the
meaning of Sub~section (e¢) there is aé equatién pro taﬁto of
the non;riparian land, irrigated before 1906, to riparian land,
and by that means that land will be co§Ered by the word
“ripariaﬁ" unless we are to hold that the two sections cannot
be reconciled; It matters not whether it is seid thét land
is included in ripariasn land by implication or by the meaning
being enlarged :;; chaﬁged; When once it is clear that some
non-riparian land comes ﬁﬁi& the ﬁord "riparian"; then it is @
only a question of to what extent that non—riparién is'equated
to riparian in Section 24; tru}ly construed; Therefore, it
seems to me that, so far from Section 23 assisting the con-

tention of "limited user" it, to some extent, does the opposite

because it shows that even in the Act of 1912 itéelf the word

"riparian" has an enlarged and not the ordinary meaning and
must have that in the Regulations framed to carry out Section

23, and especially in Regulation 27. This all skhowa how

much is dependent on the true meaning of Section 23, as it is
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gset out in the Act;

It seems to me,therefore; that the right enjoyed by
the owners of '"Klein Aar" was that of "extensive user" and the
appeal on‘this point shonld fail.

FRRM,

As regards the/\Ronx’s Dam, I agree with the finding of
the Water Court and the Court a quo that the evidence shows it
was not riparian in 1954 when the dispute arose and agree that
that is the correct date to be regarded in finding out whether
or not it was riparian. The inspectién by the Water Court must
be reéarded as of the greatest value in this respect for the
inspection took place only some two years later,

It seems to me, therefore; that, saﬁe for the minor

alterations in the order which wovld not affect the question of

costs, the appeal should be dismissed with costs.
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IN THE SUPREME COURT OF SQUTH AFRIeﬁflfffﬂﬂy

( APPELLATE DIVISION )

In the matter hetween:

1.P1ETER STEGMANN DE VILLIERS

2. .WILLIAM STEGMANN DEFVILLIERS vv..esssAppellants.

and

1.JOHANNES HENDRIK BARNARD

2.JAMES PETER COETZEE

3.ALEXANDER COETZEE v v..essRespondents,

Coram: Pagan, C.J., De Beer, Beyers, JJ.A., Reynolds et Hall,
A.JJ A, .

HEARD: March 10-14, 19-2i,1958. DELIVERED: May 2, /%%

J UDGMERNT.

HALL, AoJvo Hesl

( This is an appeal from a decision of the Cape
Provinecial Division, sitting as a court of appeal from the
decision of WATERMEYER, J., who sat with assessors in a
Southern Water Court at Beaufort West. Leave to appeal to
this Court was giwen by the Court g guo.

The case arose out of a dispute between fhe owners
of adjofning farms regarding the use of a publié gtream
known as the Salt River. These farms are La Porte,

Hopewell, Salt River, Mimosa Lodge, La Rochelle and Leeuwkuil,
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~all situated in the district of Beaufort West and a large
part of the first five of them is made up of sub-divisions
of two properties which are named in their original grants
Salt River's Poort and Salt River's Vliei. The rest of the
land which is included in the six farms compsises the
separately granted properties Klein Aér, Gemsbok's Randt,
Roux's Dam and the portion of Elandsfontein which is known
as Leeuwkuil.

The parfies to this appeal own these properties in
the following manner:-

(a) The first appellant, Pieter S. de Villiers, is the
beiw g . W
owner of Salt River, which is made up of Lot Fhff Salt
and 4 Sali Riseen Voo and alag
River's Poort&?nd Lot b of Roux's Dam.

(b) The second appellant, William S, de Villiers, is the
owner of Leeuwkuil, which conprises Lot a of Roux's Dam and
the portioh of Elandsvlei which bears the name of Leeuwkuil.

(¢) The first respondent, Johannes H. Barnard, owns the
propefties La Porte and Mimbse Lodge, which are made up of
Lot B of Sald River's Poort, Lot D of Salt River's Vlei and
the farm Gemsbok's Randt.

(d) The second and third respondents, James P. Coetzee

and AlexeandeTessesesss/3



and Alexander Coetzee, are joint owners of Hopewell, which
is made oup of Lot C of Salt River's Poort and the farm
Klein Aar. They likewise own Lots D and E of Blimk Pontein
ahii a farm called Truter's Kuil, ﬁeither of which, although
they appear on the plan to which I shall refer later, have
any bearing on this case.

. (e) The remaining property, La Rochelle, is owndd by
the estate of the 1at¢ Charl R. de Villiers, which was a
party in the Water Court proceedings and in the appeal to
the Court a guo, but is not one of the parties in this appeal.
These properties are shown on the plan which is annexed to
this judgment, marked A.

Prior to 1891 the properties known as Salt River's

Poort and Salt River's Viei were held in undivided shares by
ainumber of different owners and, in that year, transfers were
passed to each of six owners or groups of owners. The
conditions to which all the subdivisional transfers were made
subject were annexed to those teansfers and dealt with the
water of thé SaltiRiver. These conditions became known as
the "fair share agreement" and are so referred to in this
judgment. The subdivisions wére described in the diagrams
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annexed to the transfers as Lots A, B, C, D and E and the
remainders of the two original farms, but these remeinders
became subsequently Lot F and are referred to as such in
this judgment. The parties to this appeal are all, with the
emception of the second appellant, sﬁccessors in title to
the original owners of $hétsubdivisions of Selt River's
Poort and Salt River's Vliei. There are two portions of.the
farm Salt River's Poort to which the present proceedings do
not apply, namely Lot A and the most northerly portion of
Lot C, which latter lot forms part of an upper property
called Kamfer's Kraal.

The Salt River, which is marked on Plan A, runs
through a narrow defile or poort situated on that part of

Lot C belonging to Kamfer's Kraal, When it emerges frmm

the poort it forms the boundary between Lots A and C and then,

for a conéiderable distence, the boundary between Lots B

and C. From there it runs to a point marked L on plan A/
where its water is turned out of the river channel by means
of a diversion dam/and flows down to the lower Lots D, E and
F. Like most Karpvo rivers, the Salt R¥ver is a flood-water
gstream without a normal flow and so all its water is surplus
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water. From the evidence it appears that it runs, on the
everage, for only sixteen dags a year.When it is in flood
its channel is in places too small to contain all the water
flowing in it and much of it spills over thé banks and
floods considerable level areas on both sides of the river's
course. The natural spreading of the water is a factor
which has proved to be one of considerable-importance
throughout the prodeedings in this case.

Prior bo 1891, it is not proved that any water was
used for the irrigation of cultivated crops, but the flood
waters were diverted, particularly from a dam known as the
:Ou uitkeerwal" situated close to the point L for the purpose
of irrigating the veld and flooding the low lying places
which are known as vlei®. It was only after the subdivision
that the use of water for irrigating ecultivated lands was
gradually introduced. The first diversion furrow which is
proved to have been made was teken out of the river at point
B on the boundary %etween Lots B and C. This furrow crossed
Lot C, passed over the corner of Lots D and E of Blink Fontein
and carried water onto Klein Aar, all of which properties
are now owned by the second and third respondents and form

part of.....‘.'.OOOOOD/G
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part of Hopewell. This furrow was constructed in the

year 1904 and it was used exclusively for ¥ke irrigation
AE sor ime whicn myy hast been cavter o faler tlos

on Klein Aar. Seme—time—dbater,—probably about 190%, a

small furrow was teken out at the point A and water was

led down by means of it to the homestead at La Porte (Lot

B).

For the purpose of making subsequent events
easier to follow another plan, marked B, is annexed to this
judgment. On it are marked the points A and B and the
furrow running from B in the direction of Klein Aar.

About 1930, the father of the second and third respondents,
who then owned Hopewell, erected a weir across the channel
~of the river at B and diverted more water into the Klein
Asar furrow than was then running into it. About the same
time, he made an opening in the river bahk at C and by
meand of it diverted more water onto Klein Aar.

At this time the owners of Lots D, E and F were
entitled to such water as they were able to divert, in
terms of the "Fair $Share" agreement, by means of the weir
at L. Benjamin de Villiers, who then owned Lot F (Salt

River) and also Leeuwkuil, and Henry de Villiers who owned

Lot D.l......".... ./7
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Lot D ( Mimosa Lodge) proceeded to buy in equal shares froﬁ
one, Egbert de Villiers, who was then the owner of Lot B

(La Porte) all his rights to the water of the Salt River.

A notarial agreement recording the sale was referrdd to
throughout the proceedings as "the 1932 servitude agreement"
and it will be sb referred to in this judgment. This
agreement gave the two lower owners the right to divert the
water at any point 4dn Lot B and to lead it to their respecfive
properties and, shoetly after the conclusion of this agreement,
Benjamin and Henry de Villiers enlarged the small opening

in the river bank at A end constructed the furrow marked
A-E-F on the annexed plan, marked B. This furrow had the
effect of divering a large quahtity of water over Lot B and
returnihg it to the river chamnnel in the vicinity of the

point marked K on plan B, from where it ran down to the diver-
sion weir at L. The appellants admitted that this furrow

was constructed with the object of diverting more water to

L by by-passing the two Klein Aar diversion points at B and
C on Lot C. In 1937 Henry de Villiers purchased Lot B from

beal

Egbert de Villiers and so there was a,merger of the servitude

because Henry became the owner of one of the dominant

tenement8.ceeeeee.. /8
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tenements and of the servient tenement.

In 1951 the first respondent purchased La Porte
and Mimosa Lodge which included Lots B ahd D, Lot B being
suhject to the servitude in favour of Lots E and F an respect
of one half of its water rights. In 1952 the appellants
went on_to Lot B end cut the furrow marked G-H through the
area marked 'Bos' on plan B and they likewise constructed
an earthen wall in the vicinity of point K, whiech is shown
on plan B and marked D. It was this act on the part of the
appellants which led to the water court proceedings and
ultimately to the present appeal.

in the Water Court

The orders claimedjunder sections 32(a), (b)
and (c) of Act 8 of 1912 by the‘respondents were, in so far
as they are relevant to the present proceedings, as follows:~

(a) A&n order declaring that the appellants are not entitled,
by vittuefofi:thecl932 servitude agreeme¢nt, to the use of
more water from the Salt River than one half of the gquantity .
which can be beneficially used on the farm La Porte (Lot B).

(b) An order declaring that the only furrow which the
appellants are entitled to make over La Porte is one from
the Salt River to any one of the appellant's properties

which.....‘o........../g
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which is not langer than is necessary for the conveyance
of the water described in paragraph (a).
(c) An order defining the quantity of water which the
appellants are entitled to divert in terms of paregreph (a).
(d) An order defining the rights and shares of the
parties to the water from the diversion weir at L in terms
of the "fair share" agreement of 1891,
(e) An order declaring that the appellants are not entitled
to lead water by virtue of the 1932 servitude agreement
onto the non-riparian properties Roux's Dam and Salt River's
Vliei.

The appellents filed a countercigim for a
declaration that the mpspondents were not entitled to lead
water on Gemsbok's Randt and Klein Aar as both of these are
non-riparian properties. In the appeal both to the Court
& guo and to this Court the only point raised regerding
Klein Aar's right to water was whether the second and thied
respondents were entitled to divert on to it more water than
was used there for irrigation on the 21st August, 1906, when
Act 32 of 1906 (Cape) ceme into force.

The Water Court made the following declaratory

orderSOOQol....ocobo'oo/lo
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endh Counbey ol e
orders upon the claims—{a)—to—e) set out above:-

(a), (b) and (c). The appellants were entitled to 2,000
acre feet of water per snnum by virtue of the 1932 servitude
agreement. The appellants were entitled to divert the water
at eny point on La Porte (Lot B) provided no water for use
on Selt River's Vlei and Roux's Dam was diverted above
point B on plan A. The appellants were entitled to take and
convey 2,000 scre feet per annum either by means of emren
furrow having s capacity of 140 cusecs which remained
continuously open, or by means of a larger furrow controlled
by & measuring and regulating device to be installed by them.
This furrow had to be constructed so as to convey water from
the river to the appellant!{s properties, i.e. not from the
point of diversion of A back to the river bed at K.

(d) The first respondent's rights as the owner of la
Porte and {Yhe second and third respcndents' rights.as the
owners of Lot C were unaffected by the provisions of the
"fair share" asgreement of 1891. The first respondent as
owner of Lot D was declared to be entitled to 43&% of the
water reaching the diversion weir at the point L and thé

first appellant as owner of Lot F end—Fet—{bi—ofTReunls—Dem

was declared.........-......./ll
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was declared to be entitled to 36%% of that water, With
the remaining 20% which was awarded to the owner of.Lot

E this Court is not concerned.

Bredin Klein Aaf was declared to be non-riparian to
the Salt River, but the second and third respondents were
declared to be entitled to divert and use water on Klein
Aer for irfigation purposes. Gemsbok's Randt was likewise
declared to be non-riparien, but the first respondent was
deglared to be entitled to use upon that prbperty (a) any
water which naturally drains upon it, (b) any water to
which he became entitled by virtue of the 1932 servitude
agreement, and (¢) any water to which he is entitled by
virtue of the "fairgghare" agreement of 1891.

With regard to ciaim (e), although the Court
found that both Salt River's Vlei and Roux's Dam were non-
riparian, no specific order to this effect was made. The
only order which Las any beering upon the Court's finding
that they were non-riparian was to the effect that no part
the 2,000 acre feet which the appellants were permitted to
divert by virtue of the 1932 servitude agreement might be

diverted below B if it was to be used on these properties.

of
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12.

The appellants appealed té the Court & quo
against all the orders set out above and, except for two
minor alterations which are of no imporsance except possibly
upon a guestion of costs, that Court dismissed the appeal.
The eppellents now appeal to this Court against the same
orders and upon the same grounds as those stated in their
ndtice of appeal to the Court a gquo.

The matters which are put in issue by the
appellant in this appeal are the following:-

(2) The nature of the remedies which are availablegto
a riperian owner forvithe purpose of preventing en owner
above him from diverting more s%élus water than he is entitled

to use and the locus standé of the respondents to apply to

Court for relief.

(b) The rights of riparian owners Lo use the surplus water
of a public stream such as the Salt River when they have
not been made the subject of an order of Court or of an
agreement between riparisn owners.

(c) The quantity of water which the second and third
respondents are entitled to divert for %ke irrigation

purposes upon the hon~riparian property Klein Aar.

(d) The Tight8.eveveaneveass/13
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(d) The rights which the parties to the 1932 servitude
agreement and their suocessors in title aoquired by viriue
of thet agreement.

(e) The declaration fhat'the rights to use the water of
the Salt River upon first respondent's property, Lot B of
Salt River'é Poort,and upon the second and third respondentfs
property Lot C of Salt River's Poort remain unaffected by
the "fait share" agreement of 1891.

(f) Whether the first respondent is entitled to the
use of any of the water of the Salt River on the non-riperian
property Gemsbok's Randt.

(g) Whether Roue's Dam is riparian to the Salt River and,
if it is, whether its owner is entitled to divert water at
the point A for use upon it.

lfkc.{btxpeawed, {»w‘ b 0“"'&)&1&‘-*\'/‘5,
The first ground of appeal which Mr., Theron

=2ELOAA
put forward concerned the remedy available to the respondents.
He contended that,in basing their application for relief
upon sub-sections (a) and (b) of section 32 of Act 8 of

WY
1912, +they mistook thelr proper remedy and that it was, open

N
to the Water Court to give them, under section 32, the
relief which they sought. The question of the correct

remedy is closely bound up with .4 of the rights of a

riparian.....”14
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riparian proprietor to surplus water by virtue of section
14 of the Act when those rights are unaffedted by an order
of Court or an agreement between the riparian owners. For
the sake of convenience I shall deal with these two matters
at the same time. Mr. Theron contended that,by virtue of
(q1x A

section 14 of the Irrigation Acqq a riparian owner is Fiven
an unlimited right to use surplus water for irrigation on
his riparian land, subject only to the restriction that he
may not waste it. There were formerly two remedies open to
riparian owners if they felt aggrisved by an upper owner's
excessive storage. The first of these, which has sgince
been the subject of repeal by Act 46 of 1934, was protection
procesedings and the second was an application to the Water
Court under the provisions of section 18 of the Act. The
only remedy still available to the respondents is that under
section 18 and itzwas by means of proceedings under this
section, and this section only, that a limit upon the amount
of water which might be diverted by the appellants from the
Salt River could be imposed.

I am of opinion that Mr.Theron's contention
that section 14 gives & ripariam owner an unlimited right
to surplus wgter is not well founded.

mlile...bl“Q'.....l‘../ls
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While section 14 of the Act does nod specifically limit a
riparien owner's use of surplus water, his right to use water
at all is made subject to the provisions of the Act and,
according to section 9, the use of public water is the use
which is regulated by the Act. The way in which a riparian
owner is entitled to use surplus water for irrigation is

set out in Regulation 19, which states that he may use no
more than he can reasonably be empected to use, and it is
this usé which sgction 18 describes as the quantity of

water which "he could reasonably be expected to use". In'

Smagrtt Syndivate Ltd. versus Richmond Munieipality and

others((1919) Krumneck's Reports $84 at pege 289),DE VILLIERS,

-

iLJ., stated the position in these terms:-
" The 14th section places no limitation on the quantity
" of surplus water which may be diverted or stored by a
" riparian owner....Then section 18 comes in as a proviso
" and lays down that, if he takes too much, there is a
" remedy. A right of recourse to the Water Courts is
" given to lower owners if an upper owner takes more
" surplus water than he could reasonably use. This is
" tantamount to laying down that each riparian ovmer is
" merely entitled to the reasonable use of the surplus
" water for, if a remedy is given when he exceeds a
" reasonable use, it can only be because he is entitled
" t0 the reasonable use and no more."

In the same judgment at page 306, the Learned Judge said

that it is an established principle of law that no person

POSESESBESeesrscccsacass/16
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.possesses a greater right to the use of public wgter than:
he is able to exercise beneficially and that it is this
cppacity for beneficisl use which is the measure of rights
to use public water. With this proﬁouncement I am in entire
agreenent. This stgtement ir in accordance with Parliament-
ary Regulation 18 which should guide a Water Court in
determining the quantity of surplus water which any ripatian
ovner can reasonably be expected to use in thé following

termsi—-

"o riperian owner shall have the right to divert on
" 40 his riparian land for the irrigation thereof,«.c...
* more water than he can be expected to use....what
" constitutes a reasonable use depends upon the circum-—
* stance of each particular case and is a guestion of’
" degree, but the following principleés) shall be taken
" {0 be of genersl application, viz:
" (a) the quantity diverted ......must not be greater
" than is required to carry out effickently and econom-
" ically the operations mentioned in sectioh 14 of the
" Act."

In the course of an article in ¥baume 39 of the South

African Law Journal (1922) at pages 413 and 414 in which he

made & detailed analgsis of the rights of riparian owners:

R Same podg {Larey Sv TER d Vikiers)
under section l@f\he stated the position in the following

termsi~ .
" We will take it that an owner may only be placed on

" an allowance as to surplus water if he has exceeded
" his rights. But his rights asre really the same

DefOrCeeecasescssnacenad/1T
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" before he is placed on an allowance as they are after
" that event. The order of Court merely defines what
" is the amount which he should take and should have
" teken. It crystallizes but does not alter his rights..."
" The nett result of sections 14 and 18 and
" Parliamentary Regulation 19 is that a riparian owner
" may take as much surplus water as he requires for
" efficient and economical primary and secondary use on
" his riparian land."
I have no hesitation iR saying that this

exposttion of the riparian®owner's rights to surplus water

in terms of section 14 of the Act is unquestionably correct.

(he g\“\qun\\r l;'\
(o]

Mr.Theron referred to passages which he quote ut oﬁASmartt

Syndicate Ltd.versus Richmond Municipality and others

(supra) at page 289 and Wagenaar versus du Plessis (1931 A.D.)

at _page 99 from which he sought to deduce that section 14
gives a riparian owner an unlimitéd right to impound water.
These passages were analysed By the learned Judge in the
Court & guo who went to some paims to show that @@® the
purpose for which counsel sought to use them had the effect
of divorcing them from their context. I am kn complete
agreement with his finding that the decided cases support
the gqonstriieétdon which has been gikven to section 14 in the
A Vip2Ygn owney
passages quotdd above and that if s, takes more than his

reasonable requirements, he is exceeding the rights which

the Act gives him.
Mr.Theron'S.;..OOOOQOOCO.. /18
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Mr.Theron's second contentionbgg that section
18 provides the only remedy by means of which a riparian
owner can limit the use of an owner above him. In suppéiri
of this he laid considerable stress upon the fact that it
has been said that section 18 is a proviso to section 14, and
he sought to deduce from that that the limitation to the =
reasonable use of water cannot apply until the proviso has
been put into operstion by the making of any application
to the Water Court. It seems to me that, while section 18
may be regarded as being in the nature of a proviso to
gsection 14, its ehief object is to provide a lower owner
with a simple remedy when an owner above him is exceeding
his rights. It does not seem t0 me that the section contains
anything from which it may fairly be inferred that a
riparian owner cannot be limited in his use of surplus water
by any procedure other than an applicgtion under this section.

In the present case the orders asked for
included (i) the determination of the rights of the parties
by virtue of the "fair share" agreement of 1891; (ii) the
determination of the rights of the parties by virtue gf the
1932 servitude agreement; (iii) the determination of the

appellantd’ civeeeecess/19
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appellants' rights of agueduct over Lot B and a claim for
an order for the removal of the.furrow G-H; and (iv) &n
order declaring Salt River's Vliei and Roux's Dam to be
non-riparian. These are all matters which can be édjudicated
upon by a Water Court under the provisions of subsgections
(a) and (b) of section 32 of the Act. They are equally
matters which cannot be dealt with under the prowisions of
section 18 of the Act. It does not appear to be logiwal to
say that, because the definition of rights under certain
agreements may necessarily involve the fixing of the
respective quantities of water which any one of the parties
may be permitted to divert, the remedy under section 32(b)
ceases to be available. Nor is it plain to me how a number
of riparian owners who are involved in a dispute ag to water
Such '
rights as is the case here could possibly get their respective
rights defined by way of an application under section 18.
For these reasons I think that Mr.Theron's contention that
section 18 was the only remedy available to the respondents
is incorrect.

The appellants' counsel rakied the further point

that none of th%rgppeﬁaents had locus standi to apply for a

definitioNeieseceeesss/20
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definition of rights which involved a limitation upon the
rights of the owners of Lots D and F to divert as much
water as they saw fit in the exercise of their right to
divert their share of Lot B8s water under the 1932 servitude
agreement. In so far as the first respondent is concernegd,
he is the owner of Lot B add he is entitled to one half

share of the water Ptights pertaining to it. This must

necessarily give him locus standi to bring preceedings in

the Water Court for a definition of his rights and those

of the owners of Lots D and F. In so far as the owners of

LoteC are conéerned, in the first place, it is comumon cause

that they have, by virtue of their user of the water on

Hleim Aar prior Bo the commenéement of Aet 32 of 1906, and

the presdrvation of such rights by section 8(c) of that

Act and by section 24(c) of Act 8 of 1912, é right se to

use the water of the Salt River. What the quantity is which

they may use is the subject of a later part of this judgmen®.
In the second place one, chkson/who grew up

on Hopewell and lived there stated that,in the days when he

lived on the farm when the river was in flood wate£ frequently

spilled over the channel of the river betwéen the points B

and D marked on plan B, and that this water irrigated the

veld...'....../2l
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veld of Lot C lying to the north of peint D, He said
further that when the water was diverted at point C &
considergble quantity of it tan round the eastern side of

the Vogelstruiskoppie and found its way to the Langkuile,
which hke partly on Klein Aar and pertly on Lot C, and from
there the larger part of the water flowed QVer Lot C down

to Mimosa Lodge. This evidence was borge out by the contours

B.‘ o ty(htnce 4,
shown on the topographical map which is exhibit 47 andAFhand,

N%\ﬂ"f&@&

who~dw a civil engineeﬁ\gtated that the course which
Jackson stated to have been that taken by the water over
Lot C was in accordance with the natural fall of the land
as shown by the contours. He stated furthermore that, when
he inspected that area before giving evidence there were
in many places itraces of flood water having recéntly run
over Lot C in.the way which Jackson described it used to
run in his time.

Both the right to use the surplus water by
diverting it at B onto Klein Aar and the fact that prior
to 1932, when the furrow at A was made by the appellants,
considerable quantitikes of water naturally ran over the weld

on Lot C and irrigated the val@ and that some water still

d0ES8 S0esessess/22
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does so, gives, in my opinion the owner of Lot C locus
stendi in a suit in which rights of dgversion by other
riparian owners immediately above them are put in issue.
Mr.Theron put forward one further conbention
under this ground of éppeal.#zgx was that, even if the
court,acting under section 18 of the Act placed a limit
upon the amount of water which an upper owner was reasonably
entitled to use, it was not justified in limiting the rights
given him by section 14 merely to his reasonable regquirements.
The furthest that anH such limitation could gé would be to
restrict kim the quantity of water which he could use
beneficially. This might well impl&, he argued, the use of
a greater quantity thagzgequired to produce a §rop by
means of economie irrigation. If the application of a
largér quantity of water would produce a more abundant crop,
then the upper owner was entitled to take it because his
full requirements had to be satidfied. As there was no
evidence to indicate what that quantity might be, but only
evidence of the reasonable requirements of Lot B, the Court
could not meke any order limiting the use of water on thesr
respective properties in terms of the servitude agreement of

1932.
I have....-......00'/23
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I have already dealt at some lenghh with the rights of use

under seftion 14 and 1 have expressed my entire agreement

I
with the statement of DE VILLIERS, &.J., in Smartt Syndicate

Ltd, versus Richmond Municipality end others (supra) in

which he said that it is the capacity for beneficial use
whigh is the measure of rights to use public wgter, and to
his further pronouncement that sections 14 and 18 of the
Act, read with Parliamentary Regulation 19, entitle a
riparian owner to take as much surplus water as he reguires
for efficient and economical use on his riparian land. To
.

say that=a riparian owner may tgke the water which he
requires for efficient and economical irrigation of his land
is,in my opinion, exactly the same thing as saying that he
may take his reasonable requirements or his full reasonable
rdquirements and it does not seem to me that this is in any
way différent from saying thet he must make beneficiasl use
of the water without waste.

The evidence of Dr.Tidmersh, which is criticised
by Mr.Jheron, is to the effect that the wetting of the soil
on Salt River's Poort to a depth of six imfbes is the limit

of the efficient and economic use of water for irrigation.

FOr thiSeieeenenceseass/24
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For this purpose between 30 and 31 inches wﬁuld have to be
appléed to the soil during the irrigating season. This
evidence was not contradicted aﬁd the Water Court accepted
it. The learned Judge based his calculation of the
quantity which wogld be required for the full reasonable
requirements of one half of Lot B's irrigable area upon
Dr. Tidmersh's evidence and fixed 2,000 acre feet per annum
as that quantity. 1 am of opinion that, in doing so, he
gave the appellants thé use of all the water they are
emtitled to in respect of their rights under the 1932
servitude agreement.

The next matter with which I shall deal is ths
quantity of water which the second and third respondents
are entitled to divert and use for irrigation on the non-
riparian property, Klein Aar. The constrgction of the furrow
from point B on plan A %o Klein Aar was completed in 1904.
At that time, the only streams which the common law recog-
nised as public streams were those which were perennial
streams. The Salt River was not a perenniai stream and
consequently was-a private stream, and every owner of propefty
Whe had o cotss
econtiguows to the stream could use all the water which reached

hi8 Propert¥.ceescccescecss/25
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his property in whatever manner he chose, subject of course

to the maxim sic utere tuo ut alienum noJ&aedas. This
\

position was changed in the Cape Colony through the passing

of Act 32 §f 1906, when, by virtue of section 3 of that
Act, rivers which carried flood-water only, like the Sakt
River, were made intermitt@nt streams. In terms of section
7 of that Act the water in these streams became,from then
onwards, public waberuand the owners of land contiguous to
them were given riparian rights.

Seeing that the Act was intvoducing an important
change in the common law, it made provision fof the preser-
vation of existing rights and the rights so preserved are
set out in section 8 which is as follows:

" 8. Nothing ih the preceding section shall:

"(a) Compel any person who, previous to the passing of

" ;this Act, has constructed or had in course of construc-
" tion works for the useful employment of the water of

" gpy intermittent stream, to allow to flow down past

" his works water which he could beneficially use by

" means of and for the purposes of his work, and which he
" was entitded so to use;

"(b) Prevent any person from doing anything necessary to
" prevent the ersosion of land;

"(c) Prevent any person who, prior to the commeneement

" of this Act, has used and was entitled to use the

" water of an intermbttent stream for irrigating a non-
riparian property, from continuing such use.

" And eny special regulations drafted hereafter under

the preceding....../26
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" the preceding section shall not interfere with the
" enjoyment of the exemptions in this section mentioned."

_Act 32 of 1906 remained of force and effect in the Cape
Province until 1912 when it was rgpealed by 4Act 8 of 1912,
which agaiw was of force and effect when the proceedings in
this case commenced. Act 8 of 1912 provided, too, for the
preservation of exisfing rights in terms similer to those
which the previous Statute had contained. Section 24 of
Act B of 1912, which is the relevant section,is as followg:-

" 24. Nothing in this d:hapter shall be construed as —
"(a) compelling any person who, prior to the commencement
" of this Act or of any prior law, has constructed, or

" had in the couree of construction, works for the

" useful employment of the water of any stream, to allow
" o flow down past his works, water which he could

" beneficially use by means of or for purposes of his

" works and which he was entitled so to use;

"(b) preventing any person from doing on his own 2i&nd

" any act necessary ‘o prevent the erosion thereof;

"(¢) preventing any person who, prior to the commence~-

" ment of this Act, has used and was entitled to use

" the water of any stream for irrigating non-riparian

" land, from continuing so to use such water."

Mr.Theron contended that upon a proper inter-
pretation of section 8 of Act 32 of 1906 the water which the
second and third respondents were entitled to use on Xlein
Aar was limited to the quantity which they were actually
diverting when the Act ceme into force in that year. It

weve.

followed, therefore, that ﬁ%ﬂwas not entitled to any
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additional water which tﬂej obtained through the construction
of the weir at B and through the‘diversion of water from the
point C, both of which commenced in the yéar 1930, 1In
support of this contention Mr. Theron argued that the fimal
woPds of section 8(c) of Aet 32 of 1906, i.e. "such use"
could only refer to the water which an owﬁer of .land "has
used and was entitled to use" when the Act came into force.
This contention, he said, is further supported by the wording
of sub-section (a) of section 8 of the Act. This sub-section
limited the owner's pights to water which he could use by
means of and for the purposes of his work and, although it
does not specifically say so, it is applicable to irrigation
works as well as works erected for other purposes (see Smartt

Syndicate Ltd. versus Richmond Municipality and others,(1)}

Krummeck's Reports at page 307). From this it follows %hat
any interpretation other than the one contended for by him
would cause sub-sections (a) and (c¢) of section 8 to be
contradictory to each other, for under (a) an owner's right
to use water for irrigation is clearly limited to the
quantity which his works diverted at the commencement of the

Act, while under (e¢) no such limitation is imposed.

Im...............'../za
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I am of opinion that this contention is not
well founded. It appears %o me that the words "such use"
with which sub-section (c) of section 8 conclﬁde refer to
"the use of the water.....for irrigating:non-riparian proper-
ty", from which it follows that it is the use for irrigation
of which ne person might prevent the continuance. Act 32
of 1906 was, by section 1 of the Act, "cited as the Irrigation
Act, 1906". A perusal of the %@tute mekes it very clear
that it is irrigation, and irrigation elone, which it is
the object of the Act %o promote and facilitate. Section
7 of the Act made & drastic change in the common law by
taking away from the owhers of land in the greater part of
the Cape Colony the unlimited right to use the water of
flood-water streams free from any restriction whaisoever.

It introduced for the first time, the restrictions which
riparian ownership and riparian rights entail in so far as
a large numbexr of rivers g;g concerned. It seems to me that
the exemptions which section 8 introducerhould be inter-
ptetéd'in the light of the whole frame and object of the

Act and that, where a right to continue to irriggte land is
preserved, it was intended to preserve iksin a way which

wolﬂdl....l.‘l.....‘./zg
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would enable the owner of the land to make the best use of
his property by using water for irrigating it. From ﬁhe
time the Act came into force a preferent user of the water
which had hitherto been private water was given to the owners
whose land was riparian to the river, but these owners were,
by the exemption, prevented from interfering with any use of
water upon a proPérty which was being irrigated at that time
but would, otherwise, have fallen outside the somewhat arbitrary
distinction of riparianksm. The owner of the non-riparian
land, who was doing the very thing which the Act sought to
promote, was by the exemption relieved from a provision of
the Act which woudd have thwarted his efforts.

Mr.Theron's contention that the words in section
8(c) "such use" can only refer to the water which an owner of
land 'has used and was entitled to use" when the Act came
into force is, in my opinion, negatived by the wording of the
section. The words are not "at the commencement of this Act!
but "prior to the commencement of this Act" and the right of
use which the owner of a non-riparian property had prior to
the passing of Act 32 of 1906 was an umlimited use of the
water of a private stream. This is a reason why the sub-sectior
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lends itself so readily to the interpretation that the right whi
which is preserved is the right to a reasonable use for irriga-
tion.

Not can 1 see that any interprefation other than
the one he put forward causes sub-sections (a) and (c) of
section 8 to become contradictory to each other. In my
opfnion section 7 deals with the irrigation of riparian land,
section 8(a) deals with water used on riparian land for purposes
other than irrigation and section 8(c) deals with water used
for irrigation upon non-riparian land. It seems to me that
this is the basis upon which an intermretation of section 8(ec)
must rest and it execludes any question of both contradiction
between sections 8(a) and 8(c) or éf their overlapping. As
‘section 8(a) is intended to preserve rights, other than rights

.

to use water for irrigation, the limitation of them to the
extent of such beneficial use as was enjjoyed whgn the Act was
passed fits fairly into the object of an'Act which seeks
solely to prombfie irrigation. It does not, however, in my
opiniop, detract from the much greater rights whicﬁ are

specifically preserved by sub-section 8(c) for the benefit

and advantage of land owners who were then actually occupiéd
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in carrying out the objects of the Act.

There appears to me to be a further reason for
hplding that an owner of non-riparian land was not limited
to the use of the quantity of water which he was using when
Act 32 of 1906 came into force. The right which was preserved
for his benefit by section 8(c¢) was so preserved bécause it
was in existence before the Act came into force. By section
T, the newly created riparién owners becamg entitled to a
preferent right to use the water, "subject to the gxisténg
rights of others'" i.e. subject to the right of the owner of
non-riparian land who h&ad been using the watdr for irrigation
to continue to éo so. 1 cannot understand how any limitation of
his user can possibly vbe read into section 8{(c), the more so
seeing that the rights of the riparian owners were limited in
favour of the non-riparien owners' rights of prior use.

Mr.Theron argued that the wording of section 23
of Act 8 of 1912 indicated that section 24(c) of that Act
should be rezd as placing e limitation upon the rights of use
of an owner of non-riparian land. It is true that séction 23
deals, as did sedtion 9 of Act 3é of 1906, with surplus water,
but it deals equally with normal flow. Moreover, it deals
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with the use of water for irrigation, but it deals equally
with its use for industriel purposes. Rights of user ﬁerof
normal flow for irrigation and rights to use either normal
flow or surplus water for indusfrial purposes bring into
operation legal factors which are totally différent from those
which govern the use of surplus water for irrigation, and I
cannot understand how it is possible to use section 23 for

the purpose of interpreting either section 24(0) of Act 8 of
1912 or sedtion 8(c) of Act 32 of 1906.

A further point put forward by Mr.Theron was that
e the 'protection' sections of Act 8§ of 1912 (sections 15
and 16) applied only to riparian owners and that-non—riparian
owners were excluded from>protection proceedings. From this
he sought to deduese that their existing works were to be re-
garded as confined t%ﬁﬁiversion of the quantities of water which
they hed originally been capable of diverting prior to the
passing of Act 32 of 1906.

Protection was a privilege which was created for
the expréss purpose of enabling a riparian owner, who had
constructed or proposed to sondtruct works for the storage or
diversion of surplus water, to obtain some certainty that a

defined.ceasssescees/33
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rivev
defined quantity of water would, if the wedtexr came down in

spate, be available for storgge or diversion by meané of his
works. The court was empowered to order that any ripsrian
owner, who might be affected by the granting of protection,
should be called upon to declare what works he prorosed, in
the futute, to erect. The right to apply for protection was
given only to the owners of riparian lapd thus excluding owners
of nén-riparian land from participation in the privilege.
Until protedtion had been granted to the declarants by a Water
Court all owners of riparisn land, and apparently of non-
wle theie vtjlnt) weed rrfnrvcd‘ by §5¢ of At 32 of 1904,

riparian land toev were free to construct such works as were
necessary 1to ensure them the beneficial use of the surplus
water. After the granting of e protection order the owners of
exisiémng works, even if they were riparimen owners, were barred
from extending thelr works unless they had declared and been
granted protection for the extension. After the grant of
protection to other owners, the existing works ef all owners
who had not sought protection became "static" and that applied
to both the owners of riparian and non-riparian lend.

it does not appear to me that, from a position of
this k&nd it can fairly be implied that sections 15 and 16 place

3w sweh
-8 limitation upon the rights of owners ofhnon—riparian lznd,
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nor can I understand why, when the legislature selects a
padticular class of persons for the purpose of conferring upon
it privileged rights to the use of water, its failure to confer
upon & different class the same privilege is something from
which a limitetion upon the eiisting rights of the latter class
must be inferred, The contention seems to me to be a non-
sequitur and, consequently unsound.
There is, however, another reason for coming to this
- ULIII- II.M arrived,
conclusioq‘ Under ordinary circumstances it is not permissible
to interpret a statute by relying upon the wording of regulation
which have been passed subsequently by virtue of its terms. The
positicn in regard to Act 32 of 1906 is, however, different for
section 116 provides that all regulations proclaimed by the
Governot under the Act shall while in force have effect as if
enacted in the Act. The regulaticns which dealt with the use of
water on non-riparian land, Regulations 117 and 118 are as
follows:— "117.The requirements of all riparian lands must first
" be considered before any water shall be diverted for
" the use of non-riparian owners.....
"118.The requirements of non~riparian owners for the
" full exercise and enjoyment of rightd allowed under
" section 8(c) of the Act must be fully provided for."
These reguiadtions were duly proclaimed by the Governot and thus

became part of the statute. The words "full exercise and enjoy-

ment" seem to me to place non-riparian owners whose rights had

been preserved by section 8(c¢) in the same position as riparian

owners when the question of granting other non-riparian owners

the right to use SUTPIUS WateF.e.... water..../35
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water came up for consideration by a Water Court.

Mr.Theron raised the fubther point thet the
only right to which the owner of land contiguous to a private
stream like the Salt River, was entitled prior to the

Such
commencement of Act 32 of 1906 was a right to diverthwater
as reached his property. He could not, he arfued, ever
heve had a right,in respect of a private stream, to compel
an owner of land above him to allow water tc flow down to
him. Por this reasop, he could never, after the Act came
into force, require that any riparian owner should permit
water to reach his point of diversion and that the position
remains the same today. Theoretically thet contention may
be sound, but it has no application to the circumstances of
this case. The evidence establishes beyond doubt that there

't) TV

was no Qiversion of water uponp\alt River's Poort in 1904,
There was a diversion of a very minor nature in or about
1908 and the first major diversion was in 1932p when the owners
of Lots D,E, and F made the furrow A-E-F with the object of
by-passing the predecessor in title of the second and third

And, i)v’t-(em"n;g, f-\u‘,.. ‘]’VW\«, A\VQ,M e
respondents diversiens to Klein Aar at the points B and C.

From these chrcumstances it follows that, in 1904 all
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the water of the Selt Riv¥er which its channel could carry
reached phe point B and that, had the furrow from there to
Klein Aar been sufficiently large, the full requirements for
the irrigation of Klein Aar coudd have been supplied. As it
was this water which the owner of Klein Aar used and was
entitled to use prior to 1906 there appears to me to he no
substance in this contention.

Seeing that the plaintiffs' rights were protected
in the mafdner I have indicated by section 8(c) of Act 32 of
1906, it cennot, in my opinion, be questioned that they were
still so preserved at the time the appdication to the VWater
Court was made. The exemption created by sectioh 8(c¢) of Act
32 of 1906 was re-enacted by section 24{(c) of Act 8 of 1912 inm
almost the same terms. The only difference between the two
sections is that, in the latter section, thé coneluding words
ere "so to use such water" instead of the words "such use"
which are the consluding words of section 8(c¢). If this slight
alteration in phraseology does not add to the presergation of
rights which section 8(c¢) of Act 32 of 1906 fkﬁ:ﬁi, it can
assuredly be said that it does not detract from it. It seems
to me to be clear that “so to use such water" was intended to
meén "to use the water for irrigating non-riparian land".

I am, therefore, of opinion that it was the intention of
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the legislature of the Cape Colony, when 1t passed Act 32 of
1906, to put owners of non-riparian &aand, upon which the water
of intermittent streams was being useq for irrigation prior

to the commencement of that Act, in exactly the same position
as the land to which the Act had given the characteristics of
riparian land, and to give to those owners the same rights to
use water as it gave to the newly c¢reated riparian owners, and
that 1t is these rights to which Klein Agr is entitled. Both
the learned Judge of the Water Court and the three Judges of
the Court g guo came to this conclusion and it appears to me
to be the most logiwval interpretation of the section.

HMr.Muller referred.to e passage from Hall on Water

Rights at page 83 which is to the following effect:-

" The attribute of riparianism attaches fo land only in

" respect of its relationship to public streams (Section 2

" of the Aet), and so no distinction could be drawn between
n " riparian and non-riparian land in relation to a private

" stream. Since the passing of the Irrigation Act of 1912,

" gnd, in the Cape Province, of Act 32 of 1906 (Cape), the

" provisions governing riparian land have become applicable

" t0 intermittent streams. If land which does not fall

" within the statuiory definition of riparian land was,

" prior to the passing of these statutes, irrigated with

" water from an intermittent stream, its owner is entitled

" t0 continue such use, and, in any proceedings for‘re-

" stricting the use of, or apportioning, the water of that

"stream, such non-riparian land would have to be placed

" upon exactly the same footing as land which is riparian

" in terms of the Irrigationg Act."

This is, of course, not an authority for the

COrrectness.seeesss /38
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correctness of the statement which it contains but, when

; wrote it in 1931, 1% represented the existing practice in
connection with the usé of surplus water on non-riparian
properties which were exemptgd under Act 8 of 1912. During
the 27 years which have passed since then exempted properties
have in actual practice confinued to enjoy the same rights

to use surplds water as ppoperties riparian to the river.
Where there are two possible interpretations of a statutory

provision and the choice in favour of one or other of them

is so delicately balanced that a halr may tip the scale, it
seems to me that the manner in which the provision has been
carried out and the rightg which have been exeréised by
3%??33 of it during a period of over 50 years cannot be
enirely ignored. There must necessarily be a considerable
number of properties which are in the same position as that
ownet by the second and third reépondents i.e. properties

which have enjoyed
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full reasonable reguirements for irrigation since the two
Irrigation Acts were passed. If the interpretation which the
appellant seeks to plece upon it is to be given to section 8(e)
of Act 32 of 1906, any develogémeng by means of the'irrigation of
these properties since 1906 will hmve proved to be illegal and,
in order to determine their rights, the chdck will hmve to be
put back to 1906. After the lapse of more than 50 years it will
be extremely difficult to establish what gquantity of water was
used prior to 1906 and, moreover, as the quantity is likely to
have been quite small because flood-water irrigation was then in
its infancy, the present owners of some of those properties may
well be faced with ruin.

The next matter whick falls to be dealt with is whether,
upen & true interpretation of the 1932 servitude agreement, the
appellants exceeded the rights which it gave them. As the second
and third respcndents were not parties to the agreement, this is
a matter between the first respondent as the owner of the servient
tenement, Lot B, and the appellants. The rélevant poripoms of
this agreement are as follows:- ,

"1l.The said Egbert Devenish de Villiers as owner aforesaid

hereby sells unto the said Benjamin Gerhardus de Villiers
and Henri La Porte de Villiers as owners aforesaid in
egual shares who hereby buy from him the full and sole
right to and right to divert ail the water of the Sout
River, district Beaufort West, to which the said Egbert
Devenish de Villjers is entitled as owner aforesaid and

which flows on or through or over the farm "La Porte"

otherwise knovn =28 Lot B Salt River's
Poort/40
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"Poort, district Beaufort West, the property of the
said Egbert Devenish de Villiers for the sum of One
Thousand Pounds (£10004 Sterling, payable Five Hundred
Pounds (£500) in cash and Five Hundred Pounds (£5003
Sterling on registration in the Deeds Office, Cape
Town, of this agreement against theixr respective
Deeds of Transfer.

2. The said Egbert Devenieh de Villiers, Benjamin
Gerhardus de Villiers and Henri le Porte de Villiers
agree that the water may be diverted and led over thé
farm “"La Porte" otherwise known as Lot b, Salt River's
Poort on to any of the properties owned by the parties
of the second part as aforesaid at 2ll times and in
whatsoever manner the said Benjamin Gerhardus de
Villiers and Henri la Porte de Villiers may wish, and
for this purpose they shall have the right of aqueduct
from any part of khe Sout River flowing through "la

Porte" otherwise known as Lot B, Salt Rivers Poord,
through such property to any place they may desire to
take such water on the properties owned by them ae
aforesaid.

3. The said Benjamin Gerhardus de Villiers and Henri
la Porte de Villiers shall at all times have a free
right of way over the farm "La Porte" otherwise known
as Lot B, Salt Rivers Poort for themselves, their
agents or servants to attend to the diverting and
leading of the water. They shall likewise have the
right to cut down trees where necessary to give effect
to the said diversion and leading of water."

Mr.Theron cantended that the appellants did not

exceed their tights to take water because the owner of Lot B

has at no time been restricted by an orderlobtained under

section 18 of the Aect, to taking a limited quantity of water.

Until such an order has been obtained he is entitled to an

unlinmited use of the surplms water and the appellants' rights
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to take one half of the water are similarly unlimited.

(Y |
As’no such order has been claimed in these proceedings the
fx .

- alker
Water Court has no right eidther to 1imiﬁmthe gquantity they

may take ot the size of the furrow by which water may be
divertdd.

I have already found that it was not necessary
for the first rewpondent to proceed under section 18 in
order to obtaihjla declaration of his rights under the 1932
servitude agreement, and, furthermore, that he is entitled

ard, e Cr At e
to have his rights defined under section 32 of the AC?A,this
contention fails.

Counsel then submitted that the right of
agueduct granted to the appellants in @lause 2 of the
agreement was couched in such wide terms that they were
entitled to take as many furrows as they liked across Lot B
and to take them in whatever directions they chose. The
words upon which this contentioAFs based are the following:-

The parties "agree that the water may be diverted and
"led over the farm La Porte....onto any of the properties
"owned by the parties of the second part" (i.e. the
appellants' predecessors in title)....."and for this
"purpose they shall have the right of aqueduct from

"any part of the Sout River flowing through La Porte...

"through such property to any place they may desire

to take’....l'......"b‘/36



"$o take the water on the properties owned by them as
" aforesaid.”
The grant of the right of aqueduct to any

place where the appellants wish to thke the water on their
properties, does not in my opinion admit of the construction
placed upon it by Mr.Theron. The grant of the right of
aqueduct i asgrant simpliciter, and it gives the dominant
owner the right to select the course of the furrow he requires,
but he must select a course which will cause the least
possible inconvenience to the servient owner, consistent of

course, with the proper exercide of the former's right of

gservitude( Gardens Estate versus lewis, 1920 A.D. 144).

The grant is simpliciter because the dominant owners are

permitted to construct their aqueduct from any point on the
Salt River to any point on their properties, but it is
limited in one respect and that is that its course must be
from the river to those properties.

Moreover, it was proved in evidence beyond
any doubt that the furrow which the appellants made between
G and H in 1952 was of such a nature that a danger arose that
the river might thereby be diverted to a new course and thus
damage the first respondent's property. This is something

very different.cscsecssess/37
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very different from the selection of a course which will
cause the least possible inconvenience to the servient owner
and it is not a legel exXercise of the rights granted by the
servitude agreement.

The seconé and third respondents were not
parties to the X932 agreement, but their right toAdivert
water at pointe B on plan B for the irrigatioh of Klein
Aar is necessarily affected by the diversion of large
quantities of water at point A. Should the diversionﬂ&e
~such as to bring about the forﬁggg ;f & new channel of the
river along the course A-E-F~G-H, it would.have the effect
of depriving them of all water at point B,amd thus defeating
their right to irrigate Klein Aar.

The furrow from A to F which was constructed
in 1932 ran from A to F and there ¥w» discharged water out on
to the veld in such a way that it ran down to & place where the
river makes a bend in the vicinity of the point marked K on
plan B. Here all the water from A which reached K was dis-
charged into the course of the Salf River, and it ran down
the course until it reached the diversion dam at L and fell
to be distributed in terms of the servitude agreement. This

QiVersSiOf.ecececesssess/38



diversion had the effedt of preventing sll the water, which
was diverted at point A from reachirg poknts B and @ on Lot
C,%ﬂﬂ so any diversion which was in excess of the gquantity
which one half of Lot B could reasonably use made an inroad
upon the right of the second and third resfondents to use
water on Klein Aar.

The appellant & admitted in the co{u-se of
their evidence tﬁat the furrow A-E-F was made with the
object of by-passing the diversions on Lot C and Qf bringing
down more water to the diversion weir at L from which point
they could bring it to their properties. It is plain that
neither the furrow A-E-Fﬁ%r its extension from G to H was
a furrow diverting the water from the course of the Salt
River on to any point on the appellants' property in terms of
the 1932 servitude, nor was it an agueduct constitteted for
this purpose. It follows that the meking and maintenance
aﬁé both these furrows is unauthorised by the aervitude
agreement and that, unless the consent of the first respondent
is obtained to this manner of taking the water, the appellants
have no right to continue to dosso.

In this connection, one further point was
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raised by Mr.Theron i.e. that, infgéerms of Paragraph (4) of
the Water Coﬁrt's Order, the appellants were deélared to

be entitled 4o only one furrow from the river to their
properties, whereas they may take water at poipt A for
their riparian land, but only below point B for their land
which has been declared non-riparian. This is an anomaly

and it appears to have crept in per incuriam. With the

consent of the parties paragraph (4) of the Order has been

altered to read as follows:-
ﬁ
"1The present paragraph3(4)Ato become (4) (a).

2. new paragraph 4(b);to be insérted as follows:~
Paragraphs (3) and 4(a) hereof are not to be construed
as containing any decision on the question whether
First or Second Respondents are entitled to exercise

thes their right of agqueduet for conveyance of the gqmantity

e of water defined in paragraph 1 hereof by means of cne
furrow only or by means of more than one furrow or by
means other than a furrow, e.g. a pipeline or pipelines?

The next point raised in the ?rounds of appeal
is the definitionm of the rights of the Parties under the
"fair share" agreement of 1891 and, more especially, the
correctness of the finding b¥ the Water Court and the Court
a guo that the rights of the owners of Lot B and Lot C to use
the water on those properties were not affectéd by the terms
0of the agreement.

The "fair share" agreement was concluddd as a
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subsidiary part of an agreement to partition the two farms
Salt River's Poort and Sal¥ River's Vliei between a number of
owners who held those properties in undivided shares. After
the shares of the different owners had been defined in the
power of attorney to pass sub-divisional transfers, certain
epn@ithgns were included with the object of enabling them.
to be registered against all the transfer#deeds. Of these
conditions, the first two gave bights of servitude over Lot
B to certain of the owners of the newly allotted defined
shares. The conditions sre as follows:i-

" We have further mutually agreed as follows:-

"l. That the proprietor or proprietors at any time of
any portion of the aforesaid farms, situaté below the
portion herein agreed to be allotted to the said
Executors Testamentary of the said late Cormelis Forbhes,
shall have the right at all times to enter upon the
portion so allotted to the said Executors for the
purpose of repairing end mainteining in order, the
existing Bam, known as the "Uitkeer Dam", situate in
the run of the Salt River on the said pértion of
aforesaid farms.

2. That the proprietor or proprietors at any time of
the said pertion of said farms so allotted to said
Executord Testamentary of late Cornelis Forbes shall

sdow dhpow the proprietor or proprietors of the portions

of the said farms situate below the said poﬂion S0
allotted to said Executors, to divert the water from
the aforesaid Bam, when it shall be necessary so to do,
to secure to the said lower poritmons of the said farm,
a fair share of said waqter."

At the time the agreement was entered into,

there............../4l
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there wxisted in the vicinity of peint I an "uitkeerdam"
across the course of the Salt River which is marked as such
on the plan marked B, This éam had been constructed for the
purpose of diverting the flood waters from the channel of
the river, spreadiﬁg them ow¥er a large area of the surrounding
land and filling the vlel areas situated below the dam with
the object of improving the grazing. At that time this was
the only place where water was diverted from the river chgnnel,
and the evidence shows that a2 considerable gquantity of water
spilled over the banks off the river on to Lots B and C above
the uitkeerdam which headed the wgter back on to those
properties. The water of the Salt River was private water
and an owner over whose land it ran could use it, waste it
or dispose of it just as it suited him. The water could,
moreover, be used on any land onAwhieh it was diverted, for
the distinction between riparian and non-riparian land did
not then exist £o far as the Salt River was concerned. The
agreement fallsg, therefore, to be interpreted in the light
of these circumstances.

Mr,.Theron contended that clauses 1 and 2 of
the agireement must be read to imply that each of the six
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sub-divisions of Salt River's Poort and Salt River's Vlei
J;;é entitled to divert no more than a fair share of the
water of the river. In order to give the agreement this
meaning, he argued,all that was necessary was that for the
words "the water" in the phrase "to divert the water from the
aforesaid dam" which appears in clause 2, there should be
substituted the words "the water of the Salt River" of the
words "the water coming down the course of the Salt River".
If the agreement were to be read with these words added to
it, it becomes guite cleax}he sgid, that when it stated that
the object was that the fair share of the water in respect
of which each of the lower farms had to be secured was a
fair share in relation to the shares of the other five sub-
divisions of the two origipal farms.

The righs$s given by the agreemebht were given to the
owners of Lots situated below Lot B and these rights were,
firstly, a right of entry upon Lot B =8 for thé purpose of
keeping the uitkeerdam in order and, secondly, the right
to divert water from it in order to ensure that these lower
lots epeceived a fair share of the water.

Mr.Theron argued that Lot C is situsted below Lot B and
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is, therefore, one of the properties contemplated in
paragraph 2 of the agreement. The geographical stiumtion

of Lot C, as originaslly surveyed, does not support this
contention for the area which was cut off at its northern end
is, in relation to the course of the Salt River, clearly
ahove the highest point of Lot B and it is difficult to

&n wLM k._, b'r\-deoc ]
understand hewke—erises—adh his contemtion. I am of opinion

,L“\-"—( Po‘/hn:,; o’i fy Sacd a‘—o\,\,w.
that the preperties mentioned in paragraph 2 ere the Lots
D, E end F,

The rules which must be applied before a term

can be implied in a contract were re-stated in MUllin (Pty.)

Ltd., versus Benade (1950 (1) S.4. 211 (4.D.)) by CENTLIVRES,

C.J+, in the following terms:-

" SOLOMON, J.A., in delivering the judgment of the Court
" in the case of Union Gevernment (Minister of Railways

" and Harbours) versus Faux Ltd., 1916 A.D. 105, said at
" page 112:- It is needless to say that a Court should

" be very slow to impady a term in a contract which is

" not to be found there, more particularly in a case like
" the present, where in the printed conditiond the whole
" subject is dealt with in the greatest detéil; and where
" the condition we are asked to iMply, is one of the very
" greatest importance on a matter which could nof possibly
" have been absent from the minds of the parties at the

" time when the agreement was made. The rule to be

" applied by & Court in determining whether or not a

" condition whould be implied, is well stated by IORD

" ESHER in the case of Hamlyn & Co. versus Wood & Co.

(1891, svvivessnanseenses/b3
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" (1891, 2 Q.B.D. 491) as followws:- "I have for a long

# {time understood that rule to be that a Court has no

" right to imply in e written contract any such stipu-

" lation, unless, on considering the terms of the con-

" tract in a reasonable and business manner, an

" implication necessarily arises that the parties nust

" have intended that the suggested stipulation shoudd

" exist. It is not enough to.say ikawoth@dbe a

" reasonable thing to make such an implication. It must
" be a necessary implication in the sense th&t I have

" mentioned."

I am of bpinion that were the words to be
read into the sgreement as sugfgested by the appellants' counsel,
they would give it a meaning palpably different from that which
its plain mwerding conveys. It is not ambiguous in any way and
there is no room for holding that the "fair share"of the water™
to which the lower properties are entitled is synonymous with
a8 fair share of a2ll the waker of the Salt River. The only
right to wateﬁ:yhich the owners of Lots D, E and F which,
otherwise, would héve been cut off from any source of supply,
became entitled was to go to the uitkeerdam on Lot B and %o
thke all the water which reached it. It follows that the
findings of the learned judges, both in the Water Court
and the Court & guo, that the "fair share" agreement does not
limit in any way the water rights of the owners of Lots B and
C is correct. Lot A has never figured in these proceedings for

it is cowmon.............../45
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it is common cause that, because of its geographicel
situation and geo-physical characteristics, water from the
Salt R¥¥er has never been used on it.

There remains to be considered the gquestion
of the use of Salt River waler upon Roux's Dam and Gemsbok's
Randt and I shall deal with Roux's Dam first. The only order
of the Water Court which affects the appellants' rights %o
use watdr on Lots A and B of Roux's Dam is that part of
paragraph (é) which states that "no yaﬁer may be‘diverted
above point B, shown on plan B, for use upon the two portions
of Roux's Dam® It is this order which is appesled against,
bﬁt the Water Court actually found thet Roux's Dam is not
riparian to the Salt River and it is upon this finding that
the limitation in paragraph (2) is based, The guestion which
arises for decision, therefore, is whether the Water Court
and the Court a guo were justified in finding that Roux's
Dam is not riparian.

Mr.Burger,who argued this part of the case for
the eppellents, based his contention that Roux's Dam is
riparian upon two submissions, viz.:-

(a) That e branch of the Salt River formerly traversed

the Propertyececescesccssss/46
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the property in the past and that, although changed somewhat
in form, it continued to ruw ascross it when the present
proceedings commenced, and

(b) That in former years the main channedfof the Salt
River traversed the property, but, owing to the steps taeken
by am former owner of Salt River's Poort to prevent erosion
on his land, it beéame obliterated, which action could not
operate to deprive Roux's Dam of its characjperistices as
riparian lend.

In support of the Tirst of these subissions,
Wk "d wreo clome

counsel pointed outv\from exhibit W.C.R. 17, which is a
compilation plan made from the originel grants of all the
properties to which these proceedings relatep, it—wes—eleer
that, when Roux's Dam was granted in 1870, & branch of thé
Salt River is shown as running from Salt River's Poort right
across Roux's Deam. He pointed out that when the Irrigation
Department made a detailed survey of the whole area in 1916,
there is a line on it which, he contended, indicated that
a channel across Roux's Dam still eRisted. The evidence
‘ upopd which he based his contention that there was a continuous

channel of the river which crossed Roux's Dam was that of

Benjamineeseeceessonsss/47
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Benjamin de Villiers, a former owner of the farm Leeuwkuil

of which Lot A of Roux's Dam forms a part. This witness
stated that, when he ownei‘Leeuwkuil, there was a furrow
which ran dﬁzgkt%“éﬁtégaé§¢ﬁe could remember and he shifted
this furrow to where it is running today. He thought that
this took place about 1912. The 0l1ld sloot or furrow then
silted up. It was upon this evidence supported by the plans
I have referred to that Mr.Burger contended that, up to the
time of the construction of the new furrow by Benjamin de
Villiers, there had been a a$ural channgl of the river
crossing Roux's Dam to Leeuwkui® and he proceeded to argue that
the artificial channel which de Villierghmade.then took the
place of the matural channel which has disappeared. It is
thus owing to the fact that this artificial channel has taken
the place of the natural channel that the property which it
crosses still retains the riparian characteristics with which
the existence of the natural channel impressed it. As
authority for the propostion that the artificiael furrow madd

by de Villiers could itself become a brandh of the river hed

refBBRed to Mybursh versus van der Byl (1 S.C. 360).

Mr.de Villiers, the respondents' counsel,

pointed OUt.seesessesss/48
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pointedgout that Mr.Benjamin de Villiers Had sdated in
cross-examination that the furrow which he made was one

taken out of the river course on Lot ?“Salt Riverjs Poort
which then belonged to one, Piensar, and that he made it
dtraight down to his lands so as to avoid the water having

to rup down over the vlei before it could reach the lands.

He was adked, tﬁo, whether thepe is $iill a channel across
Leeuwkuil and he said "No, it has been covered up but I

can show you wherd¢ it is". He said that when he spoke of
Leeuwkuil he referred to Lot A of Roux's Dam as well and when
asked whether the water flows in a channel, or over the
veld,or in an artificial channel he said that there is s¥ill
& small channel there today, meaning over Roux's Dam. He
also said in reply to the Court that there were three
continuous chanhels which always ran. This was up to 1924
when he left the farm. He was asked whether they still

run today and said "No, two are quite covered up". When
asked as to the third chhnnel he replied "The one we followed,
that is about the most what-do-you-call-it-one still".

He said again that these channels were always changing,

and that whengone got silted up another one started up when

&nother.......-.-./49



55.

another flood came. When it was put to him that there was
no continuwous channel en that date, he replied "I maintain
there is still a continuous channel, more or aess". When
asked again how many channels were in existence in 1924 and lwsf
before, he replied that "They were more or less always there."

This was the evidence upon which the existence
of & continuous channel was based and the learned Judge in the
Water Court found that Benjmmin de Villiers's evidence was
inconclusive as to whether, ot net, there was ever a contin-
uous channel leading on to Roux's Dam. He said, moreover,
that de Villiers had said that there were still continuous
chennels visible at that time, but the Court was unable %o
finq thém on inspection. The learned Judge who gave the
judgment in the appeal to the Gourt a gquo (OGILVIE THOMPSON,
J) said that, after reading de Villiers' evidence, it
appeared to him to be not only inconeclusive, but also confused
.and contradtttory on this point. It appears to me that there
are undoubtdédly unsatisfacory features about the evidence of
this witness and 1 am of opinion that both the learned judges
had good reason to come to the conclusion which they did.

With regard to the plans by means of which it

was Sought.a...-..../so
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was sought to support the verbal evidence, I cannot see the
relevance of the diagram of 1870 for the gquestion of
riparianism could not arise before the 1906 Act came into
operation. So far as the Irrigation Department's plan of
1916 is concerned, the learned Judge in the Water Court
said that it was quite clear that this plan did not show a
. defined channel running down as far as Roux's Dam. I have
examined the plan and it does not seem to-me that the long
straight linge marked on the plan across Roux's Dam could
possibly, as Mr.Burger,suggests, have been intended to
répresent the natural channel of a river.

Once the basis of the claim to Roux's Dam's
riparianism falls away, the claim that the furrow leading
to Leeuwkuil's lands is an artificial channel which has taken
the place of a natural one fails too, for the simplw reason
that ilbiehaswnot been proved that there was a natural channel
which the artificial one could have replaced. In any event,
it is clear that a furrow constructed by one riparian owner
for the purpose of irrigating his lands and used solely for
that purpose is not the kind of artificial channel which was

in issue in Myburgh versus van der Byl (supra) and that this

decisiont00-000000010000/51
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decigion is no authority in support of the appeilants'
contention.

The Water Court and the Court a guo both found
that a channei which could be relied upon as the basis #for

Roux's Dam being riparian must necessarily be in eXistence
g y

at the time the dispute between the parties atose. I am in

LY

) . . ) 13 =<}y Z <oant
agreement with that finding and, as this hes-noet—been—preved,

it seens to me that the finding of both those Courts that
Roux's Dam is non-riparian is a correct one.,

During the course of the argument this Court
rgised the point whether it was in law possible for a
riparian owner‘to grant to a lower owner the right of using the
surplus water to which the grantor, as upper owner, is entitled.
Surplus water may be used only for the requirements of
ripafian property and, if a particular owner does not require
that water for use upon his riparian property, the question

Yot taXuse q._.J, e Amollev

arises whether he may a}}ew—%?oﬁher riparian owner tve—use—i,
whose property is so situated that there are riparian proper-
ties intervening between him and the grantor. In the present
case Lot C isg, in relation to Roux's Dam, an upper riparian

property and so, were Roux's Dam to be declared to be riparian,

and ifooo.oooocsooooonooc./52
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and if this question were to be answered in the affirmative,
the water to which Lot B is entitled could not legally be
transferred by the owner of Lot B to the owner of Roux's Dam
without the consent of intérvening riparian owners whose
rights to use that water woul@dbe defeated by the transfer.
This point was not taken either in the Water Court sor in .
the Court a gue and it was by no means fully argued in the
appeal to this Court. TFor these reasons and seeing that it
is not necessary for the purposes of this case to make any
finding upon it, it does not éppear to be advisable to come
to any decision upon it.

The second ground for claiming that Roux's Dam
is riparian is one based upon section 24(b) of Aet 8 of 1912,
which is as follows:~

"24.Nothing in this chapter shall be consirued as=—

" (b) preventing any person from doing on his own land
" any act necessary to prevent the erosion thergof;.."

In support of this contention, Mr.Burger
pointed out that there exist on Roux's Dam channels which
are no longer connected with any existing channel of the
Salt River. According to the evidence, he szid, it was
established that the owner of Salt River's Poort had repeatedly

taken steps to prevent the erosion on his property by closing
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up the main channel of the river which in formed years
had run flown from Salt River's Poort and erossed Roux's
Dam. By doing this he had placed the latter property in a
posithon where its-riparian characteristics were no longer
clearly apparents As the lower owner's right to object %o
this closing up of the river channel was taken away from
him by section 24(b), the closing of the channel Would have
the effect of causing his property to become non-riperien.
Ih the first place it is at least doubtful
whether the main ckannel of the river ever crossed Roux's
Dam. MNr.Burger used exhibit W.C.R. 17 to show that the
channel, appearing on it, which was the only éontinuous
channel shown on the diagram of Roux's Dam framed in 1870,
was the branch channel which formed the basis of his first
contentiont I can find no evidence to establish that the
main channel of the Salt River wags a continuous one from
Salt River's Poort to Roux's Dam at any particular period
of time. In the second place, the chapter referred to in
the sentence which is the preface to section 24 is Chapter
IIT of the Act and this deals with the use of public and
private water. It has nothing whatsoever to do with
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riparian land, which falls, for the purposegof definition,

under section 2 of the Act. It appears to me that sectioﬂ

24(Db) relates to public water which, instead of being used

for irrigation, is caught up &g works which have been construc-

ted with the object of preventing.erosion. While the sub-

section may have the effect of defeating a claim by a lower

owner thet an mpper owner is, by means of his erosion works,.

diverting more water than he is entitled to use, it cannot

be construed as permitting the upper owner to block up a

river channel in such a manner that the channel ceaées to

run through t¢ the lower owners' property. For these reasons

I do not think that there is any substance in this contention.
' The second of the two matters which I mentioned

above is that of the use of water upon Gemsbok's Randt.

This property is non-riparian and whether water from the

Salt River can be used for itrigating if depends upon whether

the first respondent succeeded i£ proving that, prior to 1906,

water was diverted on to Gemsbok's Randt and was used for

irrigating the wveld.

The Water Court found that water from the
0ld uitheerdam near the poknt I had been led gown from
Lot B‘in the direction of Mimosa Lodge by means of a canal,
and that the water was then ellowed to spread over the vleis
on Lot B from which it dound its way down to the homestead.
It was there diverted from the course it would howe taken to ¥
the west of the homestead by means of a diversion wall which

turned.._....-.....-.-o-/55



tarned it down onto Gemsbok's Rendt. This wall likewise
diverted water which came down from the point D on plan B
in the same direction,

This finding was challenged upon appeal,
firstly because the pleadings had stated that water was

O o
led down from the uitkeerdam by means of a canal,it was not

A
competent for the Court to &#ind that water which had been
led in this way for part of the distance bhetween the uit-
keerdam and Mimosa Lodge, and had then found its way over
the fﬁ%ﬁh to the vieinity of the homestdad, had been led
on to Gemsbok's Randt. Mr.Burger further contended that
the Court had wrongly accepted Jackson's evidence to estab-
lish the fact that water from the uitkeerdam had reedehed
Gemsbdk's Randt, when his evidence dealt only with water
from fhe point D. The third ground for attacking the
judgment was that the finding that a contour wall existed
on Mimosgq Lodge in 1906, by means of which water was
diverted down to Gemsbok's Randt, was not justified by the
evidence.

The first of these grounds does not seem to

me to be of any substance. It is true that in the particulars
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given to elucidate the pleadin reconvention the first
respondent stated that the water was conveyed in a channel
and no mention is made of its having flowed over the veld.
The particulars do not, however, state that the channel
continued right down to Mimosa Lodge homestead and, as the
position was canvassé¢d in evidence, it seems to me any
differenc;;ambiguitff%%?barticulars which caused them to
diverge somewhat from the evidence was not material to the
igsue which the Court had to decide.

The evidence of Jackson, was to the effect that
he was born at Hopewell, which belonged to his father, in
1890. He grew up there and farmed there himgelf ffom 1913
to 1939. He was é frequent vigitor at Mimosa Lodge and
often used the road between the two places both to visit
there and to rescue stock in times of flood. Prior to 190?
the water from the river left its course near the point D
and flowed down the Langkuile to Mimosa Lodge. From thexre
it would go to Gemsbok's Randt. Any water which came through th
the Langkuile area would converge near the homestead and then
be turned by a wall, which the de Villiers' had constructed,
to the east of the house. He saw this wall in 1900 and it

diverted.l....‘.‘.'...".‘/57
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diverted water past Mimosa Lodge to wheréver the owner
wanted to take it. The sloot along it was about 3 feet dlu(p
and 3 ke ‘
Ayid . It wa%vﬁaﬁble for 100 yards before it disappeared
into the bush. This evidence was accepted by the Water
Court.
Jenchis

B.G. de Villiers, the former owner of lemgkoadd,
said that,somewhere'about 1906 Henry de Villiers, the owner
of Mimosa Lodge, made a furrow from Mimosa Lodge to Gemsbok's
Ranft. The chalk bank prevented the water from coming
over towards Gemsbok's Randt and hevmade a broad furrow so
as to divert water which passed down in fronf of his house.
This was water which céﬁé from La Porte (Lot ﬁﬂtover the wlel
down to Mimosa Lodge. It came out of the Salt River down
0 the 0ld uitkeerdam. This water was diverted by thg furrow
and eventually ran past Mimosa Lodge to Gemsbok's Randt.

The learned Judge in the Water Court said that,
upon the balance of evidence, particularly that of Stanley
Jackson and B.G.de Villiers, it was established that water
emanating from the okd uitkeerdam was led to Gemsbok's Randt
for the purpose of irrigating the weld. He had already

said that Jackson's evidence established the fact that
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the contour wall diverted water from the point D onto
Gemsbok'd Rahdg for the same purpose. Mr.Burger isi?orrect
in his critieism that the learned Judge was wrong in
stating that Jackson's evidence was in any way reiated to the
water which came down from the uitkeerdam. He was, further-
more, incorrect in pointing out that the contoui,wall which
Jackson described as existing in 1900, had the effect of
diverting watexr which came from the uitkeerdam down to
Gemsbok's Randt. It was the evidence of B.G.ﬁe Villiers
which established this fact and his evidence was to the
effect that this water was diverted onto Gemsbok's Randt by
means of the furrow which Henry de Villiers made for that
purpose. As, however, B.G.de Villiers' evidence was not
contradicted, the learned Judge was fully justified in
accepting it. I am, therefore, of opinien that mm argument
has been put forward by counsel which would justify me in
holding that the learned Judge came to a wrong conclusion
upon the evidence before him.

The learned Judge accepted Jackson's evidence
regarding the existence of.the contour wall in 1900. I

have not been convinced that he was wrong in doing so.
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The effect of these findings of fact is to establish that
water was diverted Onto Gemsbok's Réndt, prior to the coning
into effect of Act 32 of 1906, for veld irrigation, and
that the first respondent is entitled to continue so to use
the water by virtue of section 8(c) of Act 32 of 1906 and
section 24(c) of Act 8 of 1913.

The Court a quo made itwo slight alterations in
the order of the Water Court and the aprellants' counsel
contended that these alterations were of such importance
that he should be granted some portiond of the sosts of
appeel and he applied accordingly. This contention was
rejected by the Court a guo and against thét f;nding the
appelliants have likewise appealgd. The @ourt a guo refused
the appellants' application and gave its reasons for doing
so and with those reasons I am in agreement.

During the course of the argument counsel agreed,
for the sake of cla?ity, to an alteration of paragraph 4 of
the Water Court'g order in the following terms:-

(i) The present paragraph # becomes paragraph 4(a);
(ii) A further sub-paragraph, i.e. paragraph 4(b) is
inserted and reads as foilows:-

Paragraphs......./65.
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Paragraphs 3 and 4(a) hereof are not to be congtrued
as 1f they contain any decision ;n the question
whether the first and second respondents are entitled
to exercise their rightg of aqueduct for the convey-
ance of the quantity of water defined in parsgraph 1
hereof by means of one furrow only or by means other
than a furrow, e.g. a pipeline or pipelines.

An order is made that paragraph 4 of the Water Court's

order should be altered accordingly and the appeal should, in

A hant
firh

/.Q,/qICI{'?:

my opinion, be dismiesed with costs.,
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\ FaGLY  C.l. 3= The facts ~f the case 11 the iszues ralsed

in it are set out by .y brother Hall. I Iave Pead hls judment

1
\
)
% and find nyself in Jisagreenert -ith him orly on twro points,
) The one relates to tile proviso cont .ined in paragragh 2 of the

) Crcer made by the "eter Court, the otler relitesg to v’ Toih €

} of the Orier. 1y view on the former of the two pcirts wlll not
: rernire a change in parc raph 2 of the Order. Jive my Yratrer

‘ Iall, T concider trat purs.rsrh to be conrrect, Ml .y re song

for doiny s6 Aiffer frop those ol the Vaisr Co.rt and the lrhy=
i+eial Divisi~n, ~hichk he 1is adopting. Ly enpe!l el Mo

wecond polnt i1l necessitate in i:port <t < Yterat’ca in

bpara:raph 9 of the Crder,
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Para_raph 2 cof the Order follows on tie 9r¢vision, con-
tained in parazraph 1, that the appellants are entitled to the

use of no more than 2,0CC acre feet of water per calendar yeer

pursuant to the servitnde agreenent of 1932, 7t veads

t(2) That the First and Second Respondents" (now the
Lppellants) "ere declared entitled to dlvert the aforesaid
vvater from the Salt River at any point an the propérty set
out in para_rarh 4 of Anﬂexgre 1At % (i.e. Lot B of Selt
River's Poort), "provided that no water may be diverted shove
Point '™B?, shown on Annexure '8' to the apylication, for use
on the proverties set out in parasraphs 11, 12 or 14 of
innexure fA' " ~ i,e. on the Remainder of Selt River's Vlet,

on Roux!'!s Xraal b, or on Roux's kraal a.
Roux's Kraal is also knotm as Roux's Dam, and in
further reference to it T shall, following my brother Hall, use

the lat er ranec.

The reason whi¥ch Wetermeyer J., 1in the Jater Court

judcnert, zave for the limitation conteined in the proviso, and
which was adopted by the Provincial Division, is that Salt
River's Vlel and Houx's Daw have been shown by the evidence to be
non=rirariane. This finding could not a."fect thelrights of the
gwners in resrect of those properties ageiast the first resgord-
ent, for his predecessor in title had been a party to the sérv-
itode sgreement. It rprevented them, however, from exerclsing
rights uncer the servitude agreewent to the prejudice of the

]

second &nd third resronderts, iho yere not bound by the azreencn.
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The learnad Judze therefore inserted the proviso that water
taken for use on the properties which he held to be non-riparian

should not be taken above the intake of the secénd and thirg
: 1
respondents.

He cor sidered the question wnether the test &f ripsrian-
ism laid down by section 2 of Act 8 of 19012 ~ "if throusgh the
land (held under &h ori;inal grant or deed of trénﬁfer of such
graat, or certificate of title) or aiong the bovndary thereof
a public stream flows" =~ should be applied in y-spect of con-
ditions existing (&) at the time of the graﬁt, or (b) at the
time +hen the Act beczme operative (July lst, 1912), or (e) at
the time of the dispute. His conelusion - wit£ vi:ich I agree,
as does my brother Hall -~ was that 1t is the t%me of the dis-
pate, that is to say, the time with respect to which the Court
has to determine the righits in issue between the perties. For
the eventuality, however, that a different view tmi;ht be tal.en

by a Court sitting in a peal on his judgment, Vatermever J.
i

Zave & finding on the factual situation at each of the three
stages he had considered. "If the date of the g%ant is the
eritical date," he said, "then, in the absence of evifence to
the centrary, I wou:d hold bothAprOperties to be riparian." His

reason was that "on reference to the diagra s attached to ths



"orizinal grants of Hour's Dam and Salt River;é Vliei 1t apreurs

that in 11l probakility there were at the dat; of the grant
branches of the river c?ﬁssing both propsrties."” For tre
position at the time when the Act came .nto force the appell-
ants relied mainly on the svidence of one Benjamin de Villiers,
of whor the learned Juige said =‘"Reading hisﬂévideﬂce as a
whole I find it inconclusive as to srtheteer or hot there was
ever a continuous chennel leading on to Roux'sﬂDam or Salt
River's Vlei. ¥ He gumaed up his impression Py saying *

"T rind myself in a state of uncertainty as to what the posit-
ion was in 1912, The question would therefore have to be
determined on the onus of proof. " And he hgld - to my
miné rightly =~ that the onis rested on the aﬁplicants (the
present respondents), as they were founding théir claim for
the limitation on the assertion that the propé;ties in guest-
ion were non-riparian. In other words, he -rould not have
imposed the limitation if the critical date had been either

Tyt
the time of the zrant or the tfz -then the Act came into
force 3 but "if the 4Aate —hen the gusstion arises is the
critical date" (as he rulzd it to be, aad I haﬁe already said

that I sgree) "then I would hold both Properties'to be non=

riparian because it is clear that to-day there is no
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shether their rights to water from the Sz1t River have %o be
recognized by a property owner tho 1s not bo'rd by the "servitude
»greement, and a ri_ht preserved by saction 8(ec) of the old Cape
act ang section 24(c) of the 1612 .ct - ~uld, a= for as it ces,
be no less valid =5 #zainst such an owner thar a,right based on
rdvarianisme.
T prefer,then, to base my concurrence in thefproviso to
paragraph 2 of the Urder cn another line of reasoning. What is
clear is that the situation of Roux's Dam, whether it is ripe-ian
or not, ¢nd also of Salt River's Vlel, as vell as that of the Jew
at "L" froa which the latter property hac to take such vater zs
it is entitled to under the "{air share Egreemenﬁ", igy in re-
lation to the course of the 8»1t River, lower than that of Salt
ldver's Poort and also lover than Klein sar's intale at poi s+t
"pt, The ater rights of the lover properties ﬁou under Yigels =
ion 2re, as I Pave zlresdy suig, btezed » & purchase of the
sishts of Lot B of ozlt River's Foort in the sexvitude egreer-ent

of 1932, tc which the oymers of Lot C and li¢in @ar vare <o

partiess |
TARIEX Lot B i1s in a position to tzl'e out watoer from the
river above Lot C and above point "g4, To ny ﬁind, nowever,
it dAngs not f2llow that the lower pronertiss, Wﬁeﬂ they hrve
bou_nt Lot T's rights, may Jo the same.

We are dealing with the surplas tuter onily. T errress

no opinion #g tH ~hat the effect of eon alienation of rizats



to mornml flow may ve. I wish to polnt out, hovever, that
on the peint I #m nov discussing it may be ;oszxible to ep;ly
to normal flovw a line of reagoning which is ;ot applicable

to supblus weher. sormal fléw can be the subject of
apportionrent in a man' er ithich the act ioes:notrcontemplate

' latter
in the case of surnlus water apd =hich would in the Iaiter

case mget ;;th practical difficulsigs that -8y well be in-
superable.

A ripariza oraer is Nentitled %0 use the surplus w.ter
of a stream fo which his lsnd is riperian” (;ection 14 of
ict 8 of 1912), but he has no ownership iniit, only the “ze
of 1t (section %), and he 1 ist use it Tithou$ waste Tsection
18 and section 133(d)).  ow 1f there are three contizuous
properties lying along the ccurse of the stream, XFY and 2,
in that order looking dcﬁn the streaw, the effect of the pro-
vi510n§ I have referred to, =nd indeed of the ghcle scheie
of the det srith regérd to surplus water (iﬂ‘fhe abserce of
protéction), seems to me to be that, while ¥ wey take all ihe
water it recuires for priumacy aud secondeTy nse (tertisry ase
does not enter inte our presenf 1iscussion)s She orter of ¥
has the rigzht to expect.to rgceive 531? the water hich 1s

not actually used, +ithout waste, or ¥, If that is so, that

ce s Ylﬁky’
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~¥1gh¥
A cannot b4 1rejudiced by an azreement bet een the omers of X

and 2, and the owuner of the iatter prorerty caennot, by agreenment
with that of the former, use an intake_so situated *hat it «ill
cause ywater theat can be beneficia;ly used on Y to by-pass this
farm,

There is a stretch of river running along the boundary
of Lot C below the point "B", but the second and third respond-
ents, as owners of Lot C, are satisfied with the Order in its
present form, i.e. merely prohibiting the lower mners from ex-
tracting water above the point "B",  And though Klein Jdar is
itself not riparian, I corsider “hat, since the secamd and third
respon’ents have established & rizht to divert water to it fron
the poirt "B", their ji:take at that point should have the right
to retain the priority which 1ts position along the stream has
alivays ziven it. !

1
This is my reason for agreeing with the pfoviso to
nara_raph 2. J
Pnra_reph 8 of the Water Court Order declares the second
ard third res.ondents! property Xlein iar to be non-riparign to

the Salt River. Then follows paragreph 9, hich reads. :

"(9) That despite the declaration contained in para_reph
& sbove, the Second and Third Applicmnts" (non. the Sarond

and Third Respondents) "are declef¥ed entitled to divert and



il

"use the wrter of the Salf River upon;xhe aforesaid

property, klein fAer, for the'purpo;e_of irrigation.”

In tre conrse of fbe argument I pointed out to .r, de
Villiers that «hen property abgts on & stneaﬁ, its order
of priority iy the diversion of -wier frum the stream is
deterrined naturally by its situation, but that non-riparian
property may well be so situated - as, indeed, Kleln far is
in the present case - that this test cannot be satisfactnrily
ani:lied %Yo it, Such property may lie next to a‘;;% of
rirarian farms vhile itself having no place in the row., I

asked Jr. de Villiers vhat priority he cla’mec¢ for Klein

Aar, and whether the Order, as formulated by tle Water Cdmrt,
-~ould not éllOH the orners of Klein sar tc divert -ater fron
the Sal% River at any point, even above Lot B, if they could
rgin access to thnat point by the purchase of zround or by

the acguisition of the necessary servitudes. To meet this

query, wr, de Villlers expressed his willingness to sub-
stitute for tie orizinal perazraph 9 a new wording +<hich,

ne sald, gave efvect to ¢l that nis clients claimed. In

this new form narazraph 9 wonld read =

"(9) That despite the declaration contained in
raragraph 8 hereof, the Second and Third arrlicants as

owners of the said property Klein far are declared entitleq

to use on tiue said property Klein Aar, for the rirpose of
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"irrization, veter of the Salt Hiver abstracted from
the river on the bproperty set out in pa}awraph 9 of
Annexure 'A™ {(i.e. Lot C), "It.is rarther declared
that tine continued existence of such riﬁht cf user 1s
dependent upon retention by Secend and Third Applicants,
as owners of the said property Klein aar, of rijhts of
access to the river over the property set out in
paragraph 9 hereof, by virtue of owneré%ip-or servit-
udinal or sinilar rights over the last-mentioned pro-

perty. " '

In this form the Order, while ratting 2 limitation on
the extent of river frontage from which whter may be divert-
ed for use on Klein .Aar, places no limit, except the pro-
hibition of waste imposed by lay, on the quantity of water
“thet may be vithdrawn. It leaves the secand and third
respondents free not only to .eintain the intako at mpw,
the cajzacity of hich their father increased in 1930 by
tnilding a weir in the river, in 1ts present stcte and to
keep the new intake which he esﬁablished at the sare tiue
at the poirt "C", but also to enlarze both intaxes and
est~blish fresh ones alon. the léngth ol the river coirse
abutted on by Lot C, l.e. anywhere between the points "z"
-and npr, :

Since the anrellantsg a@mitted in their'?leadings that et

the comrmencement of Act 32 of 1906 (Cepe) the predecessors

in title of the second and third respondents -Jers eantitled
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tp divert quter at roint V3" Lor 4ee on el gﬁf, there aould

k4

be pé»o%jectior L0 4 nreer iﬁ thie fapm i7 tgg construction
~  tQ viich T b:ve alrezéy reerred _' Tleem% i1 she fvo
jud;ments anres Lad f?PKVOQ sect155.8{o) e }R; Cire ﬁ&rigﬁﬁiﬁn
.aét, <£Os Sa 0f 1705, «rd -ection §4t¢) gfjﬁhc thi:h Trrization

Cwud Conservation of Vaters act, o, 870of T LI, fs keld to be

-

correct, to ity thst if prior 4o *the commencef.ent of elther
Tact a-persdr Y& use? vrd wWi3 aptitled: 0 ng;ﬁng watey of

a gtream for irrigeting non-yiverian 1-ad,y el Mond nou

¥

ghawls on easetly tae eane Jooting az; »ipsr's 4 Liad. Toel

wouldd ean tLat iv ke er2e OF -het Yoo 010 st calied =i
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ie 1Lly use on btz noneriisricny oonds
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#
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2 pradecessor in Uitle of e re-;0n sate, =l .- # W& Ouher of

both Lot € -~ whigh zZave %in gceese $0 the river - ond el

azr, there was no resiriction on his use of she water § It

Y
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rrivate water, with which he ccld do 35 he liked.

Then czme the 1906 Act, sections 7,8 andé 9 of which

read as follows = : ;

i

7 Subject to the existing rights of othere,
every riparian proprietor is entitled to use the watar
of an intermittent stream flowing on to.or over his
property by diverting 1t on to his riparian land for
the irrigation thereof § &nd he shally moreover, be
entitied to impdund'and store guch wwte? Jor the said
parpose and for domestic, agricultural, mznufacturing
and drinking purposes ! provided, hovever, that if at
any time, any riperian proprietor alon; a stream shall
consider that an upper rinarian nroprietor is itpound-
ing or storing a greater quantity of the +uter of such

stream than hse co-ld reasonably be expected to use for

. the purposes stated, 1t shall be cometent or such

first-mentioned proprietor to apply to the Vater Court
for an order declaring the quantity of +%<fer which, in
the opinion of such Court, such upper prenrietor ro-
quires to impound a:d store for the said purposes
and, thereafter, such upper prop:rietor shall not be
ehtitled to impound or store any grezter guantity of

water than that authorised by such order.¥

8. dothing in the precedinz sectlon shell 3

(a) Comrel any person who, previons 5o btle
passing of this 4Act,y has const;ucted or had
in course of construction works for the use-
Tl employment of the weter of any “ntermitt-
ent stream, to allow to flow down pust his

works water which he could beneélicially uca

by meens of and for the purposes of his work,

and vhich he was entitled so to use ;
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(b)  Prevent any person from doiné anything
necessary to nrevent the erosinr ol land ;3
(¢) Prevent any person who, prior to the com-
mencement of this Act, has used and was
entitled to nse the water of an in.ermittent
stream for irrigatving a non-r?parian property
from continuing such nuss, |
Ang. any ppecial regulations drafted hereefter
under tire preceding section shall not:iﬂterfere with
the enjoyment of the exemptions in this sedtion

i
mentioned.

" a. The Water Court shall be entitled to srant
vermits, shbject to regulations and the provisions of
this Act, for the use, on non-riparian lsad, of the
surplus water of an intermittent stream affér the re-
quirements provicded for in the seventh and eighth sect-
ions have been setisfied on fhe ripzrian 1and 3 and
every person to whom a permit has beenigranted shall be
entitled. to use such water to the extent and'subject to
the conditions stated in the permit ;3 and no person
shall interfere with the use of such water as authoriced

by such rermit. ¥

Section 7 mentions only a riparicn proprietor as the

one entitled to uge the water 3§ he may divert it on to his

rivarian lend for the irrigation thereof. He =~ the riper-

ian proprietor = mnay impound ard store w.ter Jor a nuuber
of purposes, subject to the rizht of any lover riparizn

proprietor to object if he stores moce than he cai.ld

reasonably be expected to use for those purposgs.



16

These rights of the riparian ovner are subject to the

existinz riehts of others.

Cbviously the term "existinﬁ rights! hefe cannot mesn
the cormon law right of aprropriating the wate;, for that
yould nmake the section nugatory and lezve tle éommon law un-
changed. It can ony refer to particulsr rights, e.;. rights
enjoyed by seryitude or agreement, such as - in the case
before us =~ the rizhts of owners of portions of Salt River's
Vlei, whetier or not the farm was riperier unter the "fair
share adrecument® of 1891,

Section 8(a) ensured that a ,erson sroulll have and
retain the full benefit of vorks “7:ich he had co3structed, ar
}ad had in course of counstruction, belore the nessing of the
acty Tor the useful employment o) water from “e stream. The
wordlisg of this sub-section clearly liwits the richt of takisng
z2ter to the capécity of the works corstructed or, in conrse
of corst-netion,.

Let us now copsider the wording of 8(c).

Iy, Muller submitted that the word “sﬂchﬁ in the
figal phrase "cortiyrain: such use" shonld be rexd s T« "erring
to the eariier -rords "irfigating a non-ripezrien prﬁpcrty", ang
therefere as indicating no fdrther restriction on The use of

the water them %khat 1t should be for the irrisetioa of that
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nroperty. I fi»1 it more natural, however, to resd tt.ae -ror’ s
"eontinuing such use", which go together, es rsferring back te
the words "has used nnd was eatitled to ase", i.e. that the

person corcerned may continue the g2 which herhas made and

was eatitled to make. On this reading he wo-ld be limited to

such use &s ke rad actually nade, and had been entitled to alke
(e.s under a servitude giving nim Jimited rights), prior to
the com encement of the Act. If.that hed'not‘been intenced,
it --0ald have been much more apt to say "from irrizating such
property" instend of “eonptinuin_ such use".
This reading has the nerit of brin;iﬁ; peragrenh (c)

of section 8 into line vith parazraph (a) by hevinz a limitat-

ion which, in principle, is similar in both cases.

Wabermever J. s<id < UTt dis 3iffien?t to see hovy

the water of an intermittent stream conls be u%ed for the
purpose of irrigating without the construction of §Ome sort

of work or wvorks to divert the water. liow if sub~section (¢)
was interded to preserve merely the rf,ht to use *hat ¢iartity
of water ithich was in f£8ct diverted prior to 15;5 there woui2ld

have been no need at all Jor the sub-section, becanse that

risht was already preserved by suhk-section {a). This indicated

[l

¢

that it was the irtention of the lerislature fo: preserve a

wider right unGer sub-cection (c¢), for otherwise sube-sectian

(a) was tautologous."
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works of a more Or less periianent natuire fworks that had
to be "constructed", and wiiich would remain so that tie pro-
vision could be applied that the owner could not be compelled
to allow water which he could use beneficialiy "by meens of
and for the purpose of his work" to floy down "past his -woris".
A man miht have heen irrigating non—riparianiland with rezard
to which there might at least be consideruble doubt as ta
vhether it would fit into this picture. de miyht fro. tiwe
to time have been diverting water by such hapﬁazard and temp-
orary metﬁods as tarowing up a sesnd weir or pﬁtting sorie stoneg
Or tree~stumps or sandbrgs ir the river bed, or the primary
nurpose oflsuch v orks as he had might have beep to divert
eter on to riryarian land of his abuttirg orn tﬁe stream, but

. - )
he wi_ht hove been urking so.e of thet —ater a?ross the bound=-
ary oa to nop-riperian land. A very co un c§se mi_ht be
that of the man who has a servitude ri ht to draw water from
a rirarian neighbtour's dam or ferrow ~hich itsélf is fed frow
the stream. This .ian would have no works in the bed or on
a bank of the rivet at all = so hov can one ap;ly a provision
‘hlch says that he cannot be corjelled to allow wuter "to flow

dewn past his works" ?  Or ajain, a man who owns a strip of

land abutting on the stream and also, adjoining that land, a

non-riparian farm, may well have been using weter or the latter
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i

farm without havinzg any works in the stream, by having
furrows or contour wails that lead overspili water on to
that farm. If, after the passing of the 1906Acf,.and sub-
sequently of the 1912 Act, a lowe? oner obsected becaise
that water, if not used on the rirarian strip, should bave
been left to find its way back t9 the strearn by natural
draining, the uprer owner wonld be protected by sub-sectiion
(¢) of section 8 of the 1906 Act and sub—seqtion (¢) of the
corresponding section 24 of the 1912 4ict, but not by sub-
section (a) of either sectiof.

¥rn I have civen a few examples that sfrike me. Thnere
may be more, but these are surely sufficienﬁ to show that
sub-section (c¢), read as I read it, 1s by no means unnecess-
ary or tautologous.

In cases like the one belore te, hgre an owner of
both a riparian strip and non-riparian lsnd adjoininz it
diverts water on to the non-riparian lznd Ly meaqs of -orks
in the stream, there mould be overlapping beti-een sub-sect-
ions (a) and (c) on eitner construction of the latter sup-
section, mine or the Water Court!s 3 but 9n.my construction
there would be the lozical position that the re5Q"t is the

sane vhichever section is invoked, whereas the other con-
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struction would result in the anomaly that the situation
would be zoverned by two statutory provisions, one of which
contains a limitation and the other not,

Watermeyer J. posed the questlion ¢ "hat would be

the position if prior to ths 2lst Auwgust a persoﬁ hed used
varying quantities of water ? Would he have the right to
continue using the maximum, or the minimum, br the averaze
quantity of water which he had used prior to 1906 ?  This
is a practical difficulty involved in Ilr. Wessels' interpre-

tation. "
|

The practical difficulty seems to me to be nogreater
{

than that which may be involved in the application of sub-sec~
tion (a). We are not dealing with a static volume of water
-~ so0 many galions or so many acre~feet = but with a flow.
He look to the manner in which the man has been using water,
and say he may continue "such use", i.e. to use it in that
manner -~ which in its practical application, to give effect
to the object of the limitation in a reasorable way, would not
mean that there may be no change vhatever, but ﬁo change that
would prejudice other users of the water. And let us take the

case, which is also clearly covered by the sub-section, where

the man who uses the water on non-riparian land is receiving

it under a servitude from an adjoining riparian owner giving

eCre— e
<
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ain circumstances be equeted with ri~.rian property, why is
this right corferred only on riparian proprietors ?
Section 9 ¢mpowers a Vater Court to zrant permits for

the use of the surplus water of an interndttent stream on

non-riparian land "after the requirements provided for in the

seventh and eight sections have been satisfiedion the rinarian

land". In his juc,ment in the Provircial Diwigion Czilvie

»

Thompson J. says, gpropos of the words I heve cuoted 3

" worr Section 8 includes no mention of ripafian land go
nomine and, indeed, it is only sub-sectinn (a) thet could en-
brace riparian land at all. But the r*:ht to use the water
of an intermittent stream for irrigating non-riparian property
nol>

vwhich 1ls specifically preserved by Section 8(c) Wasncorditiﬁned
by rernit and was manifestly intended to be preferential to
the 'permit right! for nqn—riparian land dea;t wﬁth-in Section
2. These circumstances,together wvith the 1se of tie words
'riparian land! in the above~qucted portion of Section 9, so to
show, in my opinion, that, once the reqi‘rements of sub-section
8(e) are fulfilled, %hae ncr-riparian land mentioﬁed in that gah-
section is intended to be equated with riparian land. Y

Both sub-secticns (a) and (b) of section 8 deal

with cornditions whick =euld usmally occur on rig tian land, and
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struction would result in the ancualy that the situation
would be zoverned by two statutory provisions, one of which
contains a limitation and the other not,

b

Watermeyer J. posed the guestion 2 "That would be

the position if prior to the 21st august a pérson had used
varying quantities of water ? VWould he heave the right to
continue using the maximum, or the minimum, ér the avera:ze
quantity of water which he had used prior to 1906 ? This
is a prsctical difficulty involved in (1. Wés;els’ interpre-

il

tation. "

The practical difficulty secems to me ta be noLreater
I )

than that vhieh nay be involved in the application of sub-sec-
tion (a). Ve are not dealing with a static vblume of -iater
- 50 many gZal ons or so many acre-~feet - buf with a flow.
He lock to the manrer in vhich the man has been using weter,
and¢ say he uay continue "such use', i.e. to uge it iﬁ_that
manrer ~- which in its practical application, to zive efiect
to the object of the linitation in a reasoxablelway, wwould not
mean that there may be no change whatever, but no change that
vould prejudice other users ol the woter. Ané let us take the
case, thich is also c¢l:arly covered by the sub-section, vhere

the man who uses the sriter on non-riparian land is recelving

it under a servitude from an adjoining riparian ovner giving
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ain circumstances be equated with ri».rian préperty, ~hy is
this right corferred only on riparian proprietors ?
Sectior 9 eupowers a Viater Court to grdnt permits for
the use of the surplus water of an internlttent stream on

nop-rivarian land "after the requirements provided for in the

seventh and eizht sections have been satisfied on the riparisan

lend". In his judcment in the Provircial Divigion Lgilvie

Thorpson J. says, apropos of the words I huve 'gunted :

" ilorr Section 8 includes no mention of riparisan land eq
nomine and, indeed, it is only sub-section (a) that conld en-
brace rirarian land at all, But the rizht to use the water

of an intermittent stream for irrigating non-riparian proporty

-y

_ _ ol
which is srecifically preserved by Section 8(c) wasnconditidned

by permit and was manifestly intended to be preferential tg
the 'permit rizht! for non-riparian land dea;t withr in Section
9. These circumstances,together with the e of the mords
'riparian land! in the above-qu ted portion of dection 9, 0 to
show, in my opinion, that, once tle regu'rements of sub-section
8(c) are fulfilled, %he nor=riparian land mentioned in that ¢ the
section is intended to be equated with riparian land. V

Both sub-csecticns (a) snd (b) ofAsectinn 8 deal

with corfitions vhichk Tonld usnally occur on rigerian land, and
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o

agree with the learned Judge =~ that rizht "wgs manifsctly
iatended to be preferentizl to the 'pernit ri_ht! for non-ripar-
ian land dealt -rith ip section 9". I shall try to show later

. )
that even on the wordinz of sectior 9 by itself the difliculty
may, in my opinion, be resolved without the drdstic remedy of
rea’ing the word "riparian" as including a peaning which is the

Rl

oxact oprosite of what it says - a liberty which & Coart

w
L2

surely cannot taie with r statute unless it is driven in gaeer
desperatin to 4o so,  liowever, since I find uﬁat to me appeurs
to be a very delfinite clue »on this pei-t in the re mlatinng, I

k
ray +ell dfal ~ith thawn first.

Ye must bear in mind €12t under scetion 116 of the Aet
the re ulations w ile in force hed effect "as if enccted in this
Aact't, e therefore have to sive the re;ulatiohs the same
force as the provisions of the Act itgell 5 we must allow
ﬁhe oae to throw lizht on the other, a-? io am?lify ae well us
clarify tie other.

Parlianentary Regrlasions to st 32 of 1506 wers promulgsted
by Froclapsticn (fo. 362 of 1908, The re u’ati-ns relev.nt td
the'graating of permits under section 9 e¢re .los. 117 mmit 100,

I (uote Jos. 117 erd 118 and the material portinnjof 119 :

117. The requirements o7 all ripsrian lands wust

n
firet be fully econsidered before any v;tor shall be

v b T G ~r—— e, s = ..-.....L. .

™
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The eignificant § point about these provisions is that, under
. o |
section 15, it is only/riparisn owner who msy apply for protectiem,
s ] e )
and, under section 16, it is only on riparian wemers thst an applicant
for protection need serve a notice calling on them to declare whether
they themselves propose to construet storage or diversion works,

Existing wrke need not be declared - vide Wagensar and

Another v du Plessis, 1931 A.Dg 83, Such works, sa.idzwessele JeAoy at
page 99, "will be visible and the notig¢e of the Court should be directed
rzatu:aliy

"ty these workaseeeoveesas The Court will then imkmrzxiyxxmity take
*these worke into consideration in determining what water can be im-
“pounded and diverted." These remarks were cbviously bassed on the
faet that the works referred to were static and that their capacity for
taking water from the strean couid not be inoreased at the whim of

their owners If the owner wished to do so, he had, within six weeks of
the receipt of the notice, to declare what he proposed fo do. From the
faoct, then, that in respect of a non~riparisn owner there was no provision
for an application for protection apd no requirement that he should be
served with a notice to declare, I muet conclude, not only that the
Ijegishtnre thought of any right he might have to take ﬁta from the
stream as being static -« any diversion worke connected with that right
would be vi;ible ang the notice of the Court could be dii'ected to them ~

but aiso that it oould not have thought of his being entitled to inorease

the flow, except on an application under section 23,



s0d

For the reasons I have given I have come to the conclusion that
tbe Tight preserved, first by section 8(o) of the 1906 Act and then by
seotion 24(c) of the 1912 Act, for the use of water on non-riparian land
is the right to continue such use as was exerciﬁed,, and the owner concern-
ed was entitled to exercise, before, and does not include the right to

change such use to the prejudice of any other party entitled to water.
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Yy brother Hall refers in his judgment to an enuncigticn

of the opposite view in Hall on Mater Rishts, page 83. He says
that, when he wrote that passage in 1931, it represented the
existing practice, —hich has been contirued on the exenpted
properties, and that, on a different decisicn now, the cldck

| will have to be put back fifty years, it will be 4ifficulf to
establish what quantity of =nter wes used prior to 1506, and
the present owners of souwe of these proPertiesvmey ke faced
with ruin,

Ve have no evidence before us as‘toimhat the practice
has been. If my brother Hall's statement iszlorrect, I shovld
rezret to learn that people may be faced vith'ruin, but that
will not entitle me to interpret the law othe%wise than as I
sze 1f, On the constriction of tﬁe enactménts in guegtion
wy reasoning, thich I have set out at’length,;can lead me to
only one corclision. While, as tie potat hes beén supydtted
to me, it is my duty to express a concinsior ihich T see sO
clearly ~hatever 1ts practical effec¢t may be, I mast say that
to me the otiier view seems %o be one that caﬁfwell lead to
gre-ter inequities than the one T am taking.'rlIt worrid mean
that for an indefinite time ia the future a ﬂan who used.snr-

plng weter, hopever small the guantity, on nor-rirarian property

f
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vefore 1906 in the Care Province, Or before?1912 in the
Provinces vhich had no earlier legisletion dealing with the
mester, has the rizht to increase the flow he draws from
thé river to the full recuirements of that property, cutting
off the supply of lower riparian pr0pertiesiwhich have‘to
rely on the stream and the Jrants of “/hich . were probably
vaged on tleir abuiment bn the stream. In the actual
case before ns 1t was s'ch actinn by the owner of non-

Lomds

rirarian that was the fons et orizo of the irouble. Tt
n

is a view, moreover, that can in certain cases Jive rise

to avkicrd lezsl anomelies, I have alreaéy touched on the
dif{iculty of ascertaining the priority which non-rinerisn
land should enjoy. I have referred to anotlier type of casg
which I way illustrate by supposing that o?ner A of non-
rirarian préperty h:d before 1906 a servituie riz"t to draw
a 1i‘ited supply of wuter, sa¥y whatever escayed thronzh a

]

swall sluice~gate, from o ifertittent river on the ad~
joining r;yariaﬂ property of owner B. 1Is A's ~roperty aow
to be regerded s bavin, full ripcrien ri;ﬁts, 3o that, if
at any time now or in the fature its ouner cen ccnrect it
~ith access to the river anywhere, e.s., by buying & ripzrian

strilp above B's property, re can abstyget =fer for its

full requirements, tec the prejudice of B and all lovser
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owners ? Or let us take the case of a man whé in 1906 owned
& small sub-division of an extehsivo grant of non-riparian
property, and then, by servitude or thr§ugh his ownership of
contiguous riparian land, drew water from the river to irrigate
his little plot. What 1s now to be regarded’'as having by the
legislation of 1906 and 1912 been placed on the same basls as
riparian land, the whole grant or only the small sub-division ?
If the former, the result would be ridiculous, giving riparian
rights to people who had never taken water from the stream 3
if the latter, 1t would introduce a principle foreign to our
law, which regards grants as the units for determining
riparianism.

On my decision paragraph 9 of the Water Court

St ' |
Order will have to benwordeé as to limit the »right of

the second and third respondents (second and third applicents
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in the Water Coart) €0 use water of the Jalt éiver on Klein
Har in a wanner vhich +wil' prevent them from ﬁakim; a grester
inroad on the flov of wwter to the appellants than was nede by
the use on klein iar before 2lst Augast, 1906, <hen the 1906
Act came into force, or than they may be entitled to by pre-
seription (vhich tasy pleaded as apr alternati;é basis for their
right, but on ‘hich the "Jater Court,‘a”ing tojits view of‘the
1906 and 1912 Acts, gave no ﬁecisién)g

In the rleacdings the appellanrts rzve the mcasvrements of
intake which, they alleged, exicted at point "B" before tiae
1906 Act cawe into force, but on this ‘ssue slso we have no
finding b& the VWater Court, Tre only covrseiI therefore see
open to myself at present is to state the legal Yimitation I
have indicated and to  leave the practical uithod of riving
effect to the right thus limited to be &eterm%ped by agreguent
betieen the partles, or by a reference tack to the VWoter Court
if they fail to agree.

I would therefore formulate para;faph 9 of the

Order zc fcllows i~

(9)(1). That despite the decl ration contained 1in
reragraph 8 above, the Secdbnd and Thir§ ap;licants

are entitled to divert «nd use the water of the Balt
River upon the aforesaiad property, Klein lLar, for the

purpose of irrization, provided that, subjsct to any

prescriptive right which the Second and Thira Arﬂw&wg
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]
ruy establish, they do not Zor such diversion and
use abstract a grester flow of water from the
river,-or abstract the water at a poict or in a
wani er more prejudicial to the Fir#t and Second
Respondents, than was done for the haximum use'

vade of sach water on Klein aar before august 2lst,

1906.

(1)  Failing agreement between the parties con-
cerned as to the method by which thg abstraction
wa¥ tcote place so as to _ive effect to this Crder,
the watter is referred hack to the Water Court for
a determination of the method 6f «hstraction and

a decision on any issues necessary to enable the
Court %o neie such determination, aé well as on the
costs involved, and any of the parties co-icerned
may, on notice to the other parties, set the mutter

down ir the Vater Court for such determination.

There remains the 1estion how this gariation of the
Order should affect the costs. The Vater Court crreflly
made separate allocations of the costs on the var. ous
issues reised in the application and in the countercleir.
The po{nt affected by my alteration wes raised i the
counterclaim filed by the wppellents, ir ~hich they dis-
pated not orly the rizht of the second and third respond-
ents (secoﬁd and third aprlicants i+ the Wétef Court) to
taelir |

Itx use of water on Klein aAar, but also that of the first

réspondent (first applicant in the Tater Co:rt) to his use
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of water on Gemsboks Randt. The ﬁater Coﬁrt decided azai-st
the appellants on the disputed lssues relasting to Gemsboks
Bandt, and I agree ﬁith my brother Hall thet e cannot
interfere vith that ddcision. \This reans that the arheal
on the couaterclaim, as far as it affects the first re~
spondent, is dismissed, whereas I zau aliowing it to

suceeed as against the second.and third respondePtS-

The appellants filed their conhberc¢laim at a late
stage, and had to male a special aprlication for the pur-
pose. The Water Court rightly ordered them to pay the
respondents! cost; conrected with the application to intro-
duce the counterclaim. On the nerits of the counierglaim
s appgllants were ordered to pay the reipondents‘ costs,
save on certain special issues conrected <yith 1t on wiich
the appellants succeeded; (paragrsph 12 of the Order). Ca
ny ddcision the first sentence of the fourth sub~pars :rarh
of parazraph 12 of the Crder, readiné “Thaf the First
land Second Respondents do nay the Applicahts’ costs of
"the Counterclaim", should be altered to read : "That
"the Second and Third Applicanﬁs do pay the First and
"Second Respondents! costs of the Countsrciaim srairet

"them, and that the First and Sec¢:d Res;oﬁdents ey tae

"First Applicant!s costs of the Counterclaim.!
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Provineial Division zad in thi; cdgit.
(2) As against the First Resuondeat (First
Aprlicent in the Vater Cortt) the %ppeal is dig=
nissed with costs,.
(3) The Crder wace by tioe Tater éonrt, as

awended by the Provirclal Division, 1s further

amehded as follows -
‘ i1

(a)(i) The preseat paracraph 4 tc becime A{(a).

(ii) Paragraph 4(b) to be inserted as

follows 3=

Pararraphs 3 ar4 4(a) hereol not to

be c;;structéd ag containing any decls-
ion on the guestion whetner First and
Second Respoﬁdenﬁs are entitled to exar-
cise their right of dgueduct for co vey-
ance of the guantity‘of 'uter defired in

parazraph 1 hereof by means of one furm

onlyfor by means other thzn a firrow,

l

€._ . 2 Dpipeline or plpelines.
(b) The fol:owing new pars rarh Lo =iheti

ed for para reph 9 i-

(9)(1). That despite the declurati

in paragraph 8 above, the Secoryd and
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Third Applicents are entitled to divert
and use the water of t@e Salt River
upon the aforesaild property, Klein dar,

provided
for the purpose of irrigation, pxR¥XErFs
that, subject to any prescriptive
right which the Second and Third App-
licants may establish, they do not for
such diversion ard use;?bstract a
grezter flow of water from the river,
or abstract the weter £t a point or in
a manner more prejudicial to the First
a~d Second Eespondents, than *msg dene
for the maximum use made of such ater
on Klein dar before August 2lst, 1$06.
(ii) Failing agreeéent between the .
rarties corcerned as to the method by
which the abstraction mcy take plagce zcC
as to zive effect to tﬁis Order, the {
matter is rciferrved bvack to the ‘ater
Court for a determination of the methed
of abstraction anl a declsion or ahy

issues necesgary o enable the Covrrt o

maie such deterri-ation, '3 w-ell =g Cr

-
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the costs involved, and eny of the
narties concerned may, on notice te the
other parties, set the matter down in
the Water Court Tor such deteruination.
(¢) The first semtence of thei%ourth sub+
peragraph of para rabh 12%‘reading "That
he First and Sedond Resﬁbndents do =y
the Applicints! coats of the Countercl=im”,
is altered to reed : "That the Second «nd
Third Applicants do wey tiae Respondants'!
costs of the Countarclaim éaainst theu,
aad that the First and SecdHnd Respondents

[ay the Pirst Ap:lic nt's gosts of the

o g

Count:relaim. "




