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IN THE SUPREME COURT QOF SCUTH AFRICA.

( APPELLATE DIVISIOQN )

In the matter between:

I‘fTIKE ANTOIJIE s e 8 888 0 OAPPellant .
and
JOHAN DAVID BOTHA . s+sessRespondent.

Coram: Steyn, Beyers, Van Blerk, JJ.A., Hall et Brice,A.JJ.A.

Heard: September 8th, 1958. Delivered:fe,fcmkv zgtf 1958

J UDGMENT.

HAIJLJ AaJoA- .-

The Appellant in this case decided to build for
himself a dwelling house at Kroonstad at a cost of
approximately £20,000. Prior to November, 1955, he had
engaged an architect named van Niftrik and a building
contractor nemed Blom, the former of whom lived in Johannes-
burg. The appgllaﬁt had entefed into a contract witn
Blom for the building of the house, which covered the (whole
of the buiiding 0perations’and this contract was in the
form of the contract to which the official bodies which
rapresent architects, qu%}ity surweyors and building trade
employers had given their approval. That contract provided
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that ceftain specialised work should be cgrried out by
tradesmen other than the main contractor, 3lom, and one of
the speciazlised opepeations was the construction of the
electrical inst%%ations reguired in the bullding.

The respondent is an electrical contractor residing
at Kroonstad and, as he was anxious 1o get the contract
for these instaﬁations, he approached the appellant and
discussed the matter with him. In due course he was asked
to tender for the work and he received from ZZwvan Niftrik
particula?s of What was required to be done. He tendered
to do the work fér £715 and he handed that tender to the
appellant on the lst November, 1954. On thé &th November
a discussion took place‘between the appellant and the
regpondent in the appedlant's office and it is upon what
happened on thst occasionlthat the decision of this case
largely turns. Subsequently the respondent received a .
letter from the architect, dated the 29th November, 1954,
advising him that his tender had been accepted. The
respondent did certain extra work for which he claimed
£89-3-2., He received paymént from Blom of the sum of
£332 and there remained a balance of £472-3-2 for which

-

he did not receive payment.

In.eoo.../3
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In order to finance his building operations, Blom
ceded his rights und;r his contract with the appellant
in September 1955 to the Kroonstad Board of Executors
and the Board advanced him money from time to time. He
got into finaheial difficulties and hiﬁ#state was seguestra-
ted early in June, 1956. Prior to this the respondent
had completed his contract and he states thét he had, on
more than one occasion, requested the appellant to pay him
the balance which was Gue %o him.

When he failed to get payment he sued the plaintiff
in the Orange Free State Provincial Division for £472-3-2.
He averred in his declaration that a contract was concluded
between the appellant and himself by virtue of his written
tender and the written acceptance of that tender by van
Niftrik, acting as the appellant’'s agent. He likewise
averred that on the 15th lMay, 1956, the appellant verbally
undertook to pay him the full amount of the balance due to
him, and based an alternative claim for payment upon that
aveement.

In hié plea the appellant denied that van Niftrik

accepted the offer on appellant's behalf, or alternatively,

tha't.-a......./4-



that such acceptance was within the scope of his authority
as appellant's agent and, consequently, he denied that

any agreement was entered into between himself and the
respondent. He denied, too, that the payment oif £332

was made by him or in respect of a contracg bhetween him-
self and the respondent, and he denied that he had promised
to pay the respondent any money.

The learned Judge in the Provincial Division
(DE VILLIERS, J) gave judgment for the respondent for the
sum of £472-3-2. The issue before the Court was one of
fact and the learned Judge based his judgment prinfcipally
upon a finding that he accepted the evidence of the
r;8pondent and rejected that of the appellant and of Blom,
wherever theilr evidence conflicted with that of the respon-
dent. It is against this judgment that the appeal is now
brought.

The appellant's plea is so worded that it does not
set out clearly the essential basis of his defénce. The
contrgcet entered into between the appellant and Blom, which
can for the sake of convenience be referred to as the main
contract, contained a clause, i.e. clause 15(a) of which

the f0llOWing....../5
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the following is the relevant portion:-

"A11 specidlists and others executing any work or
8upplying or fixing any goods for which provisional sums
are included in the Bills of Quantities who may be nominated
or selected by the architect are hereby declared to be
sub~contractors employed by the contractor and are herein
referred to as "nominated Sub-Contractors". "

The defence that van Niftrik aetsd as the appellant's
agent, or within the scope of his authority as appellant's
agent, in accepting the respondent's tender rests upon the
: fbu Laltey
contention that by reason of ks having been advised by
van Niftrik of the acceptance of his tender he was nominated
by the architect and became a sub-contractor employed by
Blom.

Suppotr ov C NAS Seuqhi i
n?his contention is-based—upon a decision by this

Court in the case of Concrete Construction (Piy.)Ltd. v.

Keidan & Co.(Pty.)Ltd. (1955 (4) S.A. 315), where VAN DgEN

HEEVER, J.A., stated that A the terms of clause 15 of a
similar contract "virtually permit the architect, who is
the agent of the building owner, to conclude a contract
between the contractor and the sub-contractor". In the

circumstbances.evee.. ./6



anA. S

L 4
circumstances of that case the learned Judge held that the

Aav i:ovtsé f ovchibeel
effect of this clause was tﬂmbring about privity of contract

between the contractor and the sub-contractor. He, however,

L
referred to the judgment of BANKESYT L.J., in Hampton v.

Glamorgan County Council, {84 L.J. K.B. 1506) in which

the following passage appears:-

" It is guite true......that when the contract includes
prime cost items it may be optional upon the building
owner to undertake to contract with respeet to those

ifttems himself, and if he does do that, he withdraws
then from the contract so far as the price is concerned
and so far as the obligation is concerned. In every
case it seems to me that the guestion which has to
be decided is: has the building owner exercised that
option, or has he refrained from exerfising it? “

VAN DEN HEEVER, J.A., adopted this statement of the position
and said that in each case the guestion is: who assumed

obliga%ions under the sub-contract.

Lir.Trollip, who appeared for the appellant,

submitted that, when the respondent tendered for the work,
h hao & had ConSidoveahia viows ex Pevience i mmalieyt b~ Whae?

Stvalon Covbyvencls acd %«.\.‘e_rwec{ “:w ’V‘P_\&hq\«'\(k{'g bf_"krtéb\ ]ﬁ&. ’*ﬂ"KS
he must have known the terms of the contract between the

appellant and Blom and that he accepted the position that

ne waBf a sub-contractor to Blom. The respondent stated that,
while he was aware thai a contract of some kind had been
entered into between the appellant and Blom, he never saw

the contract...../T
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the contract, nor was he ever t0ld of its terms and, in
my opinion, no good reason has been advanced for rejecting
his evidence. 1In the case of Concrete Construction (Pty.)

v. XdJah ¢ (o LlY. .
Ltd thne sub-contractor, which was a compmny which specia-

lised in the supply of re-inforcing steel for building
purposes, sought to recover from the building contractor
the amount due to ﬁ!h upon a sub-contract entered into
under the terms of clause 15 of the approved form of stan-
dard contract. The building owner regarded the contractor
under this contract as responsible for the building and
wanted no direct business dealings with sub-contractors.
The Court held that the sub-contractor, with its wide
experienceg must have been aware of the provisions of the
standard contract and intended that it should govern the
position between the building contractor and themselves.
These circumstances are quite different from those upon

which the judgment in Concrete Construction (Pty.) Litd.

v.Keidan & Co.ltd. was based, and the decision in the

latter case is not applicable in this case.

The respondent's evidence regarding the discussion
which took place between the appellant and himself in the
formerts office on the 8th November, 1954, was to the
effect that the appellant told him That his tender was not
the lowest tender and asked him to come down in his price.
He refused to do this, but he told the appeliant that he
would meet him by obtaining his electrical fittings, which
formed no part of the installation contract, at wholesale
prices. He offered him a reduction of 333% which was vir-
tually the cost price of the fittings to him, respondent.
The appellant then wrote out an undertaking to this effect
ahd got the respondent %o sign it. This document formed an
exhibit in the case. The appellent then promised to give
him the contract and stated that his architect would advise

him that his tender had been accepted. He told

him.........,...../8



him that he would have to start work shortly because piping
had to be laid in the concrete floor of the building.
The respondent received a letter from van Niftrik, dated
.

the 29th November, saying that his tender had been accepted,
but he commenced laying the piping in the floor before he
received it. The respondent said that this was the only,
agreement into which he entered in connection with the
building of the appellant's house. He said, too, that he
asked the appellant for payment on several occasions early
in 1956.

The appellant said that he d4id not want the
respondent as a contractor at all. The respondent came
to his office and asked him what the chances of the acceptance
of his tender were and he told him that he wanted one,
Dalleu. The respondent had offered him a 334% reduction |
‘on the fittings, but that meant nothing to him because he
could get that discount himself. Blom subsequently persuaded
him to accept the respondent. He never told the respondent
that his tender had been accepted nor did he instruct him
to proceed with the work. He never discussed the contract

‘with the respondent, nor did the respondent at amny time

45K eaeososs/9
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ask him for payment of moneys due under‘the coﬁtract.
These fwo versions of what took place are wholly
contradictory and the learned Judge in the Court a gmo,
for reasons which he stated, accepted the evidence of the
respondent and rejected that of the appellant.
This finding is chailenged by the appellant's
counsel who contends that it is contrary tb the balande

of probabilities as disclosed by a number of factors which

appear from the evidence. Mr.Trollip submitted that the

WumL~krahaiic. . .

interpretation which could be put upon the
(73 t.d,e b irs (
pee@egg;gg&g—ggg;;%eeunx of the conversation on the 8th

November was that the appellant agreed to support the
acceptance of his tender because of the promised discounts.
There appears to me to be no substance in the submission
for it is not consistent with the respondent's evidence
and the appellant himself denies that he agreed 1o supporf
the acceptance of the respondent's tendd# at all.

The next point taken by counsel is that it was

o € Noyen D2, 145y

improbable that the appellant accepted the tenderﬁ?ecause

(a) the declaration did not allege 2 contract based upon

such acceptance and (b) if appellant had accepted it there

was nO.ooono.//lo



10.

was ho need to refer it to the architect. The respondent
stated that the appellant promised him the work and said
that kis architect would advise him that the tender had

That leing 5o :
been accepted. A\'Kihen the architect had advised the respondent
to this effect, the promise made by the appellant was
duly implemented and the agreement received the fimml
'form of a written contract. It appears to me, therefore,
that the form in which the declaration was framed was

e :‘PJ’P:’ te the rezar:nn’fnfi‘ ew‘Jrn-.Ac‘
fully justified. Moreover,ﬂthe ppellant himself chose
the manner in'which his accep%ance of thé respondent's
tender was to be recorded and he may well have thought
that the architect, whom he was employing, was the proper
person to put on record the acceptance of i:ny tender the
request for which had originally emanated from him.
Another point made by counsel was that the appellantd

evidence was to tﬁe effect that the acceptance of thd
respondent's tender was Qecided upon at a meeting bet@een
himself,‘Blom and van Niftrik which took place after the
8th November, 1954. The reason for this submission was

that Blom gave evidence to the same effect. I%—sesms—to

ﬂu@ evibktnce 1§ heowlishny ek o Vegpode s
me—%&f@%eieﬁ$—io_sag—%ha%T-whaxevef—aﬁpe&iaﬁﬁ—émw—have

.ct'nfe--mf.-..chesen—to cecses /11
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matters had emerged from which it could be fairly inferred
that al;i%he persons concerned, including the respondent,
regarded the latter's contract as a sub-contract between
him and Blom.

The first of these matters arose out'of certain
bills which were given by Blom to the rewpondent which the
latter discounted with the bank for the purpose of enabling
him to finance his undertakings. It appeared from the X
evidence that the.respondent and Blom had been associated
in the construction of buildings other than thg appeliant's
dwelling house end that Blom had, from time to time, given
the respogdent bills amounting in all to £700. After the
respondent had done a. considerabde amount of work on the
appellant's building, he and Blbm arrived at a settlement
of the transactions in tespect of which these bills had been
issued and agreed that the respondent owed Blom £332.
fhether this amount was due entirely in respect of advances
made in connection with the appellant's contract, or
whether it was due in part for that and in part for other
transactions between them, is not clear from the evidence.

It is, however, clear that they agreed that Blom should be

entitledoonc'ooouu.o/l_a
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entitled to receive the first amount which became payable

to the respondent out of his work on'the appellant's house

in payment of'the balance of £332 owing to him. An amount
of £300 was included in a certificate issued by the architect
to Blom which stated that thg respondent was entitled to
payment of that sum and Blom collected it from the appellant.

The matter of these bills was fully canvassed in
the Court g guo, but the learned Judge did not deal with it
in his judgment. It was contended that his failure to do
s0 really amounted to a misdirection and that, had he
considered it, he might have arrived at a different decision.
In fairness to the learned Judge, I would just say that
he intimated that a number of points, other than those
with which he had dealt, had been submitted to him and that
he was,nevertheless, convinced that the probabilities in
favour of the responden®t's version far outweighed those in
favour of the appellant's.

From the evidence of ﬁlom and ¥ke respondent it
appeared that the pracfice of Blom's furnishing the latter
with promissory notes for discounting had existed for a
considerable time Vefore they became associated in the

appellantés............/14
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appellant's contract and that the respondent had at times
advanced moneys to Blom to tide him over temporary financial
difficulties. Under these circumstances Blom may well have
reckoned that he could always recoup himself for the
accomodation with which he had provided the respondent out
of the moneys which accrued to the latter by reason of

his share of the work in which they were both engaged.

The respondént, again, was in all probabilify content

that the amount due to him should be included in Blom's

certificate in terms of the settlement between them. X

Cr Rk Shoge ful RAA e YCASBeA h be Conctymed tilR &
oo A0 v Whas L Achad Cc“lrvowc#\-r\.? Pat\/lr\e;s v,
d0 not think that either the fact that money which had

been advanced Huring tﬁe building operations on the
appellant's house was included in the amount’of £332,
or the fact that this sum was included in Blom's certifie
oz wm\;\k\r a3 f‘hd/wl:-r&:od

cate can, under the circumstanoes,_ e accepted-as-—proof
that the respondent was a sub-contractor appointed by
the architect in terms of clause 15(a) of the mein con-
tract.

The next matter ra;sed by the appeliant's counsel
arises out of a2 letter writien by Fhe respondent to van

Niftrik on the 23rd April, 1956. After asking for a

Varia'tion...........-.-/15



15.

variation order in respect of the extra work he had

performed, the respondent concluded his letter as follows:i-
"Ek sal dit baie waardeér indien u my ook m sertifikaat
vir my werk sal aanstuur, (werk kompleet) aangesien ek
nog nie veel betaling gehad het nie en ek moontlik my
geld van die eienaar sal moet eis.”

Counsel eontended that this letter shows that the respondent

knew that he wags a sub-contractor and that, as Blom had

not paid him, he decided to try to get the money from the

appellant, which it would be easier to do if‘he procured

a certificate for direct payment from the architect.

When he was cross-examined the respondent stated
that whht he intended to convey to the architect was that,
as he had not received payment, he Eggig have to take legal
steps against the bullding owner. This does not appear to
be a satisfactory explanation. A possible reason for this
reply may be that this letter was not disclosed by the
appellant and that his counsel was only advised that it
was to be employed in cross-—-examination shortly before it
was so used. Consé&ently, the respondent was confronted
without warning with a letter which he had written some
sixteen months previously and was required to explain

what had actuated him in making the statement it containad.

The.‘bl“..“'.‘..l.ll.//l6
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The element of surpris% which had its origin in the
appellant's failure fo disclose a letter which was in hisy
or in his agent van Niftrik's possgéssion, may well have
led to the giving of an unsatisfactory explanation. The
respondent statéd that he had, on several occasions,

prior to his writing that letter asked the appellant for
payment and that the appgllant had told him that he was
not prepared to make any payment without an architect's
certificate. At that stage he was not concerned about

the manner in which his money was paid to him but when
'none was forthcoming through Blom, he may well have
realised that, as his contract was with the appellant, he
was entitled to look to him for payment. Having been %eld
by the appellant that he would only pay him on an architect's
certificate, he then asked man Niftrik to give him the
certificate whidh the appellant reguired.

In my opinion it seems unlikely that, if, as
appellant's counsel confends, the respondentg was well
aware that he was a sub-contractor of Blom's and, if he
had had nothing whatever to do with the appellant, that
he should, without any basis whatsoever for his asserimon,

deman@..eeeeseee./17
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demand payment from the appellant and thus invite from |
van Niftrik and, indeed from the appellant himself an
immediate sefutation of the c¢laim which he was brazenly
putting forward.

Appellant's counsel argued that the mere fact that
the respondent sought a certificate from van Niftrik was
a c¢lear indication that he regarded himself as Blom's
sub-contractor. If His evidence thaet the appellant had
consistently refused to pay anything without & certificate
is accepted, as it was by the learned Judge, this argument
becomes untehable. On the 15th lMay, 1956, the respondent
again asked the appellant for payment and he states that
the appellant told him'tﬁat if he went to van Niftrik and
got a certificate from him, he would pay him. He went to
Johannesburg immediat&ly, obtained a certificate from van
Niftrik and returned with it to Kroonstad. The certificate
stated that an amount of £350 was due to the respondent by
Blom, and, when the respondent presented it to the appellant,
ﬁa%fgg{d that they had to go together to ong Huller, the

sedretary of the Kroonstad Board of Executors. There the

respondent discovered that Blom had ceded all his rights

UNdeTeeevssssaesa/17
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under his contract'with thg gppellant to the Board as
security for money advanced, gnd fuller pointed out to
him that the certificate stated;thaf Blom cwed him the
money and the appellant refused to pay him. Respondent
states thet, when they left lMuller's office, the appellant
told him that he would have to get a certificate in his
own name made payable by him, the appellant,before he would
pay him ous.

Counsel for the.appellant argued that, as the reswemden
respondent's signature appeared on the certifivate, he
must have noticed thet it stated that Blom owed him the
money and that, by accepting it, he virtually acknowledged
that the amcunt was due to him as a sub-contractor of Blom's.
The respondent said that all he looked at was the amount of
£350 and that he read no further, but put the cértificate in

his pocket. It was only in Muller's office that he reslised

. . . .o"aS(\:){b

ite true import. This appears to me to be awm :
responcent s

explanation of the aééﬁi&gé#¥s conduct.

The following da¥ the respondent obtained from Blonm
a letter stating that he had paid him £332 and that any
further payments should be made on an architect's certificate.

The............./lg
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The respondent admitted that, after lMuller had refused him
payment, hé asked Blom to help him by giving him a letter
stating that the appellant had to pay ﬁim direct and that
then Blom gave him this letter. Appellant's counsel
endeavoured to deduce from the respondent's action that
he thereby acknowledged that it was Blog who really owed
him the money, but I fail to see how such an inference can
fairly be drawn. It appears to me that the respondent in
the position in which hé found himself, may well have
caught at any straw which he thogkht might save him and that
in his dilemma‘he turned to Blom for help.

In his declaration, the respondent put forward an
alternative ground upon %hich he based his claiﬁ i.e. that

on the 15th llay, 1956, the appellant verbally undertook to

pay the full amount due to him for his work. Mr.Trolliip
advanced the argument that the respondent's own evidence
did not establish a cause of action, separate from and in-
dependent of the sub;contract. All that could be inferred
from his evidence was an affirmation by the appellant that
he would honour his obligation to pay the respondent. I
agree with this submission. It seems to me, however, that

this-...-.-...--...../Qo
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this is a factor which has a considerable bearing upon the
issue in the case for, if the appellant did give the respon-
dent an undertaking of the kind alleged, the fact lends
considerable suprort to the respondent's claim that he
contracted directly with the appellant.

This matter w&gﬁﬁgigga by the respondent in the
course of a conversation which he had with}mhé appellant
over the telephone of which a tape recording was made and
put in in evidence. During the course of that conversation
and in reply to the respondent, the appellant admitted that
he had told the respondent to go and get a certificate from
van Nifé@k and, when asked by '‘respondent whether he did not
promise to pay him when he had got it: his reply was that
it was Blom who had stopped him from paying the respondent.
The whole trend of the appellant's replies to the questions
put to him by the respondent over the telephone does not
create the impression that he was repudiating the existence
of an agreement which the respondent claimed to have made
with him. He appears to be continually meking excuses for
his failure to carry“ out a promise which he had made.

»
Furthermore, in his evidence bn cross-esamination, the

appellant..eeeecececas /21
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appellant admitted that he would have paid the respondent
had he bro.ght a correct certificate from van Niftrik, a
reply which he later wisheé the Court to believe he hagd
made by mistake.

There is one other matter which, in my opinion,
throws eonsiderable light upon the contractual relationship
between the partiem. After the appellant had, upon Muller's
advice refused to pay the respondent on the latter's return
from Johannesburg, the respondent consulted an attorney
named de Hart and, at the respéndent's request, de Hart
telephoned van Niftrik and asked him to alter the certificate
which he had issucd wo the respunuent by making it read that
the money was payable by the appellant to the respondent.

D¢ Havl stated tlat

AYan Niftrik said that if, after due considerztion, he
decided that he could éomplj with the request, he would
issue a new certificate a2nd send it to de Hart. This con-
versation took place between thef 24th and 26th May, 1956,

and as a result of it, van Niftrik wrote the following

‘letter to the appeilant on the 28th lay:-

-
Iike Antonie, f........./22
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"ilike Antonie, Esq.,
P.0.Box 166,
KROONSTAD.

Dear Sir,

Re: New Residence on Stand 2109 Wilgenhof
Kroonstagd.

Please find enclosed a certificate in favour of
Bothe the Electrician amounting to £350 to be paid by

you.
This evertificate No.8 dated 28-5-'56 canceld
certificate Ko.7 dated 17+5-'56.

In addition I enclose a certificate Mo.9, Instal-
nent No.l0 amounting to £644.4.5. worked out as follows:

The outstanding balance as made up by the Quantity
Surveyor in his fimal account and

signed by the Contractor,is £1704. 4. 5.
Less 5% Retention 800. 0. C.
Now due 994. 4. 5.
Less Certificate Nc.8 as enclosed 350. 0. C.

644. 4. 5.

This certificate is to be paid by you to L.C.Blom
on account of Kroonstad Board of Executors.

A certificate for the retention goney of £800.0.0.
will be forwarded to you in three months from to-day.

Yours faithfully,

(sgd.) J.J. Van Niftrik. "
The appellant admitted the receipt of the letter, but
denied that he had received the certificate.» This wes,
however, obtained from van Niftrik in Court. He did not
give evidence and no explanation was offered as to how it
came to he ip his possession. The certificate read as

follows: -

1‘10.8.0..‘ooao-o-.o--'o--/23
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" No.8
28th May 1956.
BT

THIS IS TO CERTIFY THAY THE SUMl OF THREEEUNDRED ATD
FIFPTY PCUNDS is due to J.D.BOTHA, ELECTRICAL CONTRACTOR
of KROCNSTAD by WIKE ANTONIE ESQ., of XROONSTAD in terms
of Contract dsted lst November 1954 in respect of

SUPPLY & INSTALLATICN OF ELECTRICAL INSTALLATION
RESIDENCE — MR. ANTOEIE — KROONSTAD.

Previous Instalments: £332.0.0.
Present Instalment: £350.0.0.

Total to Date £682.0.0.

£350 (sgd)J.J. Van Hiftrik.
Architect. "

CONTRACTOR'S RECELPT.

Received from.....c..... Cessaasesana
%the s]-lm Of‘ ..... &« 2 R & B B RS S S S B S NP E A g EDR TN > 8 8 0 B P
In payment of the above Certificatsé.

Signature...... Gsebrenssesscsrves

n

9 & % ¢ s 2 e Pd o e v oocolgocn'o

When the appellant denied that he had received the certificate,

s

e was asked about the éirst two sentences of van Niftrik's
letter. His answer was "These two paragraphs have absolute-
ly slipped my memory. I cannot talk about them....... At

that time it escaped my notice."'

This reply is in itself extraordinary but what is
still more extraordinary is that, if the appellant had never,
as he stgtes, contracted with the respondent and if, as he
set out in his plea he at no time afreed or undertook +o

PAYerenneanaaes/24
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pay the respondent any money#; he did not reply to van
Niftrik*at once and point ouﬁ,in no undecided 1anguage,
how utterly wrong his action in issuing a certificate in
favour of the respondent was. This would surely have been
his immediate reaction more especially since he is a
business man, If the certificate was not enclosed he
& 6%1
would r have got into contact with van Niftrik at once
and told him not to send it to the respondent. FTrere is
e bace o
to my mind, however, lMMitre~deubt that the certificate
accompanied van Niftrik's letter and, even if it did not,
the first two sentences of the letter set out the position
with obvious clarity. The true position is that the appellant,
on his own showing, did not repudiate van Niftrik's action
in issuing the certificate and his excuse that this escaped
his nbtice or slipped his memory, ‘as he so naively puts it,
is utterly unacceptable,
I am of opinion that the appellant has not
succeeded in showing that the learned Judge in the Court
a guo was incorrect in arriving at the conclusion he did

upon the evidence adduced before him and that, for this

reason, the apreal should be dismissed with costs.

A hauc
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STEYN, J.A.,
BEYEKS, J.A.,
VAN BLERK, J.A., concur.

PRICE, AJ.A.,



