o

., . ? )Op die rol geplaas vir verhoor

J?Z{f;?é 5

G P-5.003675--1954-5—1,000, : u.n.J. 219.

In the Supreme Court of South Africa
In die Hooggeregshof van Suid-Afrika

P 1 Division).
{Z@’),Z e PROVIDAiale Afdeling).

‘Ap eal in Civil Case.
Appel in Siviele Saak.

ﬁ}//’ﬂ%&? 1/€FEA/6L 9’ A 7 . e Appellant,
a ”/67//*/ TeFE ¢ FrP S

versus

'”'7&’?/?/\5 H/ RG22 et e e Respondent.
(. Ta /‘3

‘ 2 Revpondent s Attorney
Z ’W{ X _Prokureur vir Respondefifl. /7L

Appellant’s Attorney
Prokureur vir Appellant!.f..."".

Appellant’s Advocate Respondent’s Advocate
Advokaat vir Appel!an C%” . .Advokaat vir Respond(nr -
Set down for hearmg on - 7)(

Z g,;_f

2, 46-—-—/‘3//0 .

.'.g’..

g5




IN THE SUPREME COURT OF . SOUTHE AFRICA

(Apvellate Division)

In the matter betwsen :- |

RAYMOND GREENEBLATT Appellent

and

MORRIS HIRSCHSON Respondent

Coram:Schreiner A.C.J.,Foexter, Peyers, van Blerk et
Ogllvie Thompson JJ.A. . .
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SCHREINER A.CeJeie The srpellant, g chemist snd drdggist

who carries on buslness under the style of "aAfrican Pharmecy"

l

in Johannesburg, has at all materlial times been reglsterdd
|

under Act 9 of 191€ as the proprletor of certain trede-mérks

under cleass 3 l.o. In respect of chemicel suhstences preéered
for use in medlicine and phapmecy, The appellantts relative
trade-niarks are Noa. 350 of 1947, which 1s for the word "Ray-
sfon", end No. 1782 of 1952, which consists of two Greek tolumns

surmounted by a pediment on which is inscribed "Ray-son brand".

\
The last-nemed registration carries a disclseimer of any "right

"to the exclusive use of the surnsme 'Ray' apart from the mark",

but thls disclalmer does not affect the decision of the asppesals
|
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As psart pf his businesc the anpellaht

prepares and bottles medlclnes which sre sold under the gbove

trade-marks exclusively to Non-Europesns., Among these medi-

clnes 18 g blood mixture.
|
In Merch 1657 the respondent, who
[
. |
trades in Alberton neer Johennesburg as"Modern Medlcsal Rejearch
i
Leborabories”, sdvertised in a Bantu newspaper that he sold a
|

blood mizture called "Rising Sun". The sappellant wrote at
|

once objecting to the respondent's use of this nsme in rela-
|

tion to a blood mixture, on the ground that 1t was likely to
|
ceuse confusion with the appellant's article, Correspon#enco

followed 1n which the respondent, whille denying the possibill-

ty of confuslon, stated that he was no longer using the |
"Rising Sun" merk in advertising matter and was prepsred! to

1imit his use of it to goods sold direct from his rremisbs.

The appellant was not content with this $imitation of user on

the part of the respondent and set down zn applicetion 1% the
|

witwatersrand Local Dlvislion for san order restraining tﬁe resg

\
pondent from using the name "Rlsling Sun" in respect of qhe

|
categories of goods felling, inter elia, under class 3,,
|
Though an interim interdict pending action was not specifical-
|
ly asked for in the petition, it could in & proper case'be
: |

granted as an elternative form of rellef, end in this Court
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counsel for the appellent mede that his goal. BOSHOFF J.
dismissed the application and the appellant now appeals t&
this Court, the parties having consented in writing to omit
the intermediste appeal to the Transvaal Provincial Divisﬂon.

Nothing turns on the existenceiof
trade~merk No. 1782 of 1952, The respondent uses a totally
different lebel from that embodled iIn this marlk and thsrei

|

cpuld be no possibility of confuslon between them. |

Counsel for the aprellent dre?
our attention to a passage 1ln the petition which stsates t%at
the name Ray;son "has acquired wide repute amongst the no;—
"European populetion of the Union." Though this allegation

i
is denied by the respondent we were asked on behalf of th$
i

sppellant to treat the denlel as merely formal and to holﬁ

accordingly that the appellant haed laid & sufflclient founda~

tion, prims facla, for passing off proceedlngs, the reputL-

tion of the appellant!'s mark telng one of the things thsat
would have to be declded on triel. But since it 1s not In
appellant {
dlspute that the eppesl has the exclusive right toc the uvsp of
trade=mark Noe 350 of 1947, that it is valld and that it
covers blood mixtures, and since no deceptive features other

than the neme similerlty are slleged, the appellant's posLtio:
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could not be lmproved by relisnce vpon pessling offs The iTsue
may therefore c&nveniently be stated to be whether the use by
the respomdent of the word "Rising Sun" on thelccntainers Tf
his blood mixture infringes the sprellsnt's trade-mark Yo 350
of 1947, consisting of the word "Ray:ﬂgn".

Sactlon 125 of Act S of 191€ in eL-
fect definas infringement as the vuse of a mark substantial;y
fdentical with the registered trede-msrk or so nearly reseLb-
1ing 1t as to be likely to decelves There is here no guestlion
of substantilal identity and the appellant's ceée 1s that
"Rising Sun® so nesrly resembles "Ray-gon" as to be 1llXely to
deceive leoe t§ lead to the respondeﬁfél blood mixture beng
bought and solé for the appellant's. In the declslon of this
1ssus regard must be had to the ldes ccnveyed by the resp&c-

tive marks, to their sppesarance and, when, as here, they con-

slst of words, to their sound (Kerly, Trade Marks, 7th Edﬂtion

pages 620 et gege).

It waes not end could not have boen
contended on mEk¥¥® behalf of the appellent that there was
any risk of deceptlon by reason of the asprearence of the ;
trade;mark "Ray=20n" and the merk "Rising Sun", used by tie
respondent, If & person is not able to reed he could hardly

be deceived by the facts that each starts with the letter’R
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and that there are other letters in common. For en 1lliterste
man would not ordinarily regard words as plciures and buy hls
goods £xmx by the shape of the words on thelr labels, and we
|

are not herse concerned with words printed in an unususl tipe.
If, on the other hand, the potentisl buyerf miz; able to read
and buys by the printed word the difference 1ﬁ these wordg 1s
sufficlently obvious to exclude the risk of deceptione.

1t was, however, argued for the
appellant that there was a similarity in sound ahd e simis
larity in ides aund that, whether taken separately or Iin ecqn~

Junction, the simllaritles were such as to relse s llkellhood

of deceptlon. The similarity In 1des is segid to flow from the

fact that the rising sun mey show ravs. That 4s uiite true,
and indeed 1t is quite common to deplict e rising sun as a
pertly hidden disc with 1lines radlating from it. That is what
the respondent shows on his lsbele But 1t.1s not cleer tg me
i
thet, even to an educated man who gave the matter some thiught,
the word "ray-son” wpuld be 1likely to conjure up the pict#re
of light rays procesding outwards from a common source, bé 1t
the sun or any other. Such g men would reelise that "ray-scn”
1s not apt to describe s source of light rays. TIf he had to
find a meaning for a word having that sound he would be more
likely to find it in similer sounding words like "ralsin" or
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thetraditionel Irishman's pronuncistion of "reascn”. AJ
¥

unsducetsd man, on the other hend, even if he were saccustomed
tc using English, would probsbly not think on the lines of
1l4nking the word "rey-son" with anything at 212, let alone

with 1light rays snd the rising sun. What the appellant gJins

in relstlion to the sound aspect by his reliance on the lack

cf educstion of his clients he 1os§s in relatién to the 1des
aspects The latter does not In my view meke eny materiel con=m
tribution to the former on the facts of the case. r

The appellent ls, indeed, drlven
back on his contention that the sound of "rising sun" is go
similar to the sound of "ray-son" as to meke 1t lilkely thit
an i1lliterats native, having heard of Ray-~son Blood Mlxtule,
might ask a shop essistant for some of it in language renqer-
6d Indlstinet by hls poor scqualntance with the Engllsh
langusge, and that the shop assistant, knowing only Rislng
Sun Bload Mixture, might thlnk that thet was whet the native
was asking for in slurred end slovenly English. It4 1Sf of
courses, well established that oune must look to the k;nd OL
customer and give effect to the llkellhood that the buyer!s
111litsracy or unefucatedmm use of languasge may meke it eaLier
for him to be misled or to mislead the shopkeeper who sells
to him. But even in this fleld of 1111terate natives reger "

mUSt/...ouo



- 7 -

\

must be had to the degree of carsefulnsss that may be expeciteds

The ordinary purchaser of the tradgmark dec isions 1is neitqer
® ‘ i

very careful nor very careless (See American Chewlng Products

Corporation ve American Chlele Company, 1948(2) S.4.736 a&

page 743}, end the ordinary illiterats native buyer must,iI

think, be taken to be a person who at least knows that article:

have different names and that when he wants an article wiih

3houleh
s particular name he must ask for it by that name with sug¢h

l
clearness of dictlon as he can commend, or else he may get
the wrong article.

In the prdsent cese, though Ft

|
may bs aessuned that 1lliterste natives would often be liable
to mispronounce English words, there ls no evidence to suE-
port the suggestlon that they might be more likely than other
persons to drop a sylleble or pronounce the Engllish "ay"!
sound, Cockney~fashlon,like the long "i'". These specifiJ
practices, Lf they exist, would have to be proved and there

|
i1s no evidence to support them, Fo doubt, I1f one lesves out
the second syllaeble of "rlsing”™ and pronouncss the first’sy1~
lebls as 1f the word were "ralsing", one arrlves at the ép»
pellant's trade merk. But these are not trifling changeL;
they are substantial,

We have not before us sosETEl

i
8vidence/eeusss’
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evidence of actual deception, which, though not essentlal +r
even importent, may in some cases tip the balance. Somsetimeés
sgaln, the cilrcumstances may point to lIntentional comying,iand
then the court is not inclined to hold that the dishonest
trader was unsuccessaful in bis attempt to filch anothethrrdo.
In this cgse there is no allegation In the petition that tke
respondent has actually trled to decelve potentlal cUStomars
Into buying his goods for the appellant's, butzit was sugg;sted
in argument that, besring in mind thet the articls wes 1ln each
!

|
cese a blood mixtura, en intentlon to deceive might be Inflerred

from the simlilarity of the namese I do not thilnk that there

are sufficlent masterisls for such an 1nference;
It has been sald that in infringe-
ment proceedings a closer likeness 1s required then in 133@93

of registration (Helsbury, second editlon, Vol.32 peges 591 to

592; Kerly page 619)s In the American Chlicle Company case)-
supra - GREENBERG J.4., at pages 741 to 743, discussed the
test to be applled in declilding whether reglistratlon shoulq be
i

granted or refused and left open the question whether s ressom
babls possibility of deception was enough to lead to refusgal

| |
or whether aome degree of probability of deception is necds=
88rys But, however that may be, it 1s clear that in In-

fringement cases the onus L1s on the aeppellant to show thet

there/......
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there ls a probabllity of deceptlon. On thst lssus thereiis,
Ain the circumstances eppssaring from the papers before ua,ino
ground for sendlng the matter to trials For all that appjars
the court would bPe in no better position after such a trial

|
to decide what 1s primsrily a question of imprsession. Though
some similarity in the sounds of the words composing the ‘

marks can ba detected, the sprellaent has failed to convincle

me that there ls a probebllity of deceptions l

The &ppesl is dismissed with costs,

I{oexter, Jebia
Beyers, Jedie
Cvnc.u-"f
Van Blerk, J.¢.

Ogllvie Thompson, Jele




