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STEYN Rede

?

Artikel 7(2) van Wet Wo. 37 vdn

1955 duk as volg i~

"Indien uit hoofde van dle bou ven 'n spoorweg of anderm
werke oor of op grond, dasrdie grond so deursny en verdeel
is of sgl word dat dsar san weerskasnte of ssn een kant

van dle spoorweg of ander werke 'n stuk grond minder as

eon akker groot gelaat is of sal wordm, 1s dis Administraesie
verplig, Indien dis eienser van sodenige stuk of stukke
grond dlt ven hom vereis, om dsardle stuk of stukke grond

ssam met dle ander grond wet benodig word, ts verkry. "i

|
In sy toepassing op die feite In
hierdle ssak 1s hierdie sub=artikel 'n dulsters bepa11n$.

By die ulitleg dsarvan moet op dle voorgrond gaestel word:

dat/euaeee !
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#km dat dit direk verband hou met ontelening van privept-

regte, dewe.ss met beswarende bepalings wat streng ten gunste

van dle beswaarde ultgeld moet word. Soos Mgestertius,

»

“Fractatuum bls. 30 s€ ¢ salicul suum odimere, bono et bequo

contrarium est; en dit kan nie veronderstel word nile dat

dle wetﬂewer, a{geld dit ookg dle onteleningsbevoegdheld ven
die Stast self in dle openbare belsng, groter of meer He=
swarende inbreuk op gevestigde regte wll doen of magtié as

|
wat met duldelikheld ult sy woorde blyk nle (Vgle Dadoo Ltd,

2
and Others ve. Krugersdorp Munlclipsl Council, 192¢ A.D. 530

\
op bladsy 5523 Wellworths Bszasars Ltd. ve Chandler's ILtds

1847 (2) S.A. 37 op bls. 43; Rose's Car Hire {Bty) Ltd va
) i

Grant, 1948 (2) S.A.466 op bls. 471 1.f.)e Hoewel artgkel

7(2) die Spoorwegadministrasie belas met die verpligting om

in die daarln vermelde omstandighede grond wat nie onteien
1s nle, oor te neem, en 'n ocoresnstemmends reg aan dlas :

elensar verleen, 1s hiefdle verpligting en reg 'n uitvl@ein

!
- 801 van dle onteilenlng, en moet aan die reg, omdat dit slegs

'n bykomstigheid by dle ontneming van dis elensar se grond

|
1s, ten spyte van dle dsarmee gepasard gssnde las op die ontw
elenaar, 'n toceskietlike onstruksle verleen word wet dle

|

las op dle siensar, binne dle perke wat dle waet toselaat,

SOVGG]./... LR N )



soveel doenlik sal verllge 'n Analoge benadering sou van
pas wees by 'n begunstigerde Wet wat 'n bykomstlge verplig-

ting skep (Vgl.Réchter Ve Asgistant Master and BloemeQtein

Town Council, 1941 0.P.D. 19 op blse. 22). Hierdle benadeting

bring mee dat san ertlkel 7(2)J1ndien dit rederlikerwyse in

meer dan een sin verstaan kan word, dle betekenis gegse moet

|
word wat vir dle elenaer dle gunstigste sou wees. -

Die eerste indruk wat die woorde
i

wok, meer hepaald wedns die gebrulk van die woord "deu%sny",
dew.as san die binnekant sny van kant tot kent, is seke? asat
die wetgewer hler slegs die geval becog waarin grond va# 'n
elenaar so Xxm vir dle bou ven 'n spoorweg of ander werke
deursny en verdesel i3, dst daar sen weerskente van dle gpoor=
wog of ander werke grondstukke oorbly wasrvan een of allel
minder den 'n akker beslsana Dle toepaslikheld van dieisub-

artikel sou dan beperk wees tot 'n verdeling van dile vetirok-

ke grond in drle stukke: die ontelende gedeelte en asn wemrs-

kant daarvan 'nm corblywende stuk grond. Hlerdie uitleg sou

op anomslled ultloop, By 316 deur SEHREINER W.H.R.genoem,
|

kan dle volgende gevoeg word: Indlen die ontelende strbok

dle gemeenskepllke grens van aangrensende persele kruis,
|

sodat van elkeperseel gan wesrskante ven dle strook minder

dan/eeeens
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dan 'n akkér ocorktly, sou die Spoorwegadminlistrasie deyr dle

elenaara verpllg ken word om alvier van die oortlywende

stukke grond oor te neem, masr indien dle onteiends sﬁrook
op dle gemeenskaplike grens van dlesslfde persele lg,éodat
elke elenasar slegs een stuk grond van minder den 'n akker
lengs dle strook oorhou, dsn sou hy geen sensprask op;tege~
moetkoming ingevolge hlerdlis sub~grtikel hé nisea 'n Toe~
valllige dekklng vsn dle gemeanskapldke grehs deur Gle ontm
elende strook sou die elenasrs dle reg ont-neem wat hu; on-
getwyfeld anders sou gehad het. Dergellke op dle oog f
wlllekeurige gevolge wek twyfel of die wetgewer dlt so' kon
bedoel het, Die ander ulitleg, nl, dat die’suégrtikel bsndel
ook oor dle geval waarin die grond deur die ontelening’ in
twee val, nl, die ontelende en dle resterende gedeelteisou,

sover ek kan oordeel, nle dergelike snomalied skep nie} en

dle advekaat vir dle respondent kon, toe dit aan hom géstel

was, 0ok nle soortgelyke ongerymde resultate sanwys nie¢. Na

rv :
my mening is dit 'n uitleg wasfoor dle woorde wel vstbsaer

1s. Die sub-grtikel 1ul nie dat die grond #deur® dle Hou

|
ven 'n spoorweg of ander werke®, mgar utt hoofde, dewegs

ter ocorsake dsarvan ("by reeson of") deursny en verdesl 1s
|
of sal word. Waar geboue of ander werke opgerig word, sou_

moeilik/ooo»co
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moeilik ven 'n deursnyding en verdeling ven die grond |deur

die geboue of werke in eigenllike sin gepraat kan word,tensy

hﬁlle dle grond van dle een grens tot op dle ander voistaan,

|

l1ets wat vermoedelik slegs by htimede ultsondering 89* go=

beur. Agn wesrskante van die spoorweg ("line of rail&ay") as
u |

sulks, sal dasr ook streng genome in dle gewone loop Yan

sake onteiende grond 1§, en nle dle oorblywende stuk éf

stukke privaatgrond waasrna dle sub-qQrtlikel verwys nie;omdat
die uitdrukking "deursny of verdeeless..ssal word” op]'n

toekomstige werking sleen, terwyl die ontelenlng norm#al»

| e

weg indien nle noodwendig nie dle bou van dle spoorwegnwerke
gal voorafgasn en in elk geval nie 'n deursnyding dau£ dle
ontelening ken wmoorafgesn nle, kan dit meer gehbeglik‘met

die bou van die spoorweg of werke verbind word. Ook Lit

egter sou, geslen dle resdsgencemde oorweglings, eerder

dearop dul dat die woorde nie letterllk opgevat kan wﬁrd
oty l
niea In werklikheld sel dlt dle gevolg van dle onteiFning
A

weas, en nle van dle bou van dle spoorweg of werke nig,dat
ol |

die grond so deursny en verdeel word dat dsar in 'n 1Fssar

sin, @en weerskante of 2an dle een kant van die spoorLeg of

werke priveztgrond ven genoemde grootte oorbly. Dit fleat
4 .

vermoad dat dle eintlike hoewel mider goed ultgedrukte be~

doeling was om te verwys na dle deursnyding en verdelpng

ven/os...p
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ven dle grond by die ontelening wat vir dle bou van diL
|

spoorweg nodls geword het, Ook dit treng nog nle noodk
wendig mee dat dle wetgewer 'n deursnydlng en verdellng
deur dle ontelonde strook grond, met gevolglike resterende
Bedeeltes ssn weerskente daarvan, in gedegte gebad het nile,
Al wet uit die sub-artlkel spreek is 'n deursnyding en ver-
deling ven die grond, sonder duldellke sanwysing dat dit

df deur dle spoorweg of werke, 6f deur 'n ontelende strook
tewesggebring wcrd. By 'n onteiening socs die huldlge

sou dear ool 'n deursnyding en verdeling ven dis grong wees
lengs dle grens tussen dle ontelends en résterende geﬁeel-
tes en dasr sou, soos LIn dle sub-grtikel in dis alter%atief

gestel, sen een kant van dle spoorweg of werke ( dit wil

eintlik s& wan een kant van die ontélende gedeelte) 'n stuk

grond oorbly wat minder as 'n gkker groot is. Veer {n ont~
| '
elende strook wet ven baken tot baken binne langs X buite-
grens van grond 18, socu die elensar sonder bedenkllk? on-
julstheld van ultdrukking selfs kan s& dst dle strook as
sulks deur dle grond sny en det die grond ter oorsske
desrven verdcel 1s. Dle bewoording ven dle sub-qrtlkel
13 dus besteanbaar met dle Bedoellng om gok die 59Veﬂ te
dek waerin die eienaar, ss gevolg van dle onteieningp 'n _

enI{eIG/. reo e I



|
enkele stuk grond van minder dan 'n askker corhou. In dié

sin uitgels kry die submgrtikel 'n minder letterlike beteke-
|

nis, meer omcet so'n bLetekenls die messte a;tans van gePoemdo
ongerymdhede vermy en vir dle elensar die gunstigste soP
wees, on omdat di® meer letterlike betekenls, scos reeds ver~
duldelikjteen worklikhede Indruls, kom dilt my voor dle meer

waarskynlike betekenls te wees. i

wet -
Die verdere vraag/onstsen 1s pf

dle woorde "'n stuk grond minder es een skker groot", wht

in dle émb-qrtikel voorkom met betrekking tot dle grond‘wat

na 'n ontelenling oorbly, slegs sleen op die restersende ge-

deeltw van die enkele efsonderlike grondstuk wearvan 'n deel
|

onteien 1s, of ook op die gessementlike oorblywende deel van

verskillende az2nsengrensende grondstukke wat szan dleselfde
: |

e lenaar behoort, waar van een of meer van hulle 'n deel
ontelen is. Dle antwoord op hierdie vrasg hang af ven ?19
batekenis ven die woord "grond", in die sinsnede "IndieT
"uit hoofde van dle bou van 'n spoorweg of snder werke ¢or
"gxmm 0f op grond, daerdie grond so deursny en verdsel 43

"of sesl word". Prims facle beteken "grond" hisr na m&

mening dle enkele afsonderlike stuk grond. Wat dle sub+

-

nrtikelTESEE.is dle grond wasroor of waarop‘die spoorweé of

|
|
ander/....u



ander werke gebou gaan word, Indien jemand wat weset d*t
daar verskeie agngrensends grondstukke met diesslfde elenaar
1s, gevra sou word om die grond wsaroor of wcerop Gle épooru

weg ot snder werke gebou gasn word, te ldentiflseer, sbu ek,
|
waar dit op slegs een van dle grondstukke gedoen gaan word,

verweg dat hy dle enkele betrokke grondstuk eerder dan dle

Fnb\- i
geheel van dle gessmentlike grondstukke aanwys. et ‘ean~-

grensende plese betref, met onderskeldende name, is dﬂt

has-s ondenkbsasar dat hy esnders sou hendels By groot %ronde
sal dle besondere onderhewlge vrasg wellswear nle ontgtaen
nle, maar dle sub~-grtikel ls op 2lle gronde ven toepeéslng.

z i
landelike sowel as stedelike, en Cle betegpis van "grgnd"

|

1
in genoende sinsnede kan nie net in sy aanwending op kleine
, i n

hoewss of stedellke persele gesoek word nle. Masr se}fs

by sangrensende erwe in dleselfde hand In.'n beboude ge-

|

bled, en veral wear dlt omheinde erwe ls met aparte

wonings en bultegebous, 15 dait onwearskyniik det anim
|
femond met kennls van dle felte meer ssl aeNwWys dan d?e
besondere eri wasrven 'n deel ontelen word, ss die grond
wasroor of wanrop dis spcorweg of werke gebbu gaan worda.
23 blote saneenliggendheid dle tosts 1is Q en ln die Jat

is dsar geen snder toets te vind nie ~ daen sou ook dle
| -~

folt dast die direk betrokke erf een van 'n santal onge

bruikte/v.es. |



~brutkte erwe 1s, of tn ocDp erf ls wat 1n geen enkele opsig
: |

saam met die snder beboude srwe Rebrulk woxd nle, geen:ver~
skil kan mesk nle¢ As dlse ocrblywende gedeelte tesame{met

dle ander erwe kleiner dan 'n ekker 1s, sou die eienser dle

, |

Administrasle ken sansd om almal, onverskillig of daer een

c{ neer onder hulls lg wat nie in gebruik of waards de%r

dle spoorweg of werke nadellg gerask ssl word nle, oor: te
|

|
neeme Ek twyfel of die wetgewer sulke resultate kon bscog

het. Reswarende gevolge wet dle ander ultleg sou kan (

oplewer, sou versag word deur dle elenasr se reg om lnfe-

volge artlkel 6(2) vergoeding te els vir enige verminder-

ing In waarde wat sy 2angrensende erws mag ondergaan¢(
"Grond" woré nle in die Wetb Pm—
ekryf nle maar dle elenasmr "met betrekking tot grond" word
omskryf as dle persoon op wie se nesam dis grond geregiL-
treer ls, mat spesliale voorslening vir ander gevelle sFos
waar dle elensar oorlede is of gy boedel geseckwlstreer is,
In die gewone loop van sake, dus, het dle AdministrasiL
by ontelening met een of meer afsonderlike gréndstukkelen
met dle gereglstreerde eienaaddaarvan te déen. Indien 4dit

|

dle bvedoelling ven dle Wet 1s om met sangrensende grondb,

1% Y

watl bes&t van dleselfde perscon is, ss 'n eenheld te Handel,

A ——-

SOU/oaocvo
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sou 'n duldellke bepsling te dlen effekte verwag ken word,

: |
soos dan ook te vind is in Artikel 6(2)e Genoemde suq-

|
1
markwaarde dasrven, met 'n spesisle re€ling, by wyse vean 'n

voorbehoudsbepaling, ten aansien vand dle ontelening vap 'n

ertikel stel die vergoeding vir ontelende grond op die

gedeelte van grond wat deur dle elenaer in een blok besft
word, " ongeag of dit kragtens een tltselbeswys besit worp

‘ !
"al dan dioa." Uit die uitdruklike en afsondsrlike vpor=

. |
skrif ten aensien van sulke grond in srtlkel 6(2), 1s af te

lei dat ditxﬁ;nander bepalings waar 'n dergellke voorsk?if
ontbreek, nle die bedoeling is on soortgelyke gevalle 15 te
slult nle, maar om slegs met dle enkele geregistresrde !
eenheid te hendel. DLt 1s dle scort vsn afleiding wat %y
dle ultleg van 'n wet met omsigtigheld gomask moet word;

: l
$Vgle S.A.Estotes and Finance Corporetion v. Cormissioner

for Inland Revenue, 1927 A.D, 230 op bls. 236}, BEk kan{egter

niks In dle Wet vind wat hlerdie prima faclse aanduldinglsou

|
weerlé nles Daar 1s verwysings, soos in Artikel 5, na
|

"grond", wat net op die ontelende gedeelte sou slean, méer
| |
Gan 1s 41T ook duldelik ult dle samehsng en nadere omskry-

wing dat slegs 'n gedeselte en nie dle grondstuk as 'n géh
i

heel bedoel word nies Dasrult 1s nile af te lel dat "grand"

1n/......|
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I
in ander tepelings, vir sover dit nle op dle ontelendq

gedeslte sluan nle, aangrensende grondstukke met dielefdo

|
elenasr inslult nle. D1t is my ook nle duidellk nie dst

dle insld%ing daarvan ten gunste van dle elsenzar sou skrekg
A

Indlen "grend" in dle geval van sulke grondstukke, die ge-

samentlike geheel beteken, sou dlt dle elenaar ken verkin-
|

der om hom ten aesnslen van 'n gedeelte van 'n grondstuk

wat deur die verdeling vir hom waardeloos gewcrd het, $p dle

|
sub~artikel te keroep, sonder om ook dle ander asngrengende
[
grondstukke wat nle deur dle verdellng geraak word nie en

wat hy sou wil behou, san dle sdminlstrasie asan te bieda

|
Dit kan kwallk gosé word det hy, wear dif 'n enkele grond-

stuk geld, soveel van dle oorblywende gedeelte as wat hy

|
verkles, aan die Administrasie ken esnbied; en as hy dit
|

nie kan doen nlse, 1s dit moeilik in te sien waarom hy, Iby
, |

asngrensende grondstukke, na goeddunke sou kan bepaal Hoe-
- |

veel van die oorblywendse grond hy Geur dle Adminlstrasie

. |
wil la2at oorneom. Dit sou cok ken gebeur dat ocorblywende

gedeeltes van aengrensende gronde tesame meer dan 'n akker

J
besluan, terwyl elke gedeelto afsonderlik klelner dan ‘P

akkexr 1s. Ook in so'n geval son dle elensar dle middel wab
die sub-srtikel tot sy beskikking stel, kwyl weess D1t|
wil/-‘---oo
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wll my dus voorkom dat hisrdle nis 'm geval 1s wear dle
I

corweging dst die een ultleg dle beswegrde persoon mee*
dan die ander pltleg scu begunstig, gewlg kan dra nie.|

|
Na my mening moet dle sub-srtlkel
|

om genoemde redes ultgel€ word in dle sin dat Git slegs
op die corblywende gedeelte of gedeeltes van 'n sfsonderlike

gtuk grond betrekklng het, en nle ook op a1é ven gesaméntu

|
like aangrensende grondstukke wat deur dleselfde eiana?r

begit word nile. j

‘ |
Die appél moot gevolglik slaag

|

wet die eerste vraag betref, en ven dle hand gewys word
|
wat dile tweade vrasag betref. Asngesien hlerdie 'n |

minderheidsuitspraek 1s, sou dit geen dosl Glen om dle'

.Vﬁﬁ?; . i
l'/ |

peslike bavel te formuleer niles



Foirst.

- l

IN THE SUPREME COURT OF SOUTH AFRICA

(Appellate Division)

In the matter botween:-

REGINALD SHAW RIGG Appellant

and

THE SOUTH AFRICAN RAILWAYS AND

HARBOURS ADMIVISTRATION o Respondent

CoramsSchreiner A.,0.J., Steyn, Malan,Ogilvie Thompson JJJfe
et Price A.J.A.

Heard: l6th September, 1958. Deliverqxad:;zt-q - pYS

SCHREINER A.C.Jd. &~ The appellant was the reglstered

JUDGMENT

Lo e e e el atas

owner of & block of land conslsting of stands 52, 53, 54, 55

and 22 and portlon of stend 24 iIn the Township of Boksburh,

the totel arsa of the block being about half an acre« On the

14th November 1955 the raspondaﬁt Administration expropripted

a small triangular portion of stand 52, éne angle of the
triangle c;inciding with one angle of the rectangular sta#d.

On the 22nd December 1956 the respondent expropriated a fFrther
portion of stand 52, the effect being to enlarge the triengle

tsken by shifting its hypotenuse nine feet further into tLe

stande The first expropriation took place under powers an~
teined in Ordinasnce 20 of 1903 (Transvaal), but the second

took/w.vnss
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took place under the Railway Expropristion Act (No37 of| 1955},

which I shall csll "the Act®,

Section 6 (1) of the act providLa for

the payment of compensation for property taken and for 1L~
jurions affection to rights or Intefests in or over land+

Section 6 (2) provides that the compensation is not to eXcead

elx{)‘rc Iafr;-c»br\, ‘
the market value of the property and s proviso follows which
A

roads =

"Provided that where %the property exproprlatéd conslsts if a
portion only of any land held by the owner in one block
(whether or not 1t be held under one title), and the valia of
the portlon expropriated, determlned as aforesaid, is leis
than the difference between the value of the owner's 1anj as
it was immediately prior to the expropriation end the valus
of the remalning piece or pieces of land ilmmediastely z&xll
thereafter (such values belng also determined as aforesa#d)
the compensation payable may be equael to the asmount of such

difference."

The gist of section 7 (1) df

the Act 1s that an éwner cannot be compelled to pert with

a p;rtion only of s bulldlng unless the court assessing rhe
compensatlion decldes thaet 1t‘Pan be severed without materisl
detriment to the reﬁainder. Then sectién 7(2), the cru§1a1

provision for the purposes of this appealJreads S -

"(2) 1f, by reason of the construction of any line of railway

or other works across or on any land, that land 1s or wlll be

so cut through and divided as to Beave, either on both sides

or/..;.l.
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or on ona side of the rallway or other works, a piece of| land
smaller in extent than ons acre, the Administration shall be
obliged, 1f thereto required by the owner of such plece or

pleces of Rand, to acqulre such plece or pleces along with

the other land required."”

when confronted with the notico|of

expropristion the appellant took up the attitude that, sinca

the whole of his property, even before the exproprlastlion, was
less than an acre in extent, he was entltled to requlre ﬁhe-
Administration to teke the whole bloeck éf nearly six stands
held by him. As the Adminlstration 414 not agree that 1#
terms sf sectién 7 (2) 5t was ébliged to take the wholeﬁlock
of stands, or even the whols of stend 52; the appsllant %at
down en applicatioﬁ in the Witwatersrand Lgcal Division for
an Qrdar declearing that the Adminiatratién was ébliged 1¥
terms of the subsection to take the whols bléck éf standse
The Administrstion opposed the applicatién, contend ing t$at
. i

1t was not obliged to acquire any more than the smsll poltion
;f stand 52 which 1t required, and, slternstively, that 1t

/

could not bs compelled to take more than stand 52+ An 1liasue

was ordginally raised on the documents as to whether the

|
position was affected by the fact that the flirat expropriation,
in November 1955, was not governed by the provisions of the

Act, but in view of the second expropristion the polnt w&s of

no practicael importance and was not persisted Ins  Another
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contention at one time advanced by the Adminlstration wag that
. "

section 7(2) does not apply to csses where the ladowner's

holding was even before expropriation less than one &cre. Thls

contention too was not adduced in this Couri;ﬂéég application

came before HIEMSTRA J., who held that the expropriationvwas
not affected by sectlon 7{2) becsuse the land was not "cut
"thraugh and divided" withlﬁ ;he meaning of the sub;aection.
This conclusion made it unnecessary for the ieanned Jjudg té
declde whether on1y~stand 52 or the whole bl&ck of standE had
to be acquilred by the Administration. He dismisse& the| ap~-
plication with costs and from this érder the appellant now
appeals ﬁ; this Court; the parties havling consented in 1ting
to omit the intermediate appeal to the Trensveal Provlncial
Division.

In reaching his ccncluslion th
learned judge, after flndlng that conslderation of somewTat
similar English provisions in the Lend Ciauses Cénsélidation
Act 1845 wes unhelpful owing to the differences in the lgn-

guage, vrocesded :~

"The question remains whether 1lsnd can be said to be cut throué
and dlvided 1f merely a corner is cut offe Prims fsacle the
expression immedlately suggzests intersection or bisection of
the lende. If a man says: 'My land is cut through and divided
by the construction of railwey works,' he can only mean that
a plece of hls land 1s left on elther side of the works. | That
58/ eencee:




1s the plein grammatical meaning, which according to the| prin-

ciples of construction of statutes must be given effect to
unless 1t would lead to an absurdity so glaring that it ould
never have been contemplated by the leglslaturse, or %o airesult

contrary to the intention of Parliasment as shown by'the ontext!

After stating that there was nl Trew~
pugnancy or Inconsistency wlth the rest of thé Statute i%
wha$ he regarded as the plain meaning, HIEMSTRA Je conce+ed
that there was some degree of gbsurdity in it, and he prdceeded
to furnish %llustrations of absurd consequences that might fol-
low from the sepplicatfion of thet meaning to particular situa~
tionse The learned judgé conﬁluded, however, that the abw
surdities or sasnomalles t; which he had referred were not |so
glsring as to require him to depart from the plain mesaning,
as he saw lt.

A difficulty that I have in
sgreeing with this approach is that 1% appaafs to concentreate
unduly on the words "cut through and divided", taken by them=
gselves and without regard to the rest of the subsection.Those
words are undoubtedly of great importance but in order tg as~-
certain the scope of the subsection it must, of course, he
consldered as e wholee It should inltially be ébserved that
althiough at first sight the lenguage of the sﬁbsection mdght

¥

suggest that the works or their constructlon are to be

-

I‘Ggarded/.....v
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regarded as cutting through end dividing the land, it is
really the expropriaetion that brings this sbout, and not‘any“

thing physically done on the lande« The purpose of the ex-

propriation is to enable the works to be constructed, buT the
rights to compensation and to the benefit of section 7 (2) de
not depend upon the actual cénstruction of the workse . The
words ﬁor will be'" in terms énly provide an alternative, but
in truth they represent the normel csse, where the land

8

1
expr;priated in order that works may thereafter be constiUcted
on ite In advence of expréprietion the Administratmén_hés
certein powers of expl&rati&n (éectigﬁ 5), but except 1n‘urgent
casssy where e specilal n;tlce must be glven, woerk cen on#y
begin sixty days after axpr;priation (section 4(2) ). S*nce
the cubting throuéh and dividing is notlonel rather then
physicsl the meaning giver by the leafned judge to the hypbé
thetical landowner's remark that his land 1s "cut through and
divided by the construction éf railway works" does not appear

to b very helpful in the interpretation of the.subssctidn.
&

In relation to the expressio
"ecut through end divided" a questién erises whether it rlpren
sents two distinct Ldess or whether in thls context "cut‘
through" meens substsntislly the same thing as "divided"y

A construction that cen give them different accspteble «

meanings/eese.

|



meanings would pro tanté be preferables Céunsel for t¢e
Adminigtretion submitted thet, while cutting through 1nvoivas
the existence of a strip running from one boundary bto an0£h°r:
such & strip might Ee said to cut through the land even t%ough
1t ran slong anotécr boundery of the land, so as to leaveﬁonly
the one plece of iéiﬁgxpropriated land and ngt tWo o But.This
kind of case, he submitted; wuld be excluded by the word%

"end divided". But once it is assumed that & strlp taken

along the whole length of one side of, say, a rectangular

plece éf land, leaving an unexproprleted portion only on o6ne
slde ﬁf 1%, may be said to cut thréugh the 1end; 1t does not
seem to be & maj;r step to ssy that it may alﬁo be seid to
divide the land. No déubt the moat obvious case of cuttiLg
through and dividing is where there ls sn expropriated stLip
right across, leaﬁiné pleces of unexpropriated_lend on ea#h

sldee But assunlng that tc be so, counsel for the appellaLt

contended that the phrase could also be used to cover any

partlitlion of thq lend so as to leave an expropriated and Fn
tnexpropriated parte In his submlssjon where the Adminis}
tration takes only psrt there will slways In 2 sense be &
division and in a sense a cuttling through; Sﬁbstantlally, he
submitted; the two notlions were not distingulshgble,

It seems to me that cutting through

and/ee....
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and dlviding in this céntext meaﬁ much the same thinge I
have difficulty in seelng how the effect of the subsect1$n
could be different if either "cut through® or "divided" ;are
oritted. The whéle expression tends towsrds the notion Lf
intersection but does not provide san 1nsuperable obstaclL to
the adoption of snother construction, if such 13 to be gatherod

from the rest of the subsectlion and from the consegusnces of

acceptling one view rather than the other,.

In a slightly different setting
"eut through end divided" would clesrly not carry the mesning
sdvancsad on behalf of the Ldministratione Thus if one 1$aves_

out the references 1in the subssctlon to both sildes or oni s81de

of the rallway or other works ) end to pieces of lsnd in |the

pl\lral, one i1s left With, "Ifoooo.tthat 18Dd.ooacoW111 b

Peut throﬁgh and divided as to lmeve a plece of land ama%ler
"in extent than one acre, the Administration shsll be obliged ,
" 4f required by the owner of such plece of land, to acq]ire

"such piece glong with the other land required,.” hat

were the wording there would, I apprehend, be no difficuyty in
holding that "cut through and divided” sinply means pertitioned
between the gwner end the Administratioﬁ; end there would then

be no reasson to 1limit the application of thé subsection to

cases vhere the portlon reguired by the Administration gors

acrOSS/...... i
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across the lsnd, leaving pieces of land on each side of 1%.
In-othér words the expresslon 'cut through and divided",i
though at fifst sight 1t may suggest an intersecting or tre-
vorsing of the land, 1s susceptible, depending on fhe conLext,
of the notion of partition; 8 plece of land béing left, 1L the
sense of "left unexpropristed". ‘

Now in fect the subsection hasi
after the word "leave"; the phrsse "either on both sides T
one side of the rajlway ér other works" and after the word
"piece', in 4ts peﬁultimate and ultimate positions, the words
"or pieces"s These elements meke 1t abundently clear thlt
the subsecti&n covers the case of the strip running acrosl
the land and leaving a plece éf land on each side of 1t, #ut
they do nét point with clearness to the concluaioﬁ that érly

that type of case is covereds It 13 no doubt awkward to dpesk

of one or both sides of the works when you are dealing with s

pertition 1In which the Administration seeks to take & slice off
the land, et a corner or along 8 side, or & portion juttiqg
into the leand. But on eny view the subsection is not palw

lucld and some swkwerdness is Ilnescapsablee. Where you have

&n exproprliated strip which Aintersects the land you will ﬁave
pleces of unexpropristed lend on both sides of the works, end
where you have any other kind of partition you may be seld to

have/......
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have a piece of unexpropriated lend on one side of the wirkse.
In all csases ;thér than thaet of intersectlon there 1s only one
plece of unexpropriasted lsnd, which can be said to be on.one
side, namely the outside, or the lzndowner's side, of ths
workse

I am sensible of the fact thal the
rejectlon of the learned judge's view may be thought to involve

an asctual stralning of j¥6 psrt of the lenguage of the subw=

sections But there 1s another linguistic element which must
also be taken into account end which seems toc me to outwe&gh'
this consideration asnd to pojlnt strongly away from the con=

clusion reached by HIEMSTRA J. That element consists of the

worda "acréss or on" in the phrase "by resson.of the construc~
tion of mny line of rallway or other works across or on aﬁy
lgnd". These words seem to shsw that Parliement was distin-
guishing between (a) cases of the strip type; going right ac;
ross and lesving two pleces, on; on each side, snd (b) otser
casess B&th types of case are apparently @ontemplatad end pro=
vided for by the subsections The typicsal, though not the only,
case of the strip wéulé ba the railway line, whlch 1s catsred
for by "across"'; ;ther cases ere covered by "or on'. I '13
natural to suppose that the latter words were introduced jo

meet those very cases where there 1s no crossinge

That/.-oooo
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That the words were deliberately
A

put

in by Parlisment to cover gll cases of exproprietlon of part

of an owner's land receives confirmation from a comparlsjn of

|

sactioﬁ 7 of the Act with the abévementioned provisions qf the
English Lands Clauses Coﬁéolidation Act, 1845. The rel%vant
sectionas of the latter ere sectlons 92, 93 and 94, In I modi-
fled form they are reprﬁducad in sections 56; 54 and 55 !f the
Land Clsauses Consollidation Law (Nﬁp 16 of 1872) of Natal? The
.resemblances between the Qﬁglish aﬁd Natal pfovisions on

R 'hvE " Wm‘s B
one hand and section 7 on the other ere nelitesiris and make

the

1t highly probable that the scheme and much of the woerding of

the latter is derived from one or both of the earlier statutess

The expression "cut off and divided" appears in all thre#.

But the dlfferences sre for present purposes of maRR :re
slgnificaence« The English gnd Netal stestutes spesk of "| rks",
meaning the works and undertakings suthorised by & speclsl

Acts They glve lasndowners the right to compél the acquiisition

of small pileces of lmand only when the lend is not in e thown

and 1s not bullt upon, while section 7(2) of the sct 1s not
so restricteds In 1955 the Union Perliament spoke of "any
")ine of railway or other works" and epplied section 7(g8) to

C\q,t

town as well as country arease The English spoke in this conw_
A

nectlon/eesees
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~nection of small portions of intersected lande The Natal law
also spoke of intersection, though not in the provision cor-

Seckaon 7 (>}
responding preclsely with section 7 (2)e In B let¥®r the

word "intersection" 1s not used, and for the first time the
expression "across or on" appesrse It seems llkely thaﬁ)when
it sdopted the principle of giving the landowner specialtpro~

tectlon against belng left with relstively useless smsgll |pleces

of 1andear11ament modified the languege to meet what 1t | con=
‘sidered to be the requirements of the Union in 16554 It in~

vluded land in towns end snalysed "works" into "rallway lines

Wand other works"e In harmony with these changes it introw

-

N

duced the expression "across or on'', presumsbly in order to
make it clear thst, despite the retention of the expression
- ) _"\ : |
Meut through and divided", not only iBtersection ceses were to
fall within the subsectlone
Upon the view taken by HIEMSTRA J
no effect at &ll 1s given to the words "or on". On that view

they must te regarded as surplusege, calculeted to confuge

unless reduced to insignificance by the domlnating exprefaion
2 wovrha
"eut through and divided"s But "or on" cennot be treatpd eas

A

merely repeating or reinforcing the notion of "acroass™ and 1f
possible some effect should be given to theme It 1s guikte pos-

sible to glve them effect end 1f thls is done they bear istrongl

uPOb/ocoQOO
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upon the mesning to be given to "cut through and divided", end
consequently upon the scope of the subsectlon;taken es & Wholse
The view that the scope pf the |subm=

sectlon sxtends to ceses of partition other than interssction

is strengthened by conslideratlion of the anomalies which fbllow

the view adopted by HIEMSTRA J, and to which the learned [judge

himself made referencee A good exsmple was furnlshed by icouns=

sel, Suppése thet the origlnal ares §f lend wes 2 acres end
the Administration wished to expr;priate a strip through rhe
middle leaving 7/8ths of an acre on each side of the strib;

én eny view of the effect of the subsectlon the ﬁdminist atlon'
could be compelled to ascquire the whole 2 acrose But on the
Administrationts contentién 1t coulad expr§priate the str;p plus
the 7/8ths of an acre on one side and leave the éwner o
the other 7/8ths of an acrea

Tt 1s naturel to suppose thdt Parw

liament, acting fairly, intended to glve the remedy under secw

-

tion 7(2) to all owners faced with being left with a awall
plece of land that might be useless to theme. The size would
neturally be regarded as the declsive factor, not the exgct

location in reletion to the part expropristed. Taking account

of the language end sncestry of section 7(2) end considering -

thefeeuses
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the consequences of adopting the one vlew rather than the
other, I reach the conclusion that the provision does not besr

the restricted mesning given to 4t by HIEMSTRA J, and that 1t

epplies to & case like the present ones The appellant weds ace
cordingly entitled to requlre the Administrati&n to take more
of his lend than the small section actually heeded by 1tJ

Thl# brings me to the second quﬁstion.

whether the Administratlon had to acquire the whole of the

appellant’s block of stands, or whether 1t could only be coms-
pelled to tske the whole of the remalnder of stand 52« |If

section 7(2) is taken by ltself it does not seem to me to

1mp§rt the nétion of units of land held as such in the dTeds
reglstrys I know of no presumption thet when reference is
made in 8 statute to lend or pieces of 1énd units in the:
Reods reglstry sre contempletede« We wWere not referred tg any

authority on the point but the language of FEETHAM J.A. In

Randfontein Bstetes G.M.Co«ltd. ve Randfontein Town Councll

4
v

(1943 A.D.475 at pages 479 to 485) seems to be sgainst t?e
exlatence of any such presumptiones

If section 7(2) does not operaste in

terms of units in the deeds registry thls would be to the dis-
advantg&e of the Administrstion 4in the present csase, but 1t

coulé/......
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L4

could operste to 1ts adventage in other casess For suppohing

that & man holds two edjoining acre lots and the Administration
‘ebcvv.trng “Une ntrm v ey Stl‘au. “‘dwﬁ‘”‘ 3
exproprietes a quarter of each, 1f reglstered units sre to be
A

" _

regerded the remeinig 3/4ths of each acre will have to bd acw=
A

quired 1f the owner 8o wishes, while 1f the whole of his (hold~-

ing 1s teken into account what 1s left 1s more then an acre &nd

gectlion 7(2) has no applicatione
In the absence of any indicatlon that
section 7(2) 1s based on deeds registry units I see no resson

for concluding that 1t is so baseds Parliament was concerned

\”"I\K} ‘~Ol\/Q .
with the smaliisss of the places of land left Lo the owner, not
A A

with the fortultous factor of his titls or t4itles to the |lands

Both counsel relied upon the wards

"in one block (whether or not 1t be held under one titls)"
in sectlon 6(2)s, For the Administretion it was arghed tY4at,
1f 41t had been Intended thst the form of title should not

matter in sectlon 7(2), similar lenguesge would have been |used

theres For the appellant 1t was contended that it was un=

likely that Parlisment would have dealt with the suhjec?ﬁatter

of section 7(2) differently from the subjectfnatter of section
6(2), there being apperently no greater reason for making
"~ deeds reglstry units the test In the former than iIn the latter.

It/.t.-l.
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It 1s unnecessary to say more In this regard than that I can-

not infer from the presence of the words tn question ln sectlon
6{(2) that Parlisment Antended section 7(2) to éperate én the
besls of deeds reglstry unlta« 'j

The only othe? provislon to whicg
we were referrod was section 11, which deals with the noting of
an expropriation of land on the title deeds and the trensfler of
ownership of expropriated lsnds I am unsble té see that thls
sectioﬁ or any ;ther part of the Act bears upon the quest#on

i

to be‘decided-

It seems to me that sectlon 7(2)
deals wlth land held in éne block regardless of the tltle br
titles under which 1t 4s helds Accordingly th§ appellant Was
entltled to éompel the Administratloﬂ to acquire the whéle

block of stands.

The appeal is zllowed and en order is

made that the Admlnistration is obliged to acquire stands B3,

|
54, 55, 22 and the remaining portion of stand 52, together: with
portion 4 of stand 24, in the townshlp of Boksburg, along %1th

the land required by the Administretions The appellent 1s

antitled to hia coagts in both Courtsas

Shara==i.

Melsn, JeA. | \ — oy
CW\C.UV'\/ ) S—- ? T
Ogllvle Thompsaon,Jd.A. g

Price, A.J.A.




