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UITSPRAAK

STEYN R.A Artikel 7(2) van Wet No* 37 v^n

1955 lul as volg :~

nIndlen uit hoofde van die bou van Tn spoorweg of ander 

werke oor of op grond, daardle grond so deursny en verdeel 

Is of sal word dst dear aan weerskante of aan een kant 

van die spoorweg of ander werke ’ n stuk grond minder asi 

een akker groot gelaat is of sal wo rd Is die Administrate 

verpllg. Indien die elenaar van sodanige stuk of stukkei 

grond dit van hom vereis, om daardle stuk of stukke gropd 

saam met die ander grond wat benodlg word, te verkry* 11

In sy toepassing op die feite In

hlerdle saak Is Merdie sub-artikel ’n dulstere bepalln^ 

By die uitleg daarvan moet op die voorgrond gestel word ।

dat/
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ííh dat dlt direk verband hou met ontelenlng van prlvaat* 

regte, d.w.s» met beswarende bepallngs wat streng ten gunste 

van die beswaarde ultgelê. moet word* Soos Maestertiut, 

*Tractatuum bls* 30 s§ : allcul suum adlmere, bono et feequo 

contrarium est; en dlt kan nie veronderstel word nle d$t
I 

die wetjewer, a^geld dlt ool^dle onteieningsbevoegdheld van 

die Stast self in die openbare belsng, groter of meer be* 

swarende Inbreuk op gevestlgde regte wll doen of magtl^ as

। 
wat met duidellkheld ult ay woorde blyk nle (Vgl» Dadoo Ltd»

2- 1
and Others v. Krugersdorp Municipal Council, 1910 A.B, 530

I
op bladsy 552; Wellworths Bazaars Ltd* v< Chandler1 s Ltd* 

i

1947 (2) S.A, 37 op bls< 43; RoseTs Car Hire 0{£ty) Ltd V» 
i

Grant, 1948 (2) S.A.466 op bls. 471 l.f.)* Hoewel artikel -------- ।

7(2) die Spoorwegadministrasle belas met die verpllgtln^ om
I

in die daarln vermelde omstandighede grond wat nle ontelen

Is nle, oor te neem, en ’n ooreenstemmende reg aan die 1 

elenaar verleen. Is hlefdle verpllgting en reg *n ultvlóel*

I 
eel van die ontelenlng, en moet aan die reg, omdat dlt $legs 

*n bykomstlgheld by die onthemlng van die elenaar se grqnd 
।

is, ten spyte van die dsarmee gepaard gaande las op die ont* 

elenaar, * n toeskletllke konstruksle verleen word wat die।

las op die elenaar, blnne die perke wat die wet toelest^ 

soveel/,.........
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soveel doenllk sal verlig. ’n Analoge benaderlng sou Van 

pas wees by ’n begunstlgende Wet wat ’n bykomstlge verpligh­

ting skep (Vfil.Rêchter v* Assistant Master and Bloemfontein 

Town Council/ 1941 O.P.D. 19 op bls. 22). Hierdle benad(etlng

i
bring mee dat san artlkel 7(2) Indlen dlt rederllkerwyse In j

meer dan een sin verstaan kan word, die betekenis gegeei moot 
।

word wat vlr die eienaar die gunstlgste sou wees# 
।

Die eerste Indruk wat die woojrde 
i 

wek, meer bepaald weens die gebruik van die woord ndeui?snyn 
i

d.w.s» aan die blnnekant sny van kant tot kant, is seker dat 

die wetgewer hler slegs die geval beoog waarln grond vaiji ’n 

eienaar so in vlr die bou van ’n spoorweg of ander werk^ 

deursny en verdeel Is, dat dear aan weerskante van die $poor 

weg of ander werke grondstukke oorbly waarvan een of albel 

minder dan ’n akker beslean* Die toepasllkheld van die sub* 

artlkel sou dan beperk wees tot ’n verdeling van die betjrok-

।
ke grond In drle stukkes die onteiende gedeelte en aan Wears 

kant daarvan ’n oorblywende stuk grond. Blerdle uitleg sou 

op anomalle'e ultloop. 8y die deur SOBREINER W.H.R.genoem,
।

kan die volgende gevoeg word: Indlen die onteiende strpok 

die gemeenskapllke grens van aangrensende persele kruls,
I 

sodat van elke perseel aan weerskante van die strook minder

dan/...........
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dan 1 n akkër oorbly, sou die Spoorwegadmlnlstrasle de^r die 

eienaars verplig ksn word om alvler van die oorblywende 

stukke grond oor te neem, maar indien die ontelende stirook 

op die gemeenskapllke grens van dleselfde persele le,áodat 

elke elenaar slegs een stuk grond van minder dan *n akker 

langs die strook oorhou, dan sou hy geen aanspraak op tege* 

moetkoming ingevolge hlerdle sub~írtlkel hê nle. ’p Toe~ 

valllge dekklng van die gemeenskaplike grens deur die pnt^ 

eiende strook sou die eienaars die reg ontzneem wat hu>l on- 

getwyfeld anders sou gehad het* Dergellke op die oog ^f 

wlllekeurlge gevolge wek twyfel of die wetgewer dlt so; kon 

bedoel het. Die ander ultleg, nl. dat die sub<rtlkel hsndel A

ook oor die geval waarln die grond deur die ontelenlng' In 

twee val> nl^ die onteiende en die resterende gedeelte>sou> 

sever ek kan oordeel, nie dergellke anomalle'é skep nle^ en 

die advokaat vir die respondent kon> toe dlt aan bom g^stel 

was, ook nie soortgelyke ongerymde resultate aanwys nl$* Na 

rv
my mening Is dlt ’n uitleg waa/oor die woorde wel vatb^ar 

Is* Die sub-$rtlkel lul nie dat die grond ^deur1^ die 
। 

van *n spoorweg of ander werke^ maar ult hoofde, d.w*$* 

ter oorsake daarvan (,fby reason ofn) deursny en verdeel Is 
। 

of sal word. Wear geboue of ander werke opgerlg word,i sou 

moellik/......
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moeillk van 'n deursnyd Ing en vardeling van die grond |deur

I
die geboue of werke in eigenlike sln gepraat kan word^tensy

hulle die grond van die een grens tot op die ander vojataan,
I 

lets wat vermoedelik slegs by ultsonderlng sei ge- 

beur. Aan weerskante van die spoorweg ("line of railway") as
I

sulks# sal dear ook strong genome in die gewone 3,oop ^an 

sake onteiende grond le, an nle die oorblywende stuk J>f

stukke privaatgrond waarna die sub-^rtlkel verwys niejrGmdat

die ultdrukklng "deursny of verdeel..*-•«sal wordw opj *n

I
toeteomstige working slaen, terwyl die ontelening norm^al-

ei 
weg indien nle noodwendlg nle die bou van die spoorweg werke A

sal voorafgaan en in elk geval nle ’n deursnydlng deu|* die

ontelening kan voorafgaan nle, kan dlt meer getfoeglik met

die bou van die spoorweg of werke verbind word. Ook jilt 

i 
egter sou, gesien die reedsgenoemde oorwegings, eerder

daarop dui dat die woorde nle letterllk opgevat kan w|>rd 

a-ÊC^A j
nle* In werklikheld sal dit die gevolg van die ontelining

wees, en nle van die bou van die spoorweg of werke nls,dat

die grond so deursny en verdeel word dat dear In ’n lesser 

sin, aan weerskante of aan die een kant van die spoorweg of

I
werke privaatgrond van genoemde grootte oorbly* Dlt fleet

vermoed dat die eintllke hoewel mlder goed ultgedrukte be- 

doellng was om te verwys na die deursnyding en ver 
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ven die grond by die onteienlng wet vir die bou ven dl|e 
i 

spoorweg nodig geword het* Ook dlt breng nog nle noodh 

wendig me9 det die wetgewer fn deursnydlng en verdeling 

dear die ontelcnde strook grond, met gevolgllke resteiiende 

gedeeltes ean weerskente daarvan, In gedagte gebad hetj nle, 

Al wet ult die sub-artikel spreek Is *n deursnydlng er) ver- 

dellng ven die grond, sender duidellke ©analysing dat 4it 

of deur die spoorweg of werke, of deur * n onteiende strook 

teweeggebrlng word* By ’n ontelenlng soos die huldi^e 

sou dear ook Tn deursnydlng en verdeling van die gron^ wees 

langs die grens tussen die ontelende en resterende go2eel-

tea en daar sou, soos In die sub-^rtikel In die alternatlef 

gestel, aan eon kant van die spoorweg of werké ( dlt wll 

elntllk sê lan sen kant van die ontdiende gedeelte) !|n stuk 
! 1

grond oorbly wat minder as !n akker groot is. Wear In ont- 

elende strook wat van baken tot baken blnne langs dduá bulte 

grens van grond le, sou die elenaar sonder bedenkllk^ on»- 

julstheld van ultdrukking selfs kan se det die strook as 

sulks deur die grond any en dat die grond ter oorsak^ 

desrvan verdoel 1st Die bewoordlng van die sub-^rtljcel

Is dus bestaanbaar met die Bedoellng om ook die gevajl te 

dek waarln die eienaar, ss gevolg van die ontelenlng;, ’n „ 

enkele/

! i
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enkele stuk grond van minder dan ’n akker oorhou- In dllé 

sin ultgele kry die sub~eu?tikel ’n minder letterlike beteke- 
i

nis, maar omdet so’n betekenis die meeste altans van getnoemde 

ongerymdhede vermy en vlr die eienear die gunstlgste so^i 

wees, en omdat dlb meer letterlike betekenis, soos reedjs ver~ 

duldellk^teen werklikhede Indruls, kom dlt my voor die fneer 

waarskynllke betekenis te wees. i

wet
Die verdere vraag/onstaan Is (of

die woorde ”!n stuk grond minder es een skker groot”, w|et 

in die ^iub-cp?tlkel voorkom met betrekklng tot die grond' rat 

I I 
na fn onteienlng oorbly, slegs slaen op die resterende ge-

I 
dealt® van die enkele efsonderllke grondstuk waarvan *n deel 

i 
onteien Is, of ook op die gesamentllke oorblywende deel van

I
versklllende aaneengrensende grondstukke wat san dleselfde 

i I
elenaar behoort, waar van een of meer van hulle !n deel^ 

onteien is. Die antwoord op hierdle vraeg hang af ven $le

betekenis van die woord "grond”, in die slnsnede "Indie^ 

"ult hoofde van die bou van fn spoorweg of ander werke $or 

”gx®n of op grond, daerdle grond so deursny en verdeel |.s 

"of sal word". Prime facie beteken "grond” hler na mý 

menlng die enkele afsonderlike stuk grond. Wat die sub4 

artikel is dlo grond waaroor of wearop die spoorweg of

ander/.4«•«*
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ander werke gebou gaan word* Indian Jemand wat weet d^t 

daar verskeie oongrensende grondstukke met (dleselfde e^enaar

Is, gevra sou word om die grond waaroor of waarop die spoor~ 

wag of ander werke gebou gaan word, te identifiseer, s0u ek, 
I. 

wear dlt op slegs een van die grondstukke gedoen gaan pond, 
I 

verwag dat hy die enkele betrokke grondstuk eerder danj die

Jeu. •
geheel van die gesamentllke grondstukke aanwys* Wat aan-

I 
grensende plase betref, met onderskeldende name, is dl!t

haa/s ondenkbaar dat hy anders sou handel» By groot gronde 

sal die besondere onderhawlge vraag wellswaar nle ont^taan 

nle, maar die sub-artlkel Is op alls gronde ven toepa^slng,

Í 
landellke sowel as stedelike, en die beteknis van ”gr0nd,r A ’

I 1-
in genoemde slnsnede kan nle net in sy aanwending op l^lelne:

i *

hoewes of stedellke persele gesoek word nle* Maar se^fs

by aangrensende erwe in dleselfde hand InJn beboude gob­

bled, en veral waar dlt omhelnde erwe is met apart©

í 
wonlngs en bultegeboue, Is dit onwearskynllk det ©nig]

I 
iemand met kennls van die felte meer sal aanwys dan d'ie

besondere erf waarvan Tn deel onteien word, as die gipnd 

waaroor of waarop die spoorweg of werke gebou gaan woird* 

As blote aaneenliggendheld die toets is * en In die 4et 

। 
is daar geen snder toets te vind nle * dan sou ook die

I 

felt dat die dlrek betrokke erf een van *n aantal onge*-

brulkte/........... I
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-brulkte erwe Is, of Tn oop erf Is wat In geen enkele bpslg

I 
seam met die ander beboude erwe ^ebrulk word nle, geen;ver- 

skll kan maak nie* As die ocrblywende gedeelte tesam0|met 

die ander erwe klelner dan ’n akker is, sou die eienaar die 

* i 
Admlnlstrasle ken aansê om almal, onverskilllg of daar een 

of meer onder hull© is wat nio in gebrulk of waarde deur 

die spoorweg of werke nadellg geraak sal word nle, oor; te i 
neem* Ek twyfel of die wetgewer sulke resultate kon becog 

het* Beswarende gevolge wet die ander ultleg sou kan 

oplewer, sou versag word deur die eienaar se reg om Inge- 
i 

volge artlkel 6(2) vergoedlng te els vlr enlge vermindBr­

ing In waarde wat sy aangrensende erwe mag ondergaan* |

”Grondr* word nle In die Wet bm- 

skryf nle maar die elenaer ”met betrekklng tot grond” word 

omskryf as die persoon op wle se naam die grond geregls- 

treer Is, met speslale voorslenlng vlr andér gevalle spos 
I 

wear die eienaar oorlede is of sy boedel gesekwfestreeri Is* 

In die gewone loop van sake, dus, het die Admlnistrasl|e 

by ontelening met een of meer afsonderlike grondstukke] en 

met die gereglstreerde eienaaj^daarvan te doen* Indien; dlt 

die bedoellng van die Wet Is om met aangrensende feronde, 

t i
wat bes&t van dleselfde persoon Is, as ’n eenheld te hjandel, 

_ _ 

sou/..•, , .
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I 

sou ’n duldellke bepaling te dien effekte verwag ken wo|rd, 
: Í

SOOS dan ook te vlnd is in Artikel 6(2). Genoemde sub- 

art ikel stel die vergoeding vlr ontelende grond op die ' 

i 
markwaarde daarvan, met ’n speslale reeling, by wyse vs^i fn

I 
voorbehoudsbepallng, ten eanslen van/ die ontelenlng vap ’n

gedeelte van grond wat deur die elenaar in een blok besit

word, M ongeag of dlt kragtens een titelbewys beslt worp 

i 
”al dan die." Ult die ultdruklike en afsonderllke voor-

• I

skrlf ten aanslon van sulke grond In artikel 6(2), Is a|f te 

in I
lel dat dltjs^Éa ander bepalings waar 1 n dergellke voorskplf

ontbreek, nle die bedoellng Is on soortgelyke gevalle 1k te

sluit nle, maar om slegs met die enkele geregistreerde | 

i
eenheld te handel. Dlt Is die soort van afleíding wat by 

I

die uitleg van ’n wet met omslgtlgheld gomaak meet word1
I

?Vgl♦ S.A.Estates and Finance Corporation v* Commissioner

for Inland Revenue, 1927 A.D. 230 op bls. 236). Ek kan*egter

niks In die Wet vlnd wat hlerdle prime facie aanduldlngisou 
i

weerle nle. Daar Is verwysings, soos in Artikel 5, na 
I

"grond”, wat net op die ontelende gedeelte sou slaan, m^ar 

dan is dlt ook duldellk ult die samehang en nadere omskry*"

wing dat slegs ’n gedeelte en nie die grondstuk as ’n 
i

heel bedoel word nie» Daarult is nie af te lel dat "grdnd”

In/......
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In ander bepallngs, vlr sover dlt nle op die ontelend^ 

gedeelte slaan nle, aangrensende grondstukke met dlesejlfde

I 
elenaar Inslult nle» Dlt Is my ook nle duidellk nle d|at 

die Insisting daarvan ten gunste van die elenaar sou sltrek* 
A i

Indian "grond” In die geval van sulke grondstukke, dle^ ge~ 

samentllke geheel betaken, sou dlt die elenaar kan verkln-

I 
der om hom ten asnslen van »n gedeelte van *n grondstu|c 

wat deur die verdeling vlr hom waardeloos geword het, ^P <31® 
i 

sub-ertlkel te beroep, sender om ook die ander aangrensende

i 
grondstukke wat nle deur die verdeling geraak word nle en

I 
wat hy sou wll behou, aan die Admlnlstrasle aan te bietfl*

Dlt kan kwallk gese word det hy, wear dHú Tn enkele grond- 
।

stuk geld, soveel van die oorblywende gedeelte as wat Iky

i 
verkies, aan die Admlnlstrasle kan aanbled; en as hy dlt 

l

nle kan doen nle. Is dlt moeillk In te slen: waarom hy, Iby

i 
aangrensende grondstukke, na goeddunke sou kan bepaal hoe*-

I

veel van die oorblywende grond hy deur die Admlnistraslje

I 
wll laat oorneonu Dlt sou cok kan gebeur dat oorblywende 

gedeeltes van aangrensende gronde tesame meer dan *n akjker 

beslaan, terwyl elke gedeelto afsonderllk klelner dan *!n 

akker is» Ook in so’n geval sou die elenaar die mlddelj 

die sub-artlkel tot sy besklkklng stel, kwyt wees» Dlt



wll my dus voorkom dat hierdle nle ’n geval is wear die
I 

oorweglng dat die een ultleg die beswaarde persoon mee| 

dan die ander #ltleg sou begunstig, gewig kan dra nle*i

।
Na my menlng most die sub*ertlk01 

i 
om genoemde redes uitgelê word In die sin dat dlt sleg$

op die oorblywende gedeelte of gedeeltes van *n efsond^rlike

stuk grond betrekklng het, en nle ook op die van gesam0nt*-
i 

like aangrensende grondstukke wat deur dieselfde elena^r 

beslt word nle»

Die appél moot gevolgllk slaa$ 

I 
wat die eerste vraag betref, en van die hand gewys wor<j 

i 

wat die tweede vraag betref# Aangesien hierdie Tn | 
I 

mlnderheldsuitspraak is, sou dlt geen doel dien om die

I
pasllke bevel te formuleer nle*



IN THE SUPREME COURT OF SOUTH AFRICA

(Appellate Division)

In the matter between

REGINALD SHAW RIGG Appellant

and

THE SOUTH AFRICAN RAILWAYS AND

HARBOURS ADMINISTRATION » Respondent

CoramtSchreIner A*C.J«, 
et Price A,J,A<

Steyn, Malan,Ogilvie Thompson JJ.A.

Heard: 16th September, 1958* Dellvere^ed:

JUDGMENT

SCHREINER A.C.J* s- The appellant was the registered 

owner of a block of land consisting of stands 52, 53, 54, 55 

and 22 and portion of stand 24 In the Township of Boksburjg, 

the total area of the block being about half an acre* On the 

14th November 1955 the respondent Administration expropriated 
a small triangular portion of stand 52, one angle of the ' 

triangle coinciding with one angle of the rectangular stand* 

On the 22nd December 1956 the respondent expropriated a farther 

portion of stand 52, the effect being to enlarge the trlengle 

taken by shifting its hypotenuse nine feet further into the 

stand» The first expropriation took place under powers c|on»« 

talned in Ordinance 20 of 1903 (Transvaal), but the second

took/..........  I



2

took place under the Railway Expropriation Act (No.37 of 1955)

which I shall call "the Act”.

Section 6 (1) of the Act provides for

the payment of compensation for property taken and for 1M

jurlous affection to rights or interests in or over landu

Section 6 (2) provides that the compensation is not to eiceed
re jinr uvtUA,

the market value of the property and a proviso follows which 
A

reads :•*

"Provided that where the property expropriated consists of a 

portion only of any land held by the owner In one block 

(whether or not It be held under one title)» and the value of
■

the portion expropriated» determined as aforesaid, is leás 

than the difference between the value of the owner’s land as 

It was immediately prior to the expropriation end the value 

of the remaining piece or pieces of land immediately aábubí 
thereafter (such values being also determined as aforesaid) 

the compensation payable may be equal to the amount of such 

difference."

The gist of section 7 (1) df

the Act Is that an owner cannot be compelled to pert with 

a portion only of a building unless the court assessing the 

compensation decides that It ^>an be severed without material 

detriment to the remainder* Then section 7(2), the crucial 

provision for the purposes of this appeaVreads

"(2) If, by reason of the construction of any line of railway 

or other works across or on any land, that land is or will be 

so cut through and divided as to leave, either on both sides 
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or on one aide of the railway or other works, a piece of land 

smaller In extent than one acre, the Administration shall be 

obliged. If thereto required by the owner of such piece or 

pieces of land, to acquire such piece or pieces along with

the other land required»”

When confronted with the notice of

expropriation the appellant took up the attitude that, since

the whole of his property, even before the expropriation, was

less than an acre in extent, he was entitled to require :he 

Administration to take the whole block of nearly six stands 

held by him. As the Administration did not agree that in

terms of section 7 (2) it was obliged to take the whole block 

of stands, or even the whole of stand 52, the appellant set 

down an application in the Wltwatersrand Local Division for 

an order declaring that the Administration was obliged in

terms of the subsection to take the whole block of stands*

The Administration opposed the application, contending that

it.was not obliged to acquire any more than the small portion 

• of stand 52 which It required, and, alternatively, that it

could not be compelled to take more than stand 52* An issue

was originally raised

position was affected

in November 1955, was

on the documents as to whether the 

by the fact that the first expropriation 

not governed bjr the provisions of the

Act, but In view of the second expropriation the point wes of

no practical Importance and was not persisted In* Another 
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contention at one time advanced by the Administration wai? that

section 7(2) does not apply to cases where the ladowner’t 

hold Ing was even be fore expropriation less than one acre This

contention too was not adduced in this Court^^^he application

came before HIEMSTRA J., who held that the expropriation was

not affected by section 7(2)

"through and divided0 within

because the land was not "cut

the meaning of the sub-section*

This conclusion made it unnecessary for the leanned judge to 

decide whether only stand 52 or the whole block of stands had 

to be acquired by the Administration* He dismissed the ap­

plication with costs and from this order the appellant nbw 

appeals to this Court, the parties having consented In writing 

to omit the Intermediate appeal to the Transvaal Provincial

Division*

In reaching his conclusion the 

learned judge, after finding that consideration of somewhat 

similar English provisions in the Land Clauses Consolidation 

Act 1845 was unhelpful owing to the differences In the lan­

guage, proceeded

V 
"The question remains whether land can be said to be cut throug! 

and divided If merely a corner is cut off* Frima facie the 

expression Immediately suggests Intersection or blsectloh of 

the lend* If a man says: ’My land Is cut through and divided 

by the construction of railway works,’ he can only mean that 

a piece of hls land is left on either side of the works* That
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Is the plain grammatical meaning# which according to the prin­

ciples of construction of statutes must be given effect to 

unless it would lead to an absurdity so glaring that it qould 

never have been contemplated by the legislature# or to a result 

contrary to the intention of Parliament as shown by the Context1!

After stating that there was no re*»

pugnancy or inconsistency with the rest of the Statute in 

wha^ he regarded as the plain meaning, HIEMSTRA J. conceded 

that there was some degree of absurdity in It, and he proceeded 

to furnish Illustrations of absurd consequences that might fol­

low from the application of that meaning to particular sltua- 

c
tions* The learned judge concluded# however# that the at**

surdities or anomalies to which he had referred were not so

glaring as to require him to depart from the plain meaning#

!
as he saw it,

A difficulty that I have in

agreeing with this approach is that it appears to concentrate 

unduly on the words "cut through and divided", taken by them­

selves and without regard to the rest of the subsectlon*Ihose 

words are undoubtedly of great Importance but In order to as­

certain the scope of the subsection it must, of course# be 

considered as a whole* It should Initially be observed that 

although at first sight the language of the subsection ml^ht
9

suggest that the works or their construction are to be

regarded/...........  
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regarded as cutting through and dividing the Isnd, it Is 

really the expropriation that brings this about, and not|any­

thing physically done on the land* The purpose of the ©k*- 

proprlation is to enable the works to be constructed, but the 

rights to compensation and to the benefit of section 7 (2) do 

not depend upon the actual construction of the works* The 

words "or will be" in terms only provide an alternative, but

in truth they represent the normal case, where the land 

expropriated In order that works may thereafter be constructed 

on it* In advance of expropriation the Administration has 

certain powers of exploration (section 5), but except In urgent 

cases, where a special notice must be given, work can only 

begin sixty days after expropriation (section 4(2) )• s|nce 

the cutting through and dividing Is notional rather than 

physical the meaning given by the leafned judge to the h^o* 

thetlcal landowner’s remark that his land is "cut through and 

divided by the construction of railway works" does not appear
Grva vat Vvv ckX&tt t

to 130 very helpful In the interpretation of the . subsect ion.

In relation to the expression

"cut through and divided" a question arises whether it repre* 

sents two distinct ideas or whether in this context "cut 

through" means substantially the same thing as "divided"^

A construction that can give them different acceptable 

meanings/.....,
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meanings would pro tanto fee preferable* Counsel for tpe

Administration submitted that, while cutting through Involves 

the existence of a strip running from one boundary to another# 

such a strip might be s*ald to cut through the land even though

it ran along another boundary of the land# so as to leave|only 

/un- j
the one piece of iha**expropriated land and not two* But mis

kind of case# he submitted# would be excluded by the wordu 

”and divided”* But once It is assumed that a strip taken 

along the whole length of one side of# say# a rectangular 

piece of land, leaving an unexpropriated portion only on bne 

side of it# may be said to cut through the lend# It does not 

seem to be a major step to say that it may also be said to 

divide the land* No doubt the moat obvious case of cutting 

through and dividing is where there is an expropriated strip 

right across, leaving pieces of unexpropriated land on each 

side* But assuming that to be so counsel for the appellapt 

contended that the phrase could also be used to cover any 

partition of the land so as to leave an expropriated and an 

unexpropriated part* In his submission where the Adminis­

tration takes only part there will always in a sense be a 

division and in a sense a cutting through. Substantially, he 

submitted, the two notions were not distinguishable*

It seems to me that cutting through 

and/.. .........  
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and dividing In this context mean much the same thing» I 

have difficulty in seeing how the effect of the subsection 
I 

could be different If either "cut through” or "divided" were 

omitted. The whole expression tends towards the notion of 

intersection but does not provide an insuperable obstacle to 

the adoption of another construction, if such is to be gathered 

from the rest of the subsection and from the consequences of 

accepting one view rather than the other*

In a slightly different setting

"cut through end divided" would clearly not carry the meaning 

advanced on behalf of the Administration* Thus If one leaves, 

out the references in the subsection to both sides or onq side

( of the railway or other works ) and to pieces of land In the 

plural, one is left with, "If • • *.• .that land..will b«i so 

"cut through and divided as to leave a piece of land smaller 

"in extent than one acre, the Administration shall be obliged , 

" If required by the owner of such piece of land, to acquire 

"such piece along with the other land required." If that 

were the wording there would, I apprehend,tbe no difficulty in 

holding that "cut through and divided" simply means partitioned 

between the owner and the Administration, ano there would then
J

be no reason to limit the application of thd subsection to 

cases where the portion required by the Administration goes 

across/.......... . .
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across the land, leaving pieces of land on each side pf l^t. 

In other words the expression "cut through and divided”,। 

though at first sight It may suggest an intersecting or tra­

versing of the land, Is susceptible, depending on the context, 

of the notion of partition, e piece of land being left, In the 

sense of "left unexproprlsted”.

Now In. fact the subsection has3 

after the word "leave”, the phrase "either on both sides ór on 

one side of the railway or other works” and after the word! 

"piece". In its penultimate and ultimate positions, the wprds 

"or pieces". These elements make it abundantly clear that 

the subsection covers the case of the strip running across 

the land and leaving a piece of land on each side of lt< But
i

they do not point with clearness to the conclusion that only 

that type of case is covered. It Is no doubt awkward to ápeak 

of one or both sides of the works when you are dealing with a 

partition In which the Administration seeks to take a slice off 

the land, at a corner or along a side, or a portion jutting 

into the land. But on any view the subsection Is not pel­

lucid and some awkwardness Is inescapable. Where you have 

an expropriated strip which Intersects the land you will have 

pieces of unexpropriated land on both sides of the works, and 

where you have any other kind of partition you may be said to 

have/............
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have a piece of unexpropriated lend on one aide of the works* 

In all cases other than that of intersection there la only one 

piece o’f unexpropriated land, which can be said to be on one 

side* namely the outside, or the landowner’s side, of the

works*

I am sensible of the fact that the 

rejection of the learned judge’s view may be thought to involve 

an actual straining of part of the language of the sub** 

section* But there is another linguistic element which u^ust 

also be taken into account and which seems to me to outweigh 

this consideration and to poj.nt strongly away from the con*- 

elusion reached by HIEMSTRA J* That element consists of the 

words ’’across or on” In the phrase ”by reason o£ the construe- 

” tlon of any line of railway or other works across or on apy 

” land”* These words seem to show that Parliament was distin­

guishing between (a) cases of the strip type, going right ac»-
i 
!

toss and leaving two pieces, one on each side, and (b) other 

cases* Both types of case are apparently contemplated end pro** 

vlded for by the subsection* The typical, though not the only, 

case of the strip would be the railway line, which Is catered 

for by ’’across”; other cases are covered by ”or on”* It is 
I 

natural to suppose that the latter words were introduced to 

meet those very cases where there Is no crossing*

That/............
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That the words were deliberately 
A put

In by Parliament to cover all cases of expropriation of $art 

of an owner’s land receives confirmation from a comparison of
।

section 7 of the Act with the abovementioned provisions 0f the

English Lands Clauses Consolidation Act, 1845» The relevant

sections of the latter are sections 92, 93 and 94. In a n©dl- 

fled form they are reproduced in sections 53, 54 and 55 of the

Land Clauses Consolidation Law (No» 16 of 1872) of Nataly The 

resemblances between the English and Natal provisions on the 

one hand and section 7 on the other ere noticubio and make

It highly probable that the scheme and much of the wording of 

the latter Is derived from one or both of the earlier statutes» 

The expression "cut off and divided" appears in all thres# 

But the differences are for present purposes of moum more 

significance. The English and Natal statutes speak of "works’1# 

meaning the works and undertakings authorised by a special 

Act» They give landowners the right to compel the acquisition 

of small pieces of kand only when the land is not In a town 

and Is not built upon, while section 7(2) of the Act Is not 

so restricted. In 1955 the Union Parliament spoke of ^any 

"line of railway or other worká" and applied section 7(2) to 
।

town as well as country areas. The English spoke in this con«_ A

nectlon/...........
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-nection of small portions of Intersected land# The Natal law 

also spoke of intersection, though not in the provision cor­

responding precisely with section 7 (2)» In tfe ls£S5r the 

word "intersection” is not used, and for the first time the 

expression "across or on” appears* It seems likely that when

It adopted the principle of giving the landowner special pro* 

tectlon against being left with relatively useless small pieces 

of land .Parliament modified the language to meet what it con**
J

sidered to be the requirements of the Union in 1955« it in* 

eluded lend In towns and analysed "works” into "railway lines 

"and other works”» In harmony with these changes It intro* 

duced the expression "across or on”> presumably in order to 

make It clear that, despite the retention of the expression 

"cut through and divided”, not only intersection cases were to 

fall within the subsection#

Upon the view taken by HIEH4STRA J

no effect at all is given to the words "or on"* On that view 

they must be regarded as surplusage, calculated to confuse 

unless reduced to Insignificance by the dominating expression 

"cut through and divided”» But "or on” cannot be treated as 

merely repeating or reinforcing the notion of "across" apd if 

possible some effect should be given to them» It is quite pos* 

sible to give them effect and If this Is done they bear strongl; 

upob/
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upon the meaning to be given to ”cut through and divided” > and 

consequently upon the scope of the subsection taken as a Whole*

The view that the scope pf the sub­

section extends to cases of partition other than Intersection 

is strengthened by consideration of the anomalies which fbllow

the view adopted by HIEMSTRA J. and to which the learned IJudge I

himself made reference* A good example was furnished by coun­

sel* Suppose that the original area of lend was 2 acres and 

the Administration wished to expropriate a strip through the 

middle leaving 7/8ths of an acre on each side of the strip;

on any view of the effect of the subsection the Administration 

could be compelled to acquire the whole 2 acres* But on the

Administration’s contention it could expropriate the strip plus 

vdth 
the 7/8ths of an acre on one side and leave the ownerMkJqpxisfx

the other 7/8ths of an acre*

It is natural to suppose that Par­

liament, acting fairly. Intended to give the remedy under sec­

tion 7(2) to all owners faced with being left with a «rail 

piece of land that might be useless to them* The size wo|uld 

naturally be regarded as the decisive factor, not the exact 

location in relation to the part expropriated. Taking account 

of the language and ancestry of section 7(2) and considering 
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the consequences of adopting the one view rather than th©' 

other, I reach the conclusion that the provision does not bear 

the restricted meaning given to It by HIEMSTRA J. and that it 

applies to a case like the present one* The appellant we(s ac** 

cordlngly entitled to require the Administration to take more 

of his land than the small section actually heeded by it*

This brings me to the second question 

whether the Administration had to acquire the whole of the 

appellant’s block of stands# or whether it could only be com^ 

i 
polled to take the whole of the remainder of stand 52* If 

section 7(2) is taken by itself It does not seem to me to 

Import the notion of units of land held as such in the deeds 

registry* I know of no presumption 'that when reference is 

made In a statute to land or pieces of land units in the 

deeds registry are contemplated* We were not referred to any 

authority on the point but the language of FEETHAM J«A* Ln 

Randfonteln Estates G«M»Co*Ltd. v» Randfontein Town Council 
í 

(1943 A»D»475 at pages 479 to 485) seems to be against the 

existence of any such presumption#

If section 7(2) does not operate in 

terms of units In the deeds registry this would be to tha dis* 

advantage of the Administration In the present case# but it 

could/»...».
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could operate to its advantage in other cases* For suppojslng 

that a man hold$ two adjoining acre lots and the Administration

expropriates a quarter of each, If registered units are to be
A

regarded the remeinlg 3/4ths of each acre will have to be ac 

qulred if the owner ao wishes, while If the whole of his hold­

ing is taken into account what Is left Is more than an acre and 

section 7(2) has no application*

In the absence of any Indication that

section 7(2) is based on deeds registry units I see no reason 

for concluding that it Is so based* Parliament

with the smalness of the pieces of land left to 
* A

was concerned

the owner, not

with the fortuitous factor of his title or titles to the land#

Both counsel relied upon the words

"in one block (whether or not it be held under one title) ft

In section 6(2)* For the Administration 

if it had been intended that the form of

it was argfted t^at.

title should not

matter In section 7(2), similar language would have been used

there* For the appellant It was contended that it was' ur-

likely that Parliament would have dealt with the subjecymatter
* i ।

of section 7(2) differently from the subjectjuatter of sedition 

6(2), there being apparently no greater reason for making 

deeds registry units the test In the former than In the Ijatter* 
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It is unnecessary to say more In this regard than that I can** 

not infer from the presence of the words In question In section 

6(2) that Parliament intended section 7(2) to operate dn the 

basis of deeds registry units*
i

The only other provision to which

we were referred was section 11, which deals with the notljng of 

an expropriation of land on the title deeds and the transfer of 

ownership of expropriated land. I am unable to see that t|hls 

section or any other part of the Act bears upon the questijon
। 

to be decided*

It seems to me that section 7(2) 

deals with land held in one block regardless of the title or 

titles under which It is held* Accordingly the appellant was 

entitled to compel the Administration to acquire the whole 

block of stands.

The appeal is allowed and an order Is

made that the Administration Is obliged to acquire stands 53,
1 
I

54, 55, 22 and the remaining portion of stand 52, together with 

portion A of stand 24, In the township of Boksburg, along jwith 

the land required by the Administration® The appellant Is

entitled to his costa In both Courts*


