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IN THE SUPREME  COURT OF SOUTH  AFRICA

(Appellate Division)

In the matter betwesn &=
!
THE COMMISS1ONER FOR INLAND REVENUE Appellant

and

THE LOUIS ZINN ORGANISATION ( PTY) LTD, Respondent

Coram: Schrelner A.C.J., Steyn, Beyers, Opiiwia -Fhompson JJ.A.
ab Price A.J.Ae oF St 4-5.A-

Hoard:26th September, 1958, Delivered: 3o — 9 — ‘Q!X"Q

|
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L e s el

JUDGMENT ’

SCHREINER A,C.J.t= This is an appe al by way of stated
cage brought by the Commissioner for Inland Revenue agsingt a
decislon of a specigl court for hesping Iincome tax appeal;;
the partiss have lodged thelr consent to a dlrect appeal fo

this Court in terms of section 81 (1) (b) of Act 31 of 1941,

f

which I shall refer to a3 "the Act",

The respondent, a company dealing
in men's clothing, appealed ggalnst'an sssessment of ass4ssed
loss ' incurred in the year ended 30th June 1954. The mat%er
turns on the application to the facts of certain provisions of

the Act. So far as materiel these provisions readi-

",7'0/000600



LN t1Gross income' means the totsl amount whether in cabh

or ctherwise received by or acecrued to or in favour of any

3

person, excluding such recelipts or accruals of a capitsl
Lraph

naturs as are not recelpts or accruals referred to In pars
(a} to (h) hereunder, in any year or period assessable undtr
this Chapter...sesand includes the following:-

(h) any amounts which in terms of other sectlons of thid

Act are specifically required to be included in the tax=-

npeyer's incomé......

11{1) For the purpose of determining the texable income
derived by any person from carrylng on any trede in the
Union there shall be deducted or set off against the income
of such person go derivedss.e«saths amounts set out In this
sectlon. |

(2)The deductlons allowsd shall be =

(2} expenditure and losses actually incurred In the
Union in the productlon of the 1ncomg)provided suc%
expenditure and losses are not of a caplital nature
(3) There shall be set off = ;
(a) Any balance of sssessed loss incurred by the t#x-
payer in any previous year which has been carrled for-
ward from the preceding ysar of assessment, provid%d
that
(1) no person, whose estate has bean......sequLs~
trated shall, unleas the order of sequestration
has been set aside, be entitled to carry forward
any assessed loss incurred prior to the date of
sequestratlion;

(i1)the balance of assessed loss shall be reduced

by the amount or value of any benefit received by
or accruing to a person resulting from a concession
granted by, or a compromise made with his crejitoré’
whereby his lliabilities to them have been reduced

or/......
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or exténguished, provided such liabllities arose 1in
the ordinary course of trade;
(B) a5§.;éé;;;éé.ié;;iﬁéurred by the taxpayer during the
same year of assessment in carrying on in the Unlon

any other tradeecsses
For the purposes of this subsection

¥a338s3ad loss? mpans any amount, as established to the satls-

faction 6f the Commissioner, by which the deductions admié»

—

slble underf this sectioﬁ exceed the “income in respect of
which they sre so admissible eeeesn
(4) (a) There shall be included in the taxpayerfs income all
smounts sllowed to be deducted or sst off under the pro=~
vigions of subsection (2)e.ses+0r subgection (3)ececney
whether 1In the curreEE or any previous year of assess-
ment, which have besen recovered or recouped during the
curregt year of assessmente "
From the specigl case it appesars

that the following facts werse admlitted :=- g
|
During the year ended 30th June 1954 the respondent incure
rod a trading loss of £105,401 which 1t returned as 1ts losgf
for the year for income tax purposes. In its Balance Sheet
as at the 30th June 1954 the respondent showed the following
ltem =

"Gain on compromise with Trade Creditors = £93,755"

Tha/.tﬂ.ﬁ.




The last-mentioned sum arose out of a compromlse entered into
by the respondent wlth its credltors in March 1954, wheraéy
the creditors accepted 6/« in the pound in fwll satisfaction
of thelr clalmss The amount of those claims was originally
£133,936, incurred ln the purchsasss of sgtock-in=trade in the
yeer ended 30th June 1954 and previous years, The amount|of
£93,755 represents the difference between the amount of
£133,936 aend what was due to the credltors under the compro=-
mise, namely, £40, 18l. The exact allocation of the purchases

of stock=in-trade gs between the varlous years wes not put

before the special courty The emounts of such purchases ire=
latilng to years prior to fhe year ended 30th June 1954 were
allowed to be deducted under section 11(2)}(a) in the assts-
ments relsed on the respondent for those yearss. The amoqnts
of such purchases relating to the year ended 30th June 1954
wore taken into computation by the respondent ln arriving at

the ebovementionsd loss of £105,401,

The -Cormilssioner, in determining
the respondentts assessed ioss for the year snded 30th Juyne
1954, took 1nto account the sbovementioned emount of £954755
and determined the assessed loss at £11,646, which was arrived
at and described in the sssessment notice as follows :~=

"I-IOSB/-ooa.o



"loss a3 Peturned £105, 401
Lesgt Balance of assessed loss

reduced In terms of pro=~

viso (11) to section 11(3)

(a) ory alternatively, in=

¢luded 1n income, in terms of

gection 11(4) of the Acts £ 93,755

£ 11,646 "

The respondent lodged objection
and appeal sagainst this essessment, claiming and contendin:
before the specisal court that its loss ranking for set off
agalnst 1ncome which might accrue in future yesrs was |

£105, 401 and not £11, 646, in that .

(1} the loss of £105,401 was not to be reduged by £ 93,755

since the latter arount was a benefit which accruved to the
respondent during the seme year of assessment as that in w&ich
the loss of £105, 401 was incurred; f

(2} the loss of £105, 401 was not a balance of assessed loss
incurred in any previous year of assessment which hed been car=
ried forward from the preceding yesr of assessment and ascdord-
ingly that section 11(3) (&) (ii) had no application ;

(3) the Commissioner was not entitled to include the £93,755

-~

in the respondent's income for the year under revliew becalae

the/.‘tao-



the sum did not represent elther the recovery or the recoupw-

ment of an amount sllowed to be deducted under section 11(2)
or sllowed to be set off undser section 11(5).aither in the
year under review or in any previous yegr;  and
(4) the £93, 755 constituted a gain of a capitel nature aﬁd

had no besaring on the results of the respondent's trading

operationse
The Commlssioner contended befdre
the specisgl court

i
(1) thet the £93, 7556 was a benefit not of a capital nature;

(2) thet the provisions of section 11(3) (a8} (1i) are taugo-
lognus in regard to the provisions of section 11(4) (2) which
is the domlnant section and that the £93, 755 was 2 "recoup-

ment™ in terms of section 11(4) (a); and

(3} alternatively to (2) thatzgfor purposes of determining

the expenditure sallowable to the respondent under section:
11(2) (a) in respect of purchases made during the year ended
30th June 1954, such portion of the sum of £93,755 as re=
lates to such purchases should be brought to account in re-

duction of the full purchese price as originally egreed, &nd

that the case should be referred back to the Commissioner for
determlnation of guch portion and re~sssessment accordingiy. -

The/.....‘



The reasons why the specisl court 'held

thai the Commissioner had Incorrectly teken the sum of £93,755
Into account in determining the respondent's loss for the yeer
'"ended 30th June 1954 and set the assessment aslde appearg |from
the judgment of the lea¥ned President of the court which is
annexed to the special case, After setting out section

11(3) (e} (L1) the judgment proceeds i=

"This sub=section, it wlll be seen, mekes scecific pro=
viglon for the deduction of the amount of & beneflt of thils
nature from sn assessed loss in a prior year which has bean
brought forwarde There is no provislon for the dsduction |of
such an amount from a loss In the current year.

"I think it is impossible to read in that sectlon any
implication that any such amount can be deducted from a loss
in the current year. The very clear wording of the section

limits the deductlion to one from an assessed loss brought

forward from & prior year. Qulte clearly therefofe the galn
on compromise under consideration in the present case could
not be deducted from the loss for the ysar ending 30th Juwe
1954 under that sub-sectiona |

"The fact thet there has to be speciflic provision 1J the
sub=section for the deductlon of the amount of such & benefit
seems to imply that the Leglslgture has recognlised that ordle
narily such an asmount would not be income and hes to be mjde
Income by virtue of a speciflc statutory provision theref\r.

"It 1s accordingly clear that in drder to bring thij
amount into account in the year of asseésment the Commissioner

mist contend as has been contended on his behalf that thi

amount was a recoupment or recovery in terms of section 11(4)(3
"In my view this receipt of a capital benefit Lif 1tjcan

—

be 30 termed, can never be a Ffecovery or recoupment withln the

ordinar'y/... 'rE]
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ordinery meanlng of those termss The trader has by sn acL
of grace been allowed a reduction of a llability and unless
there were some statutory authority for reading the words
otherwise Lt seems to me that the trader has not been re-

‘ t
cotped nod has he recovered any amounte ‘

HTr mr viaw
"W 4 b

be so termed,can never be & recovery or recoupns thin| the
ordinary meaning of those terms. The tredasr has Ey an ac

of grace been allowsd a reducittoh of a liasbility and unless
there were some stgtetory authority for resding the words

otherwisg 4t seems to me that the trader has not been recoupsd

63 has—he-recoversd—sny—anountet

the first instance relled solely on section 11(4)(Za) as

In this Court the Commissioner,l
basls for hls clalm that the full emount of £93,755 had t%
i

in

he

be
taken into sccount. As In the case presented to the spec al.
court, section 11(3)(a){il) was treeted ms a special exam;le
of recovery or recoupment, overlapping section 11(4)(a) end

l

beling for that rsason apparently unnecessary. This line of
argument assumed, &s did the judgment of the President of|
the special court, that the reduction of the bslance of
assessed loss provided for in section 11(3)}{a){ii) is g re=-

duction of a balance elreasdy determined and availsble for'use

In the tax year in which what may be called the compromiseg
benefit comes into existences On thet view the amount of the

compromise henefit operastes by a form of counter~set=off. to

reduce/ooooco




reducae the bslance of aessessed loss carrled forwsrd from the

previous year Into the tax year.&f the compromise benefit|

is

large enough it will extingulsh the balance of assessed loss

so brought forwarde If not it will reduce the balashce of

assessed loss aevellable for setting off In the future.

since on this view the compromise beneflt only operates t

T

but

reduce by counter-set~cff & balance of sssessed losa alreLdy

dbtermined for and avallable for use In the tax year, l.es

the yegr during which the compromise beneflt abises, sect!

on

11(3)}(a){141) has no application in the present case, becauyse

there was no balance of assessed loss slready determined end

avallebke for use In the year ending 30th June 1954, Since

no such balance had been carried forward from the yesr endlng

Sth June 1953, there was nothing for the compromise beneflt

of £93,755 to be set agsinsty The loss of £105,401, beln

the

sssessed loss for the year ending 80th June 1954, had accord-

ingly to go forward, unreduced, to be avellsble 1n the first

year in which a working proflt was made and in subsequent

years untll exhausted.

This vitew peoduces the enomel

thet if the compromise benefit were to arise say, in June 1954

it wduld not go to reduce the £105, 401 but if It weré to

8rise/eiesas
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arise in July 1954 it would reduce ites The view glso ralsss

Co-

a difficulty 4n relating section 11(3)(e}(ii) and section
o |

11(4)(a}. These provisions mede their first eppearance 1in our
= B et

———

income tax legislation 1ln AE=S=5F 1941, and were presumsbly
PN

part of one plen. It is improbsble that if, as the Commisgioner

contands, section 11(4)(s) covers corpromise bensfits, which
must be included in the texpeyer's lncome, since, In the nﬁrmal
case et eny rate they amount to recoverles or recoupments 5f ex~
pend. ture deducted under section 11(2)(a), Parligment woul
nevenrtheless enact 2 provision in the form of section ll(ﬁf(a)
(ii), to cover the particular caese of redu-ding ths balancg of

assessed losss But ccunsel for the respondent also found it

d1fficult on his submissions to flt section 11{3)(a)(il) com~

.

the
fortsbly into the Acte In his sub-mission, despite iZ= wije
OE -U,\mt t»mo-v;/a\.'cv\.

lenguage, section 11(4)(a) wes intended to have a narrow oﬁera-
a ’

tlony it would not, for Instance, apply to transactions whﬁch
|

resulted in the ex post facto dlminution of expenditure de~

2
ducted under sectlion 11(#)(a)., Some such diminutions would be

Stlfmuvw. "("i") (“‘)
taken Linto account, hut not under Hte IssterTmms

L Bl]t,
so 1t was argued, becsuse the langusge of section 11(4)(s)

mighl: mistakenly be read as covering compromise benefita having

the effect of diminishing expenditure under sectlon 11(2}(g}, =

Parlisment/......
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Parlisment introduced section 11(3)(a)(ii) in order to maTe
it clegr that compromise benefits were only to have thab
limited operation to the disedvantage of the taxpayers Tpis
geems to me to be a very awkward scheme for Parliament to|have
devised = to make section 11(4)(a) dangerously wlde and
tb

10086 and then put in snother provision, section 11(3)(a)}{ii),
F oY

which without refsrence to section 11(4)(s) wes to have the

effact of cutting down its possible operation. It may be ad-
ded that on the submissioﬁ of the respondent's counsel th#re
remains the anomslﬁ referred to shove, which could only 1Ted
to the conclusion that Parliament had been gullty of a casus
omissuse. No doubt such oversights, just like tautology, Iecur
in Acts of Parlisment but a constructlon which avoids them l1s

to be preferred to one that does not.

It seems to me that these dife-
ficulties are largely if not entirely remowed if ssectlion I1
(3)(a)(1i) is read with due regard to the scheme of rellel

provided by subsection (3) end the steps required to give

!
effect to it. Wherever there has been & trading loss in The

-

tax year,or where there has been a balance of assessed logs
brought forwsrd from the previous year,there has to be & |

determination of the balance of essessed loss to be carri%d -

forwerd/...es. }
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forward 1nto the next yeer. There may hsve beend a profit
in the tax year but not large enough to obliterate the balance

of gssessed loss carried over from the previous year. Then
t
the new balance of assessed loss will be smsller than the

previous onee. If there hss been a working loss in the tex

year the balance to go forward will be increased. If there

has been no previous balance the assessed loss in the tax year

wlll be the balance of sssessed loss carried forward. %he

1
t

point to keep in mind 1ls thaet, although at the stage wberT it
is to be used, L.a. when it is to be set off sgainst a proflt,

a balance of assessed loss looks back to the past, at the |

stage when 1t is belng determined i1.e. when lts anmount 1s
belng calculated it looks forwaerd to the fulure when 1t will

be useds At the determination stage it is beling prepared |for
future vse and it has then no effect on the taxpayer's 1iqb1~
1ity in respect of the tax year for wﬁich the relative notlice

of assessment is lssued.

It is into this scheme that sgction
11(3)(a)(Li) is introduceds The question erlses whether when
it provides thet "bhe balence of assessed loss shall be re-
"duced" the paragreph is referring to the stage of applicdtion
or to the stage of determinstlion. Looking only &t these Jordﬁ'

themselves/......




themselves there 1s little to,ﬁﬁoosa between the two polints

of view. For what may be called the spplication view poirt

it may be seid that you csan only reduce something that alresady
exists, and that you have no balence of assessed loss untll

1t has been determined. On the other hand it may be sald

that the wérd "reduoe"'is more approprlete to the q;armin tion
stage, since once the balesnce of assessed loss is determined
you cannot really reduce EE_ = you can only reduce 1its elfect

by countering it with another emount.

The view thet the reducing relétes

to the stage when the balance of assessed loss i1s belng deéeter~
mined evolds the abovementloned anomslys In determining the
balance of assessed lossg to be carrled forwsrd for use 1l

the year endlng 30th Juns 1955 and thereafter, what would.
otherwise be the amount of the beslence is reduced by the -dom=
promise beneflit of £93,755. That would be the position if the

compromise benefit srose in June 19854, If 1t arose in July

1954 the balance of assessed loss avagileble for use In the
year ending 30th June 1955, l.,es the belance aPpearing in the

notice of assessment in respect of the yesr ending 30th June

1954, would be £105,401. This would be modifled, for the pur=

poses of determining the belence of sgsesged loss %o be c%r- -

rie”.‘...' ‘
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~rled forwerd lnto the year ending 30th June 1956, by the

trading loss or profit of the year ending 30th June 1955.

If there was & proflt 1n that year large enough to wipe obt

the whole £105,401, the £93,755 would, so far &s section

11(3) (=) (11} is concerned, diseppear from the calculations,

since 1t would not be needed; theres would be no balance of

asgessed lossf to ke carried forwsrd Into the year ending

30th June 1956 for it to reduce. But 1f there were an assessed

loss in the year ending 30th Jume 1955 or a profit of les
than £105,401, the £93,755 would operste to reduce or exti

gulsh the balance of sssessed loss to be carried forward 1

nn

nto

the year endlng 30th June 1956«

Thitg view glso avoids the dlif=

ficulty of relating section 11(3)(a)(ii) to section 11(4)(

)e

—

The resson for mentioning subsection (3) in sectlon 11(4)(

1s not very clemr, It seems possible that the explanation 1is

Sorne t’
to be found 1n <431 PV D A A -

Unoy,

gahvh w& Swhr - sechion (3) Uy

poncing—to. section 11(3)(2)(1i)e But in any event such 4lf=

ficulty as there 1s in sccounting for the mention of sub-

sectlon (3) eppears to be common to ell views considered 1

the course of the jmhgmm argument.

In the light of the above con-~

siderations/.

“d

I N




- 15 -

-ziderations it seems to me that the correct view is thst
the reducing of the balance of assessed loss referred to in

section 11(3)(a)(11) tskes place at the stage when that bgl~

ance 1s determined, for use In the futures It follows that
|
the Commissioner was right in deducting the £93,755 from the
£105,401 and in édetermining the balance st the figure of
£11,§3%. This view makes it unnecessary to pass judgment 'upon
the seversal alternative contentlons gdvanced on behalf of |the
Comrnissioner.
It wes argued on behalf cf the res-

the
pondent that if the appesl were sllowed for/reasons given\above

the Cormissioner should be deprived of his costs because the

point was not teken by hlm until it wss relsed from the Banch;

|

Indeed,we ware given to understend by the resrondent's counsel
that it was actually abandoned before the speclal court. But
there 1s no resson to suppose that the respondent would not

L d

have fought the appeal had the polint been supported by the Com-

fect
misslioner throughout. There 1s,hﬁﬂﬂﬁﬂr the £xxzk that the

argument based on section 11(4)(a) has not been rejected as
invallde The costs must therefore follow the event.

The sppeal 1ls allowed with costL
and the order of the spreclael court is sltered to one upholding
the Commissipner's assessment. ,

Steyn,J.A. 1 ‘ / \ézﬂ”‘ﬂ !
Boyersg, Jede .

I oNe sy, o
gﬁe’ A.J.L, \k %. 9 6"?/

Swil . A-T.A.




