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IN THE SUPRENE COURT OF ' SOUTH _ AFRICA

(Appellate Division)

In the metter between &~

JOSEFP BENJAMIN CRAUSE Appellant
and
R E G I N A Respondent

Coram: Schreiner A.C.J.,Hoexter, de BReer JJ.is.sHsll et Prﬁce

A.JT b
' { ~ 1gP’
Heards:s 17th Novermber, 1958 Deliveredq: =2© — Il ‘ﬂ &
JUDGMENT
____________ |
SCHREINER A.CeJ. 2= The sppellant was charged in the

Bloemfonteln magiétrategs court with contravening section 31

(=« v alidog por L83) |

(1} (c) of the Motor Vehlcle Ordinance (No. 8 of 1241 (0) )be
n

driving a motor vehlcle while under the iInfluence of Intoxica=-

ting liquor or narcotlc drugs. The offence 1s only commitited

if the vehlicle 1s so driven on a public road. In 1lts original
form the summons initieting the proceedlngs only alleged that

the appellant drove the vehicle "op Dewetsdorp pad Bloemfoh—i—-

"tein"s On the 1llth December 1957, the date for appesrance,

the matter wag, at the request of the defence, postponed to

the 20th Janusery 1958, On that date the appellant pleaded not

i
guilty and his attorney then exceprted to the summons on thr

ground/
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ground thet it disclosed no offence., Section 169(4) of Act

56 of 1955 provides that the sccused may plead and except

to-

1

pether. I assume that this covers an exceptlon that the tharge

does not disclose an offence {see per RAMSBOTTOM J. in Deyid v,

Van Nlekerk, 1958(3) S.A.82 at page 88)s That was, in effect,

what was done in this cesse. But whether the regularity of

that procedure could be questioned on the ground that the

ebove assumptlon is wrong, there is no doubt in my view thet

the public prosecutor's right to seek an smendment of the

6harge under ths provision to be referred to presently,coyld

not be affected by the course pursued by the sccused. I

fact the maglstrate did not meke an order upholding the

ception. The prosscutor did not dlspute the contention

ct

E—‘F

the summons was defective, but at once asked that 1t be s

ed by inserting after the word "Bloemfontein! the words

@
|

[\ ]
ct

end~

fa

"publiske pad”. The eppellant's attorney opposed the a%pliw

cation for smendment and submitted that the magistrate haj no

power to graent 1t. The maglistrate, hcwever, held that he,
powsr to do so under section 180(1) of Act 56 of 1955 ang
the esmendment,

The appellant's attorney thep

asked for a postponement. Thls was refused and the Crown

evidence/eeeecse

had

made




evidence was led. At the close of the Crown case there was

a further postponement for ten days, until the 3lst January

1958. When the hearing wass resumed on that date the appel~
Aao

lant's case was closed without evidence being sedleds The

appollsnt was convicted and was sentenced to & fine of £50. or

fifty days imprisonment, his licence belng endorsed.

An egppeal to the Oranfe Free Statse

Provinoial Division was noted on the grounds that the svmpons
was & nullity and dlsclosed no offence, that the maglistrate
erred and commltted an irregularity, prejudicial to the alpel—
lant in granting an amendment to a summons which was materlally

defective, and that the magistrate should have granted the

appsllant's request for a postponement, to enable him to pre=-
pare hls defence, after the amendment had been granted.

The Provincisl Divigion dismislsed

the appeal end refused -akn deave tc appeal to this Court,b%t
such leéve was subsequently granted under section 365(6)(1#1)
of Act 56 of 15855, K ‘

On the.assumptlon, the correct%ess
of which was not challenged by tée Crown and need not be 1L~
vestligated, that the summons 1nvits original form did not dls~

close en offence, the appellantt's counsel contendsd that

section/..euus
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section 180(1) did not empower the magistrate to order th

smendment of the surmons. The section, which is the succgssor
to sectlon 225 of Act 31 of 1917, so far as materlal reads -

1180(1) Wheq?er, on the trial of any chargesess...or if it
appears that any words or particulars that ought to have been
inserted in the charge have been omittedes.....or that there is

any other error in the charge, the court may, at any tlme

before judgment, if it considers that the making of thefgﬁces~
sary amendment in the charge will not prejudice the accused in
]t is

1

hie defence, order that the charge be amended, sc far es
neCASABrYseares
(2) The smendment may be made on such terms (1f any) as

to postponing the trial......as the court thinks reasonable.

(3) Upon the smendment of the charge ln accordance with
the order of the court the trilsl shall Proceede. .. sUpON ﬂhe
smended charge in the seme menner and wlth the same consex

. quesces as if it had been origlnally in the amended form.

n

SAas e Wb s

In support of his contentlon cpun=-

i
sel for the sppellant relied upon s passage In the judgmenF of

ROOS J.A, in Rex v. Jhazbsl (1931 A.D.480 at page 484), anL

uporn its interpretation and appllicstion in two cases in thL

Orange Free State (Regina v. Brandfort Garsge (Edms.)Bpk.,

1954, 2 P.H. H 162 and Regina v, Uys, 1955 (2)S.£.162).

In Jhazbal's casae the appellant had been convicted by & maglsw
trate on three charges under the Insclvency Act. An appeal to

the Natal Provincial Division was dismissed., When the matﬁer

came/ ees o ’
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came on further appeal to this Court 1t was argued for the
appellant that the charge on the second count was bad in lew.
The charge d1d not follow the words of the relative provision
of the Ingsolvency Act but thls Court held that ths wordslin
the charge were similar to those In the Act. Since ssctlipn
127(2)(a) of Act 31 of 1917 (now section 315 (2)(a) of Act 56
of 1955} provided that the dsscription in a chsrge of 2 statu~
tory offence in w@?s similar to those ¢f the law creating the
offence shall be sufficlent, this Court dlsmissed the appeal
on the second count.

The judgment of the Court was dellvem

ad by ROOS J.a. and the passsge on which the Brandfort Garage

and Uys declislons were based reeds i~

"The guestion then srises whether the charge sufficiently sets
out the offence or not. If no offence 1ls disclosed in the
charge, the court below could not have amended thre charge and
the eppellant would be entitled tc rely on this point on ap-
peal even if, as In this case, it had not been raised by him

before, Rex v. FarschelX (1920 A.D.575); Rex v. liyburgh(19p2

A.D.249); section 127(1) of pct 31 of 1917. If, rowever, an
offence 1s set out but there is a lack of psrticulcrity, en
amendment could be granted in the lower court and the polint
could not be taken In this Court to effect the valldity of
the precceedings helow = (section 225 of .ct 31 of 1917 aé

amended by section £5 of ict 39 of 1926). " '

In/eeason



In the case of Duffy v, Attorney Gen-

eral, Trangvesl (1958 (1) 3,4.630), ELOSHCFF J., in glving the

judggnment of the court, expressed the view that R00S J.A, in
referring to "the court belew" in the sbove pessage was
"reforring to the court of the Provinciel Division, whose
"judgment wes then on appesl, and not to the megistrate's:
"ecourt " The same view would prosungbly apply to the ex-
pression "the lower court" also used by RCOS J.i.

This interpretation of whet wss said
by ACCS J..A. provides an explanation of the passage thet wpuld
make it consistent with what 1 shall endeavour to show ls the
correct view of the law, but it must noﬁﬁﬁhéﬁess be rejected.
It is true that the expressions"the court helow" and "the
"ower court”, when used in this Couft tn relstion to sn appesl
where the proceedings cormenced In a magistratets court, could
be used égﬁF:i?court 8 quo 1.e. the court from which appeel
hss been brought to this Court. Indeed it is falr to say that,
taken by themselves, the expresslons, and particulerly the -
former, would generally be understood to cearry that reference.
But taking the passage es & whole 1t geems to me to be cleayr
thst ROOS J... was contrasting the positlion of the trlal court

and the position of a court of eppeal,whether thet court wsg

8/...'.‘
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e Provinciel Divisicn or thls Court. Only on that basls would

there be reason to refer to Rex v. Herschel? and Rex v. Myburgh

and the 1826 smendment to sectlon 225 of Act 31 of 1917.(jbc~
tion 127{(1), which is slso referred to 1n the passage dosd not
seem to bear directly on the metter, on either view of what

ROOS lTaAo had 1n mind)l !

Even before Rex v. Jhazbal MATTHEWS

J. sitting with TATHsM J. in Ngobo v. Rox (1927 N.P.L. 226
A

had, et page 229, interpreted section 225 of Act 31 of 191Y,as
amended in 1926, as meaning that"there must at least be the
"eharge of en offence" before the power to amend could arlse.
NATTHEWS J. went on to sey, "It appears to me that the princi-

"ples leld down by the Appellate Division in Rex V. Harschgld

11920 A.D.575, are as appllcable to the present case as thay
"would have been if the chaerge hed been framed before sectlion
1225 was smended." With thils last statement there can be no

sl
gquarrel, sibce Herschel's case was decided, not on section

225, which 1t was expressly seid might be disrsgerded (ses

pege 579), but &n the languege of section 10E of the Maglis~—
trate's Court Act ( Act 32 of 1917), which for present purpbses
was Indlistingulshable from section 225, after the 1926 amend~
rent. But the view expressed ty MATTHEWS J. that sectlon 285,

aS/cnocco



as amendsd, only allowed amendment of the charge 1f 1t dis-

closed en offence seems to hseve anticlipated what was sald 1In

Rex V. Jhazbsi. MATTEEWS J. had further occasslon to deal with

the guestion snd, sitting with other judges in the Natal Pro-

vincisl Division, he maintsalned consistently the same position.

({Rex v, Knotten,1931 W.FP.D.162; Mpanda v. Rex,1932 NI.P.D.43 at

page 503 Cohen v. Rex, 1933 ¥.P.D. 687 at page 691}. It was,

in my opinlon, tle same view that ROOS J... expressed in

Jhazbal's case. The interpretstion put upon the above-qupted

passage in that cass by the courts whilch declded Reglna V.

Brandfort Gsrage (Bdms.)Bpk. and Reging v. Uys was 1in my view

the right one.
It 1s, however, necessary to

examlne the correctness of vh at was sald in Jhazbal's casey

In Herscheld's cese INIES C.J. at pages 578 and 579 polnted
out that before section 105 of the lMaglstrate's Courts Act
wes enacted, the powers of the trisl court to emend g criminel
charge were limited by two considerations =~ +the amendment
be

must not correct a materisl defect end 1t must not/prejudicédal
to the defence. Section 105, which epplied to civil pleadlings
a3 well es to criminal charges in the magistrates' courts,

made prejudice the only limitstion. But section 225 of Act -

31/0“..‘



31 of 1917 applied to criminsgl proceedings in maglstrotesd'

courts es well as in superior courts. In 1ts unamended form
|

gection 225 only permitted a court to correct errors, including
. |
the supply¥ing of omissions, in an indlctment, summons or
|
bhota

charge, LIf it consldered that such errors were not materi%l to
n

Gl
the werits of the case, as well as ¥ % considered thet Fhe

eccused could not be prejudiced In his defence on the mer%ts
by the correction of the error.
Tho remarks 6f IVNES C.J, in |

HerschelX!s case showed clearly thst there was then a difﬁar—

a
ence in the powers of cmendment possessed by 4kxe magistrated¥

o .
courtg and by kke superior court. Polnt was given to thig

d1l fference in Rex v. Manlon (1926 W.L.D.,115) where a desir=

able amendment that could have been made ln the magistrateﬁs
court was shown to be impossible In the supreme court. Thefe
followed Act 39 of 1926« By section 57 of that Act section

105 of Act 32 of 1917 was restricted to clvil proceedlngs,énd

vi.'ﬂr\z 19 af Ot
by section 25,%&¢, section 225 of Act 31 of 1917 was smended

by eliminating ell reference to materisllty. Since 1926, '

thereforse, slthough the powers of amendlng criminal chargesd

possessed by maglstrates' courts have been no different frdm

those which they held in 1920, when Herscheld's case was =~

decided/v. e e
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decided, they have flowed, not from sectlon 105, but from

section 225 as emended, and no?’ﬁgﬁﬁ section 180 (¢cf. Rex V.

Preller, 1952(4) S...452 st page 462)s The powers of superior

courts have been brought into line wlth thost¢of maglstrates!
courts. The powers which the latter vossessed in 1931 when
Jhazball's case was declded were thés indistingulsheble from
the pcwers of which IXNES C.J. was spesklng when he sald in

HerschelX's cese at page 579, "the power of amending a crimi-

"nal charge 1ls only limited by the possibility of prejudice
"to the accused in the conduct of his defence." Agein at page
580 the wideness of the powers of amendment Introduced by .
section 105 Aig amphasised. There the learned Chilef Justlce
says, "The Court is now empowsered at eny time befors judgment
"to alter a charge sheet, even ln a material particular,
"where that can be done without prejudicing the esccused in the
"conduct of his defence., And the cases where such vrejudice
oahnot be avoided by a sultable asdjournment nmust be few indeed!
Up to this point in the judgment 1t 1s the powers of the triel
court that esre being stated and commented one The judgment
then proceeds to desl with the positlon where a defectlve
charge has not been amended by the trisl court snd, the ac=
cused having been convicted, tte matter Is then ralsed before-

the/..‘...
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the court which 4is hearing an appeal from the éonvicticn.jThe
whole of the reast of the judgment deels wlth the powers o% a
court of appeal and the spplication of those powers to thd case
then under investigatlions. Following upon the last=-quoted 'pas-
sago the language of the judgment proceeds =; " An gececused,
"therefore, who has not objected to a2 defective cherge befofe
Wjudgment should not be allowed to object on appeel, if tﬁe
fteourt of sppesl is satisfled that had the pnint been t1me~

"ously taken the cherge sheet might have been amended without

"prejudice to the conduct of the defence. But the rule must
"be confined to cases whers the charge sheet, though materfislly

"jefective, does disclose an offences I do not think thetlany
"ecourt of appesal whould be justified in allowiﬁg a convictﬁon
"to stand upon s charge sheet whlch dlscloses no offence. f
The "rule" to which raference ls here made ls the rule that
had just been stated, namely, that defects in the charge xzkrak
that could have been but were not corrected at the trisl, #enm
not be made the subject of conmplelint for the fi;st time on:
appeale For meglstrates! court%defects that could havs bedn
. [
corrected meant, In terms of sectlon 105, all defects, the
correctlion of which could be effected wlthout prejudlice to the

defence« But the lsarned Chlef Justlce goes on.to mExE narrow-

the/e.euse
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the rule by & proviso, namely, that & court of appeal cahnot
refuse to pay regard to defects of such a nature that th;
pharge discloses no offences Such a defect, he says, cap al-
ways be relied upon on appeal. But he does not gay that'such
e dsfect could not have been cured by amendmeht at the tfialw
What he does say 1r affect Is that although i# could hav%
been cured at the trial, it camnot be cured on appeal. |
In what follows the learned Chief

Justice distingulshes between (1) formal defects, (2)material

_ |
defects which result in no crime being disclosged, and (3}
material defocts which do not result In no c¢rime being dlis~
closads: The distinctlon tetwesn formel énd material defeéts
was recognlsed by section 149 of Act 31 of 1917, which cor-
responds to section 165 of Act 56 of 1955. But for present
purposes the important distinction is between (1) and (5)%

|
teken together, which cannot be ralged for the first time on

appeal, and (2} whlch can.

Myburgh's case which was also

cited by ROOS J..A. merely summarlses end epplies what hed been

hl

sald in Herschel!s case,

rrom what hes been sald 1t seems
to me to be clear that the passage in Jhazbal's case does hot

correctly reflect what wes laild down in Rex v. Herschel.What

ROOS/..-...



ROOS J.4. gaid was not necessary for the declsion of this

Court on the second count. The same deciglon not only could

c ‘
have but clearly would have been reached 1f Hershel's casze

"

had not been tsken into asccount at all or Af the pronouncements

in it had been correctly reproduced. The reference to that

C
case was an oxcressgence on the reasoning by which thls Court

mg ;
dec1ded to disfuss the appsal on the second counte Since 1t

declded thet the charge was not defective any discussion of

what the position would have been 1f it hed been defective

could not advance the reesoning by which the decision wes

reached. \

The passage In the judgment In

Jhazbglt's case, being oblter dictum, 1s in no way binding énd,

A

since it sppesras to have been bsased on a misreading of RBXiVu

Hergﬁgl, should not be followed, unless Indeed, sapsart from:tha
authority on which 1t relled, 1t correctly reproduced the éf~

oA
fect of section 225 as amended, le.e« sectlon 180. It was
A

argued on behglf of the appsellant thet "ths charge" to which

reference is mede in these provisions can only be a charge
which discloses an 8ffence. If a charge does not dlsclose an

offence 1t is not, so It was contended, really a charge at gll.

There might in some contexts be force in the submlission thet ~

anﬂ/....:a
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an act or transsction that 1s defective op lnvalld 1ls & nul-
11ty which should not be called by the namc of the act or-trans-
action. But that would be where a question of essential valid-
ity or invalidity was under considerstion. Sectlons 180 &nd
1ts predecessor do net desl with such matters but wlth docu=-
ments that may contein errors, omlssions, improper insertlons
and the like. Such documents do not cease to be what ;hey pur-
port to be, mamely, charges ( Including indlctments and sum-
monses - see saction l)becsuse they are defective. There is
nothing In the language of section 180 to suvport the view
thet, 1f the defects are such that no offence appears, there
must be an entirely different aptroach, so that there is ng
room for amendment., The history of the provision supports
this conclusions For when in 1926 1t ceased to be on objdc~
tion to an amendment in any court that it related to & materlal
defect, 1t would surely have bteen nsturel, if that had been
the intention, to make specilal provision for that class of
material defects which haed the effect that the charge dlsclosed
no offencae

It fo " lows that unless he con-
sidered thot the asmendment would prejudice the appsllant in
his defence the magistrafe had the powsr to amend the cherge.

It was rightly not contended thet he was not entitled to hold
that/ecens.
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thot there would be no prejudice to the eppellant in his de-
fence. The amendment did not introduce a wholly new offence
but merely fl1llsd a gap In the setiing out oflan offence #hioh
was throughout the contravention of a stated provision of the
Motor Vehicls Ordinances., There was the further considefstion
that ag the smendment was granted at the commepcament of éhe
proceedings, before evidence had besen led, there could be no
questlon of any witnesses having to be recslled or sny simller
dlsadvantage.

Since in my view the maglstrabe
scted within his powers In grantiﬁg the emendment, no question
of applylng the proviso to section 103(4) of the 'aglstrates’

Courts aAct fAct No. 32 of 1544) arises. MNor does any glestlion
arise of making, in terms of sectlon 98(2) of the same Act, an

order on appeal such as thet which the meglstrate ought to 'have

made. An argument was 2ddressed to us on bghalf of the Crown

on these lines ond ve were referred to Gibson v. Roglina (19$6
(2) P.E. H 147), but it isUnnecessery to express any view -
upon the applicabllity of those provisions.

Coungel for the sppsllant pro=

perly refralned from challenging the exercise by the maglstrete
of his discretion to Zrant or refuse & postponement. In the
circurstances of this case he was cleerly justified In refusing

to grant 1t,.

For these reasong the apppel ls
Glomissed. A;éz)\//
AP P n - . - . d ;
0oXser,T.".38 Teer, 7. .7 811, 8. 08, Price. 8. T A Comcuon. VY22 r o



21, |

IN DIE HOOGGEREGSHOF VAN SUID AFRIKA.

(0.V.S. PROVINSIALE AFDELING).

Tussens
J.B. CRAUSE. Appellant. |
|
_ . i
teen |
|
REGINA. Respondent. !
CORA. GROBLER EN DIEMONT, RR., |
UITSPRAAK. GROBLER, R.
VERHOOR OP 10 MAART 1958,

i
)
|

In hierdie saak het die Appellant tereggestaan
- |
op m aanklag van oortreding van Artikel 31(1) (c¢) van {

' |

Ordonnansie No. 8 van 1941 (0.V.S) en die bewoording van die

|

klagstaat het oorspronklik as volg gelees: "Deurdat die l

beskuldigde op of omtrent die 2de dag van November 1957 en |

op die Dewetsdorp pad Bloemfontein binne die distrik van |
Bloemfontein wederregtelik en onwettiglik m motorvoertuig

tewete m motorkar OKE 7828 bestuur het, terwyl hy onder die
invloed van bedwelmende drank of verdowingsmiddele verkeer

het."

Die aanklag is deur die staatsaanklaer aan

' l

Appellant gestel in Gie Hof, Hy het onskuldig gepleit, en |

daarop het sy prokureur, Mnr. van Heerden eksepsie geneem i
J
|

teen die aanklag op grond daarvan dat die woorde "publieke

/pad"........ i



22, |

pad" nie daarin gemeld is nie, en dat dit gevolglik nie

n misdaad openbaar nie, en hy het aansoek gedoen vir die |
omniddellike ontslag van Appellant, en hom beroep op ]
Artikels 166 (2) gelees met Artikel 169 (1) en (4) van i

Wet 56/1955. |
|
Die stazatsaanklaer het aansoek gedoen vir wy-

siging van die aaﬁklag deur die invoeging van die woorde

“publieke pad" tussen die woorde Bloemfontein en "binne,® |
Die hof het die sansoek van die staatsaanklzer toegestaan
en die aanklag gewysig. Dzarop het Mnr. van Heerden ver- |

soek dat die saak uitgestel word, en na aanhoor van die |
- | i
srgumente van inr, van Heerden en die staatsaanklaer, is

die aansoek vir uitstel geweier, en gelas dat voortgegaan |

. [
word met die verhoor. : |

Nadat die kroonsaak op 20 Januarie, 1958 gel

sluit is, is die saek uitgestel en op 31 Januarie, 1958 |

|

hervat, toe Appellant se saak deur sy prokureur gesluit isg

. o : |
sonder om enige getuienis te lei., Appellant is skuldig be-

. " |
vind, en m boete van £50, of 50 dae G.D.A. opgel&., Verder !

|
is beveel dat die vonnis op appellant se bestuurderslisensif

ge-endosseer word, F
|
Appellant het teen die skuldigbevinding en |

|

/vonnis..... |



23.

vonnis appél =angeteken op die volgende gronde: |

\
"1. Dat die skuldigbevinding regtens
: |

nie standhoudend is nie, in dat:
!
(a) Die klagstaat soos ocorspronk-

|
1lik 2an die beskuldigde gestel m |

|
nulliteit is en as sulks geen miﬁdaad

openbaar nie. l

(b) Dat die Magistraat fouteer het
I

deur m wysiging waardeur die klaé—
|
staat wat mank gegaan het weens m|

|
!
(¢) Dat deur die wysiging m regs+

|
kending gepleeg is en die beskuldigde
|

wesenlike gebrek, toe te staan,

as sulks benadeel is. I

2. Dat die beskuldigde in sy VeT—

dediging benadeel was in dat, |

(a) m Redelike uitstel geweier was

na verbetering van die klagstaat.l

(b) Voor die wysiging van die klgg-

|
staat dit geen misdaad openbaar het

|
nie, en na verbetering daarvan die
|
beskuldigde van m redelike geleentheid
\

om sy verdediging voor te bereil |
/ontneem SRERY



ontneem was". !

Dit is duidelik dat die aanklag, waar dit deur die
l
landdros op aansoek van die aanklaer gewysig is, geen misdaad
. |
openbaar het nie, aangesien dit geen bewering bevat het n%e
f

|
dat appellant m motorkar "op m publieke pad" bestuur het,\terwﬁ

hy onder die invloed van bedwelmende drank was. (Vvgl. R.v.

Laubscher, 1949 (4) S.A. 574 (0). |

Mnr., Lichtenberg, wat namens appellaﬂt opgetree %et,
\

het eerstens betoog dat aangesien die ocorspronklike aanklak,

|

waarteen eksepsie opgewerp was, geen misdryf openbaar het hie,

|
dit n "nilliteit" was met die gevolg dat die Landdros nie by

|
magte was om dit te wysig nie. Vir hierdie stelling het hy die

Hof verwys na beslissings soos R. v. Jhazbai 1931 A.D. 480|

op bls. 484; R.v. Brandfort Garage 1954 (2) P.H, 162 (0);

|
R. v. Uys. 1955(2) S. A, 162. Hy het verder betoog dat m ﬁan—

klag soos die onderhawige wat geen misdryf openbzar nie, nﬂe
I

as m aanklag beskou kan word nie wat ingevolge Artikel 180

!

van die Strafproseswet vatbaar is vir verbetering nie.

Hierteen het Mnr. van der Walt namens die Kroon

' |

aangevoer dat die wysiging van die aanklag geoorloof was oor-
|
|
|

/'n.....lll'.‘l.l

|
{

eenkomstig Artikel 180 (1) van die strafproseswet 1955, wat




|
|
|

n Hof magtig om enige wysiging in enige aanklag toe te stéan
|

25.

mits dit net nie die beskuldigde by sy verdediging benadeél
|

nie. Hierdie artikel lees: | |

|

"Wanneer dazar by n verhoor op m aan-
|

klag n verskil blyk te wees tussep
i

die bewering daarin en die bewys wat
|

ter stawing van daardie bewering
. 3 2 I
aangebied word, of indien dit blyf

dat enige woorde of besonderhede wat
i
in die aanklag moes ingevoeg gewe?s

|
woorde of besonderhede wat moes wég-

het, weggelaat is, of dat enige

|
gelaat gewees het, ingevoeg is, of

dat daar enige ander fout in die dan-

|
klag is, kan die Hof te eniger tyd

voor uitspraak gegee word, indien |hy

|
van oordeel is dat die aanbring van

die nodige wysiging aan die aanklalg
i
nie die heskuldigde by sy verdedig?ng

sal benadeel nie, gelag dat die aak—
\

klag vir sover nodig gewysig word,

beide wat betref die deel daarvan

waarin die verskil, weglating, invoeg-

1

|
/ingtcltcc?OO
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invoeging of fout voorkom, en wat be-

. l
tref enige ander deel daarvan wat dit
I

nodig mag word om te wysig".

Ek kan nie saamstem nie met Mnr. Lichtenberg da% die

1
!
woord "aankleg" in Artikel 180 (1) alleen betrekking het ép,

i
r
en vertolk moet word as, m sanklag wat n misdryf openbaar)
|

Die woord "aanklag" in hierdie Artikel beteken "enige aan@lag".

Die FBngelse weergawe "any charge" en die inhoud van die |

Artikel toon aan dat die woord aanklag daarin gebesig die %e—

wone betekenis het van dié woord wat so dikwels in die Straf-
| .

proseswet voorkom. Artikel 1 daarvan verklsar dat tensy uit

die samehang anders blyk, "aanklag" ook m akte van beskuldiging
- ) I
of dagvearding beteken.
!
Waar die woord "aanklag" in Artikel 180 betrekking
i
het op aanklagte in die magistraatchof, sluit dit ooreenko%stig

‘ I
Artikels 308 en 309 in die "skriftelike verklaring van die

|
aanklag" wat deur die staatsaanklaer by die klerk van die hof

|
ingedien word teemn m persoon wat hy besluit het om te vervolg,

asook die dagvaarding om te verskyn om op die aanklag te ant-

woord. Xk kan geen rede vind nie om aan die woord "aanklag!
' 1

in Artikel 180 enige ander betekenis te gee as die wat in |
\

Artikel 1 bepaal is., |

Dit is wel waar dat Artikel 308 vereis dat inm |

‘ A /aanklag. ... v
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aanklag ondermeer kortliks en duidelik die 'aard van |

die misdryf en die tyd en plek waar dit gepleeg is" moet ,

niteensit, en dat die gewraakte aanklag in sy oorspronklike

vorm nie voldoen het nie aan die bepalings van Artikel

308 nie, omdat dit geen misdryf openbaar het nie, maar dit
I

is duidelik uit die gebruik van die woord aanklag in |
|

menigvuldige artikels in die Strafproseswet dat dit ge- ‘
|

_ |
180 wat bepaal hoe en wanneer gebrekkige aanklagte verbeter

brekkige sowel as foutlose aanklagte insluit. Artikel

I
kan word deur die Hof, en Artikels 165 en 166 wat oor besware

|
en eksepsieg teen aanklagte handel, sommige waarvan selfs !
|

geen,misdryf openbaar nie, is onteenseglike bewys dat die !
5 | [
wooraﬂﬁaanklag" deurgaans in die bedoelde wet m dokument !

beteken wat heet m aanklag te wees.,

Mnr. Lichtenberg het verder betoog dat Artikel 5

180 (1) in elk geval nie bedoel is om die wysiging toe te |
laat van aanklagte wat geen misdrywe openbaar nie, en dit |

is derhalwe nodig om die betekenis van die artikel en die

|
omvang van die wysigings wat daardeur beoog word te probeer!

bepaal. PBehalwe dat n wysiging alleen toegestaan mag word '
|

by die verhoor op m aanklag, en voor uitspraak gégee word, |
ig die enigste beperking wat op m hof geld word by die |
i
toestaan van m wysiging dat die hof van oordeel moel wees

I
"dat die aanbring van die nodige wysiging nie die beskuldigﬂ

/de s e " ® s e e o l
|
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by sy verdediging sal benadeel nie." :

. |
Geen beperking is derhalwe gel2 op die aard van

gebrekkige aanklagte wat gewysig mag word nie, of die aard

van die gebreke wat deur wysiging verbeter mag word nie, *its

I
die bedoelde benadeling van die bYeskuldigde in sy verhoor,
!

verhoed word, Die duidelike bewoording van Artikel 180 (1)
|

toon aan dat ondermeer enige nodige woorde of besonderhed%

|
wat verkeerdelik weggelaat is, by sodanige aanklag bygevoeg

kan word, dat enige woorde of besonderhede wat verkeerdelik
|

|
ingevoeg is, geskrap kan word, en dat enige ander fout in die

bewerkstellig. In kort word m algehele wysiging toegelaat,

aanklag verbeter kan word, om die nodige wysiging te

want wyer toekenning van die mag om n aanklag te wysig is |
nouliks denkbaar, en volgens my mening word aan n H6f |
ingevolge Artikel 180 (1) die mag verleen om selfs aan m
aanklag wat geen misdryf openbaar nie, die nodige wysiging

aan te bring, mits die hof van oordeel is dat die wysiging'
die beskuldigde by sy verdediging nie sal benadeel nie,
Dit is volgens my mening die duidelike en gewone. betekenisg |
van die heldere en ondubbelsinnige woorde wat in Artikel
180 (1) gebesig is. En ek beskou nie dat Artikei 180 (i)

vathaar is vir enige ander betekenis nie. ‘

/vgl.l......" i
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(Vgl. Shenker v. The Master 1936 A.D. 136 op bls, 142),

Hierdie sienswyse word ook gestaaf deur dig ge-|
: |

skiedenis en ontwikkeling van Artikel 180 wvan die Strafproses-
.
wet, Voor die inwerkingtreding van die Strafproseswet Nry
I

31 van 1917, en die Magistraatshowewet Nr. 32 van 1917, het

|

daar reeds in die Magistraatshowe in Transvaal, die Kaap en

die Vrystaat, wat die toestaan van wysigings van aanklagté
, |

I
1
soortgelyke beperking bestaan om benadeling te verhoed vanm

in strafsake, en pleitstukke in siviele sake betref, n

i
beskuldigde, of die teenparty in siviele sake, as die wat in

die huidige Artikel 180 van die Strafproseswet, 1955 en Artikel
| |
111 van die Magistraatshowewet, 1944 voorkom, Maar m verdére

beperking'het bestaan wat die toestaan van wysigings van aan-
' |

klagte sowel as siviele pleitstukke belet het wat - soos

!
Proklamasie Nr. 21 van 1902 van Transvaal bepaal het - "material

to the merits of the case” of tersake dienend was, 1
‘ I
Regds in 1909 het Innes, H.R., sy afkeuring van |
|
hierdte beperking uitgespreek (in Cook v. Aldred 1909 T.S. 151)
|

en op bls. 152 (t.a.p.) ges&: "It is extremely unfortunate !
. |

that the power to amend should be thus restricted in the caée
!

: |
of Magistrate's Courts", en bevind dat m dagvaarding, wat gﬁen

|
skuldoorsaak openbaar nie, nie vatbaar was vir wysiging nie.
i

|
|
|
|
|

/Omdat L2 K BN B
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\
" |

omdat dit tersake dienend of "material to the merits of t%e

|

Cook v. Aldred is gevolg in Crawford and !

|
Celliers v. Rex (1909 T.S. 267), waar eweneens op dieselfde

|

case™ was.

|
gronde beslis dat m aanklag wat geen misdryf openbaar niej
|
|
|

|
‘ . . . J
Nogtans is hierdie ongewenste, en stremmende be=

nie in die Magistraatshof gewysig kan word nie,

perking op wysigings van aanklagte nie alleen ~ en na my |
mening as gevolg van m mate van onbedagsaamheid - herhaal
wat Magistraatshowe betref nie, maar ook uitgebrei om
Hooggeregshowe in te sluit deur die Strafproseswet Nr. 31
van 1917 - sien Artikel 225 - wat wysigings van aanklagte |
wat "ter sake dienend is" sowel as die wat m beskulaigde f
in sy verdediging kan benadeel belet het. Dit is egter ‘
vreemd en ongerymd dat die Magistraatshowewet, 1917,wat
op dieselfde dag as die Strafproseswet 1917 goedgekeur is,
dié onnodige en onwyse bveperking aangaande wysingings van !
aanklagte sowel as siviele dagvaarding edm. lasat vaar het, '
en net die beperking van benadeling behou het. (Sien
Artikel 105 (1). Die uitwerking van hierdie wette was dat |
daar n ongerymdheid ontstuan het met die gevolg daﬁ n !

Magistréat n aanklag kon wysig, selfs waar die wysiging

tersakedienend was, maar dié mag aan die Hooggeregshof ont-

s& is, 1In die verband het Innes, H.R., in Rex v. Herschel,




31.

1920 A.D. 575 op bls. 578 gesé:

|
!
}
|
|

"It is unnecessary here to discu%s the

|
effect of those sections (i.e. sdc-
|

|
tions 151, 225 etc. of Act 31 of 11917),

|

|
because the present case falls under

|

the operation of the Magistrate's| Court

Act, the provisions of which in rekgard
i

|
to amendment are more extensive ahd

more explicit than those of the Crimi-
I

nal Procedure Act. Sec. 105 enacté that
|

in Criminal as well as Civil procde-
|

|
dings a Magistrate's Court may at jany
- !

time before judgment amend any Suﬁmons;
i

but no amendment shall be made by .
|

‘which any party other than the appli-

1

. ' |
cant for the amendment may (notwith-

|
standing adjournment) be prejudice@ in

the conduct of his action, prosecution

1

or defence. The effect of that clause
]

|
is clear, and the reason for its inser-

tion is almost equally clear. It was
L
intended to do away with Cook v. Aldred
|

/1909 cuens

|
!
|
|
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|
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|

|

|
(1909 T.S.P. 150), and the line df

|

decisions which followed it."
|

Die ongerymdheid van die bredér magte van wysiging van
. |

|
aanklagte in Magistraatshowe ie egter verwyder deur Wet 39
i

van 1926 wat Artikel 22% van die Strafproseswet van 1917 ge-

: |
wysig het deur die verbod op wysigings wat tersakedienend is
|

te skrap, en voortaan was die mag om aanklagte te wysig in
. |

J
alle howe alleen beperk deur die moontlikheid van benadeling

van n beskyldigde in sy verdediging.
I
Volgens my mening berus die oorweging van wysigings

van aanklagte in strafsake sowel as pleitstukke in siviele
’ I

gedinge, tans in al ons howe op dieselfde breé& grondslag, |

\
‘naamlik die van vermyding van benadeling, en die waarborg Van

|
m billike en regverdige verhoor. Indien n aanklag of siviele

I
dagvzarding derhalwe sodanig gewysig word dat die beskuldi%de

of betrokke gedingvoerder geensins in die voordrag van sy saak

benadeel word nie, beskou ek dat die blote feit dat die be-
- _ :, |

trokke aanklag of dagvaarding geen misdryf of skuldoorsaak in-
|

hou nie, nie as socdanig ter sake is nie. Inagnemende die be-
|

staande wette kan m beskuldigde of ander gedingvoerder niks,

meer eis nie - en is dit dan nie die hoogste eis wat enige
!

redelike gedingvoerder aan m Hof kan stel nie? ~ dan dat m wy-
i
[
/8iging..eeces |
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I
334 - |

siging van m saakbeskrywing wat teen hom toegestaan ﬁord,

hom nie moet benadeel nie, en billik en regverdig moélt

|
1
i
|
In siviele gedinge word dit aanvaar dat die' hof

dagvaardings en ander saakbeskrywings kan wysig selfs;waar

weesl.

|
dit geen skuldoorsaak inhou nie, In Meyers v. Abrahéamson,

1951 (3) S.A, 438 het Vap Winsen¥.N.R., ges@ op bls. 450:
. |

!
"I can find no authority for excluding

. |
the Court's power to grant an amendment
|

because the pleading sought to be aﬁend—

|
ed is fatally defective. On the contrar,
|

there is considerable authority for hhe

proposition that not only has the cobrt
|

the power to amend a summons which is

totally defective, but would, rather{

than set it aside in toto? allow an

amendment where such amendment would '

occasion no prejudice and prevent a
|

wastage of costs.™ Sien ook Union Bank

of South Africa Ltd. v, Woolf , 1939 W.L.D. 22 op bls. P25;

en Mail v. du Plessis, 1948 (1) S.A. 1165 en die sake wat
|
i
daarin na verwys word op bls. 1168.

\
|

/op 0.......&.
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Op dieselfde oorwegings kan ek geen grond vind

nie vir die uitsluiting van die mag om aanklagte te 'wysig
|

op die blote grond dat die betrokke aanklag geen mispryf

inhou nie. Ek het reeds daarop gewys dat sodanige‘

wysiging volgens my vertolking van die heldere en ongub-

belsinnige bewoording van Artikel 180 (1) van die Straf-

proseswet volkome geoorloof is. Aangesien die teenoorge-

stelde mening in baie beslissings van ons howe - sommige
|

waarvan ek sal behandel - uitgespreek is, bied ek my

|
mening in alle beskeidenheid aan en ek is gedwing om te

bevind dat hulle gegrond is op m verkeerde vertolking van

die betrokke wette. Steun vir my gefolgtrekking word

gevind in Gardiner & Lansdown, South Africa Criminal ILew

(6de uitgawe, bls, 333) waar verklaar word dat

"the sole test to be applied in deciding

whether or not an amendment is permissib

le which converts into a legal charge

what previously was an allegation which

disclosed no offence, is whether thé

proposed alteration would prejudice the
|
accused in his defence. The court, be

it noted, must be satisfied that the:

[
/emendment .....}.o
l
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amendment will not prejudiced the accusbd in

his defence: in cases where there is a .

reasonable doubt whether ot not such pr?judice

would result, the court will properly décide 4

the question in favour of the accused".
' |

Roos, R.A., het egter die volgende Obiter Dictum uifge§preek

|
in Rex v. Jhazbai, 1931 A.D. 480 op bls. 484: !
. 1

"If no offence is disclosed in the chargéb,

. . |
the court below could not have amended t?e

charges, and the appellant would be entitled

|
to reply on this point on appeal even ifﬂ as

in this case, it had not been raised by him

vefore, R. v. Herschel (1920 A.D. 575) ¢

R. v. Myburgh (1922. A.D, 249)", |

, . . I
Hoewel die vertolking van hierdie opmerking nie
|

3 ] . . . ) v . |
eensluidend in ons howe is nie, moet dit volg uit die

letterlike betekenis van die woorde wat hy gebruik het dat 4

. |
die geleerde Regter bedoél het om te kenne te gee dat indien

geen misdryf openbear is nie, die aanklag (in n saak wat! in

die magistraatshof ontstaan het) nie "in the court below}"

menende die Natalse Provinsiale Afdeling, kon gewysig
|

word nie. Die

/woorde .
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woorde is so verstaan deur Boshoff, R., in Duffey v. Attorney-

4

General, Transvaal, 1958 (1) S.A. (T) op bls. 636 - waar 4id

: |
hof ook beslis het dat m aanklag wat geen misdryf inhou nie,

wel in die magistraatshof gewysig kan word. Indien Roos, E.A.

egter bedoel het in Jhazbai se saak om te verklaar -~ en sf

bedoeling is in did lig gesien in R,v, Brandfort Garage e#
| i

E.v; Uys (t.a.pl) - dat die magistraat nie by magte was om'

die aanklag te wysig nie, aangesien dit geen misdryf ingehdu
|

het nie, is dit my eerbiedige mening dat die obiter dictum:
! |

verkeerd is. Dit is ook opmerklik dat R. v. Mxpurgh 1922 A.D.

249 en R, v. Herschel 1920 A,D. 575 waarna Roos, R.A., verwys,

. |
hierdie stelling nie steun nie,
|

In die saak van Brandfort Garage teen R, (1954,

2P.H., 162) is Herschel en Myburgh se sake (T.A.P.) ook in

hierdie hof asngehaal as gesag vir die mening dat m aanklag,,

wat geen misdryf inhou nie, nie in die magistraatshof gewysié
|

kan word om dit tot m behoorlike klagsteat te verhef nie,

maar dit i3 my beskeie mening dat hierdie obiter dictum van '

Horwitz, R, wat nie alleen op die aangehaalde obiter dictum

in R. v. Jhazbai gegrond i1s nie, ook berus op m verkeerde .

vertolking van die genoemde sake, wat volgens my begrip daar-.

van geensins sodanige stelling neergel® het nie. In R, v. |

Myburgh

($e8SePe)ocavcncenoannae
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(t.a.p) is beslis dat m beskuldigde geregtig is om selfs
|

op appél beswaar te maazk teen, en ontslaan te word op, m

aanklag wat geen misdryf inhou nie: en R, v. Herschel (t.a.p)

gaan niks verder as om te beslis dat m beskuldigde op apéél

|

nie vir die eerste maal met sukses beswaar kan maak nie '
1
. . .|

teen formele en ander gebreke in m aanklag as die dat dit

geen misdryf openbaar nie, mits die verhoorhof die aanklag
|

kon gewysig het sonder benadeling van die beskuldigde in sy

verdediging. In dié saak het Innes. H.R.ges& op bls. 580

"The Court is now emprowered at any

time before judgment to alter a

charge sheet, even in a material
L
particular , where that can be done

without prejudeing the accused in

the conduct of his defence. And the

cases where such prejudice cannot be
;
avoided by a suitable adjourment

must be few indeed. An- accused, there-
fore, who has not objected to a de—l
fective charge before judgment, should

not be allowed to object on appeal, '

if the Court of Appeal is satisfied

/that seeesssnoesd
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that, had the point been timeou?ly
taken, the charge shget might have
been amended without prejudice fo the
conduct of the defence. But the rule
must be confinwed to‘cases wherelthe
charges sheet, though materially:defec-

tive, does disclose an offence.".

Die obiter dictum in hierdie Hof van Van Blerk, R

(ssos hy destyds was) in R, v. Uys, 1955 (2) S.A. (O) op bls.
164 dat die betrokke klagstaat wat geen misdaad openbaar het
nie m nulliteit was, en dat die magistraat nie by magte whs

om dit te wysig nie, moet derhalwe gok as onjuis beskou
beskeie
word volgens my.mening.

Die volgende vraag is of die landdros se bevinding
dat die appellant inderdaasd nie deur die toegestane wysig#ng
van die aanklag benadeel sou word nie, reg is;‘ Die betrok?e
deel van Artikel 180 (1) bepaal dat m Hof die nodiée wysiging
kan toestaan " indien hy van oordeel is dat die aanbring v%n
die wysiging aan die aanklag nie die beskuldigde in sy ver-
dediging sal benadeel nie." Die betrokke hof se oordeel ig

dus deurslaggewend. En as dié oordeel op m regterlike wyse

uitgeofen word, kan m hof van appél nie daarmee inmeng

/nie .co.oot.o'ololo
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nie, (Vgl, die opmerkings van de Villiers, R.A. in

Schenker v, The Master, 1936 A4.D. 136) op bls. 142, ;&Eien

147). Die vraag op appél is derhalwe nie of hierdie Hof van

1
oordeel is dat die wysiging die beskuldigde nie sou benddeel

het in sy verdediging nie, maar wel op die laddros se

S

oordeel of bevinding aanvegbaar is op grond dat dit nie op

‘ regterlike wyse uitgeoefen igs nie.
Dit moet in ag geneem word dat die Landdros on+

middelik na sy weiering om appellant se eksepsie dié aaéklag

gewysig het deur die invoeging van woorde wat‘aaggui het
"dat appellant Sy motor op m publieke pgd besfuur het toé
hy onder die invloed van bedwelmende drank was, en dat hy
. |

appellant se aansoek om m verdaaéging van die pand gewys Pet.
Al die Kroongetuienis is toe verhoor, en die kroonsaak gesluit.
Die saak is toe uitgestel tot m datum wat deur die paftye'
onderling bepaal moes word, en voorlopig tot 31 Januarie, '
1958, en die verhoor is op die genoemde datum, en elf
dae na die verdaging, vdoﬁgesit.

Hoewel appellant se prokureur in sy versoek om
uitstel betoog het dat hy nie geweet het wat die sask was |

wat hy moes bestry nie, het die aanklag beweer dat appellant

Art. 31 (1) (e¢) van Ordonannansie 8 van 1941 O.V.S. oortree

/het ..............I
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1

‘ i
het, waarvolgens dit m misdryf is om onder die invloed van

bedwelende drank m motorvoertuig op m publieke pad te bestuur,

Die aanklag het ook uitdruklik beweer dat appellant n métor-

voertuig onregmatiglik op die "Dewetsdorppad Bloemfontein®

bestuur het terwyl hy onder die invloed van bedwelmende ;drank
|
wes, Hoewel die aanklag geen misdryf openbaar het nie, het

appellant inderdaad wel geweet watter aanklag die staat be-

doel het om teen hom in te bring. (Vgl. die opmerkings van

Juta, R.P. in R, v. Jesolowitz 1918 C.P.D. op bls. 577).' Hy

kon derhalwe nie — veral inagnemende dat die feit dat die
verhoor, na sluiting van die kroonsaask, vir elf dae uitgéstel
is ~ wesenlik benadeel word in sy verdediging'nie. Hy so@
inderdaag wat sy verdediging betref nie in n gunstiger po%isie
gewees het nie as die eksepsie toegestaan is en m nuwe geldige

aanklag op hom bestel is waarop hy op m latere datum vethor
is. Die landdros het in sy oortuigende en weldeurdagte u;t~
spraak verduidelik dat hy beweeg was om uﬂstellte weler
ondermeer omdat vier van die Kroongetuies spesiaal van Wor?es—
ter, Kroonstad en Harrismith gekom het.

Ek stem saam met die landdros se bevinding dat

enige moontlike benadeling wat appellant mag kon gely het

/deur....‘.‘..'....
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deur die weiering van uitstel op die eerste dag van die
verhoor, volkome uitgeskakel was deur appellant se reg van

n versoek om die kroongetules fe laat herroep vir verdere
kruisverhoor, toe die saak weer na elf dse hérvat is, e#

dit is ondenkbaar dat sodanige versoek onder die omstandig-
hede geweier sou kon word. Die landdros s& ook in sy #edes;

"Appellant sou die geleentheid aangebied word om volledige
kruisverhoor aah die getuies te stely en die.geleentheié
hé& om die hetuiés te herroep vir verdere kruisverhoor,"

Die verloop van die saak bewys onteenseglik daf
geen fout gevind kan word nie met die Landdros se oordeel
en bévinding"dat die aanbring van die betfokke wysiging
appellant by sy verdediging nie sou benadeel nie." Die '
verdediging het eanvaar dat appellant tén»tyde van die be-
weerde misdfyf sy motor op n publieke pad bestuur het, eni
die feit is nooit deur kruisverhoor betwis nie, Wat diez
bewering betref dat appellant onder die invloed van bedwei—
mende drank wés, kan ek sonder aarseling sé dat ek baie min
sake teBgekom het waar sodanige feit met sterkér oortuigiﬁg

bewys is; en dit was derhalwe nie verbasend nie dat appellant

self geen getuienis gegee het nie, en sy saak gesluit het,:

/Sonder.'.'......'l.l;
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1
sonder om enige getuies te roep. Ek beskou'die meninglvol—
kome geregverdig dat appellant vanweg€ die oorweldigendé
krag van die kroongetuienis dit eenvoedig nie kon waag bm
in die getuiebank te gaan nie. ' .

Volgens die getuienis van m polisiekaptein enitwee
ervare polisiekonstabels was appellant baie onvas op sy;

voete. Sy asem het sterk na drank geruik, en hy het
merkbaar en duidelik geslinger. Sy o2 was bloedbelope.’ Sy
spragk was nie alleen swaar en 'sleeptong' nie, maar hy was

nieeens in staat om sy gedagtes uit te druk nie, want hy;het
herhaalde male aan Kapt. van Vuuren gesé&: "Luitenant ek %il
Qeet....... Luitenant ek wil weet", sonder dathy ooit be—i
kwaam was om die sin te voltooi of te verduidelik wat hy wou
weet, Sy kar het op mn hoofweg en naby Bloemfontein lokasie
S0 geslinger ig die nag van die een van die ander kant vaﬂ
die pad, dat komstable Eager, vér after hom moes ry voor h&
kon verbykom. Howewel appellant a speurder is, het hy versuim

om op n teken van konstable ¥ager, wat later voor hom moes,

inry, sy kar tot stilstand te bring, en na die kar gestaan

het, het appellant weer slingerend oor die pad Weggery.
Sonder enige rede het appellant die konstabels in die uitvoer
van hulle pligte uitgeskel en gevloek, en een van hulle ver-
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wurg en met die vuis na hom geslaan, Herhaalde bevelé om
uit sy kar te klim wou hy nie gehoorsaem nie. Hierdie
oorweldigende bewys van appellant se ernstige verlies van

selfbeheer en beheer van sy oordeel, sy gedagtes, sy spraak,
en sy ledemate as gevolg van bedwelming deur sterk drank

het nog appellant nog enige van.die twee insittendes in

sy kar weerspreek.

Die verloop van die saak was sodanig dat ek 'dit
nie alleen onmonntlik vind om te beslis dat die landdrﬁs
nie geregtig was om tot die besluit te kom dat die aanpring

van die betrokke wysiging appellant nie sou benadeel nie,

maar ek is ook volkome oortuig dat appellant inderdaad nie
in die minste deur die wysiging benadeel is nie.

Die appdl word derhalwe van die hand gewys.

(get). N.J. Grobler.
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ek stem saam (get). M. Diesant.
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