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Poe |

IN THE SUPREME COURT OF SOUTH AFRICA
( APPELLATE DIVISION )

In the matter bhetween:

SAMSON MBETHE PR B Appella-n.t‘
and
REGINA «.ees0s+ Respondent.

Coram: Schreiner, A.C.J., Steyn, Malan, Van Blerk et
Ogilvie Thompson JJ.A.

Heard: 14th November, 1958. Delivered: 2'“ Niuvmkvu'qig’

JUDGMENT

OGILVIE THOMPSON, J.A.:

Appellant, an adult native male, was convicted

of murder at the Lydenburg Circuit by a Court presided pver

by THERON, J., sitting with two Assessors and, no exten?ating
circumstances being found, was sentenced to death. The|
Presiding Judge granted leave to appeal on the question!ut
whether the appellant had been duly proved to have inten-
tionally caused the death of the deceased.

The charge against the Appellant was that of

~having murdered a native male named James Mashigo on 23Ad

March, 1958. The body of James Mashigo was discovered, [in
circumstances hereafter to be mentioned, on 29th March, 1958
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lying hidden under pine needles, among thickly planted
pine trees at a spot (marked X on the Plan put in at tke

trial) some little distance from where Appellant lived|in

the compound of Messrs Veldman and Thom near Spitskoppie,

district Nelspruit. When discovered, the body was in ln .

advanced Stage of decomposition and, no doubt for that

|

reason, post-mortem examination failed to reveal the cquse

of death. There was no bone injury and, save for a wholly

inconclusive scratch on the upper part of the sternum, Rhere

were no indications whatever to show that the deceased pad

|

met a violent death. J

At the trial the Crown called no eye witnesseL

to the crime, but led a condiderable body of cireumstanfial

end other evidence from a number of witnesses. The onlq

witness for the defence was the accused himself and his]

testimony comprised a denigl of virtually everything th&t

had been said by the witnesses for the Crown. The Tria

Court declined to "accept a single word of the asccused's
's

evidence", and a mere perusal of the record makes that

conclusion readily intelligible., In view of this, and

having regard to the nature of the only issue raised befLre
us 0.‘.../3 »
|



us, it is unnecessary to do, more than to outline the

|
3. ‘
|

salient facts of the case as revealed in the evidence,

|

without detailing Appellant'é denials as reflected in his

testimony at the trial. ‘

While deceased was attending a heer-party on

Saturday 15th March 1958, his bicycle was stolen. Accdrding
| |
to Appellant, the bicycle was stolen by the principal |
|
Crown witness Elias Ngutshane. According to the latterL

|
Appellant stole the bicycle. Various portions of the

|

stolen bicycle were later found in Appellant's possessibn

or in the near vicinity of his home: in particular, the|

wheels of the deceased's cycle, distinguishable becauselof

their large tyres, were discovered to have been fitted fo

|

the frame of a black bicyecle found in Appellant's posseésion.

The Trial Court's finding that it was Appellant, and noj

|

Elias, who stole the deceased's cycle was fully warrantdd.
|
On Saturday 22nd March and Sunday 23rd March lb58,
|

the deceased was searching for his stolen c¢cycle and,
|
prompted thereto by Elias, endeavoured to make contact with

|
Appellant, Fairly early on the Sunday morning the deeeaéed,
travelling on a borrowed red bicycle, arrived at Appellaﬁt's
|
home ...../4 |
|
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home and there taxed the latter with having stolen his
I

I
‘In
|

the course of the ensuing altercation the deceased asserted
|

that the wheels, but not the frame, of the black bicycle
I

were his property. The deceased also asked a bystande%

cycle at the beer-party. Appellant denied the theft.

|
(the witness Iwan Choka) whether there was an induna. oz

o |

ar European nearby, to which he received a negative replly.
I

Eventually Appellant and the deceased departed together!in
|

the general direction of the latter’'s home and - as sta&ed

I
i
borrowed a bicycle-pump - with the object of Appellant's

|

by Appellant to the witness Simon Mapange from whom he

pointing out to the deceased the man from whom, as he |
I

maintained, he had purchased the black cycle. It may he#e

I
be mentioned that evidence led at the trial revealed thaf

|
Appellant had, some time previously, purchased the frame|of

|
the black cycle from one Frank Ngwenya and a pair of wheéls

|

from one Piet Mabusa. After his arrest, Appellant told $he
I

I
police that he had purchased the frame of the black bicyqle

: I
from Frank and its wheels (i.e. those proved to have in |

I
fact belonged to deceased's stolen cycle) from Piet. ]
I

When, as stated above, the deceased and Appellant departeF

together ...../5



together from the latter's home, they were riding the red

I
and the black cycles respectively. This was the last Fime,

|
according to the Crown case, that the deceased was seen

alive. |
|

About 10 a.m. on the morning of Sunday 23rd %arch

|
the Appellant - identified by a variety of circumstances

’ I
which it is unnecessary to detail - was seen alone and |

I

pushing two cycles, the red and the black, at a spot
I
(marked D on the plan) in the vicinity of the Nelspruith
|

I
Sabie Main Road. It was observed that his trousers wer?
|

torn and, according to one witness, the trousers appeared
I
to be wet. Shorily thereafter, and a 1little more to the
(u] I

South than spot D, Appellant was met by the Crown witne%s

Timothy Mokwena, who had at an earlier date left some |
|
trousers with Appellant for the latter to repair. Appellant

|
now informed Timothy that. those trousers had been stolenl,
I

and he suggested that Timothy should take the red cycle

|
|
and sell it for £10, after which he (Appellant) would
I
reimburse Timothy for the loss of the trousers. Upon |
|
Timothy enguiring about the red cycle's "papers", Appellant
’ I
said he declined to B®® hand them over for fear that !

Timothy ««../6



6. |
I
Timothy would abscond with the cycle. Timothy thereupbn

|
parted from Appellant, taking with him the red cycle w#ich

I
was later found in his possession by the police. In his

N

evidence Timothy stated that he had, on this occasion,L

' |
also noticed the tear in Appellant's trousers. Not long

I

after his talk with Timothy, Appellant mended the tear lin
|

|
his trousers at a stat near Sibthorpe, which latter is Flso

|
on the Nelspruit-Sabie main road but more to the South |

|
than the spot where the conversation with Timothy had t?ken

L, |
place. The mending of the trousers was done with white

|
cotton which Appellant obtained at this stat. In reply
|

t0 an enquiry, made while he was mending the trousers, ‘
I

Appellant said that the tear had been caused by the peddl
I

of the black cycle, which latter he still had with him.

|
Towards noon on the same day (Sunday 23rd), |

Appellant arrived at the home of Elias' father on Rooiuit-
-

sig which is South from Sibthorpe along the Nelspruit~Sa#ie

I
main road and is thus further away from Appellant's home,

I
than Sibthorpe itself. At Rooiuitsig Appellant asked |

I
Elias to sell him some rice, which was refused: Elias

I

I

|

however gave Appellant some food. Appellant then said hé

wished seeees./T



I
|
wished to speak to Elias privately and the two of them,
I

then retired to Elias' room. When they were alone in the

room, Appellant, according to Elias' testimony at the {

' |
trial, stated that he had killed the deceased and, reférring

0 his trousers)repaired with the white cotton, added:|

"Kyk hoe het die oorledene my broek stukkend geskop". A

|
he
little leter in his evidence Elias said that first thought

|
Appellant was joking, but that the latter, in addition %o
4 |

I
referring to the tear in the trousers, then went on to pay

|
that the trousers had had blood on them but that he hadl

I
washed them. In reply to a gquestion from one of the |
I

' |
Assegsors as to whether he had not asked Appellant why ?e

. I
had killed the deceased, Elias deposed:
I
" Hy het my ges® hy het hom aan die keel gﬁvat
en hom verwurg. As gevolg van die verwurging
het die oorledene geskop en met die skop het
die broek geskeur ....... Hy het die lyk
naby die rivier weggesteek." I
I
When Appellent returned home - which, according
|

|

|
Sunday 23rd - he told her that he had been wrongly accuséd

of stealing a cycle, that ®8® two natives had wanted to |
I

assault him in the vicinity of the shop at Sibthorpe, an#

to his reputed wife Eliza Khoza, was about midday on

|
that 000000/8 |



8. !

. . I
that he had run away from them. In reply to his w1fe's|

enquiry about his torn trousers, he said that the tear! had
\

Y i
occuggd when he fell off his cycle.
|

On the following Tuesday {25th March) January
|

(0.8
Mashigo, sesadsex brother of the deceased, spoke to Eli%a

at Appellant's home enquiring about the deceased. When

Appellant declined to believe Eliza's report of this, s%e

accompanied Appellant to Abdulla Matsekwe, the induna of
|

. \
Veldman and Thom's compound, who confirmed that he had |

referred January to Eliza. In response to enguiry from!
!

Abdulla, Appellant said that he had parted from "die pe#soon

|
wat met 'n fiets daer gewees het" at Sibthorpe after an |

assault upon him {Appellant) there by that person and

\
another native, and that he had then run away in the direc-
!

tion of Rooiuitsig. Upon Abdulla's asking why he had ru%

|
away in the opposite direction from that in which his home
|

lay, Appellant became angry end asked Abdulla whether heL

thought that he (Appellant) had killed the man. i
|

On 29th March 1958 Appellant, after having firdt
|

|
denied all knowledge of deceased to the latter's brother-

b I

in-law Solomon Mabuka, eventually agreed - according to |

SOlOIIlOl’l'S 00000/9 |



9. !

Solomon's evidence - %o show him where the deceased!s
|

body was. Solomon and Appellant, followed by the polite,

I
then went into the pine forest and at a certain spot |

|
Appellant said "Hier het ons baklei". In reply to Sol?mon's

enquiry as to where the body was, Appellant answered: '\Dit

|
is bietjie voorentoe, maar ek het vergeet". After proceed-
|

ing a l1ittle distance, and after some further search,

) I
Appellant ultimately pointed to a spot where, hidden as

described earlier in this judgment, the deceased's decompo-
|

|
In the light of the foregoing it is clear that

|
|
the Crown established that Appeliant unlawfully killed ﬁhe

sing body was found.

) |
deceased: indeed, the contrary was not argued before us,

|
Mr. Ackermann, stressing the absence of any medical evi%ence

|
establishing the cause of death and relying upon R.v. Mlambo

|
1957 (4) S.A. 727 (A),submitted, however, that the Triall

Court had erred in concluding that the only reasonable

|
PeEePIR® inference from the proved facts was that Appellant

I
had intentionally killed the deceased. Developing this '
I

submission, counseyérgued that the Trial Court was not :

justified +..../10 o
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J
|
justified in taking the view that, when the deceased a?d
| |
Appellant were last seen together, Appellant had decided
|
to take the deceased "to a place of solitude and loneliness
|
i
in a thick pine-forest where he could easily dispose of
|
the dead body"; and, relying upon the remarks of GREENBERG,

|
J.A. in R. v. Dube 1948(3) S.A. 360 at 362 (A) cited by

: !

SCHREINER, J.A. in R. v. Mlambo (supra) at 728, counsel
!
|
argued further that on the issue of intention the Trial,
|

Court had erred in drawing inferences unfavourable to the
|

Appellant from the latter's subsequent conduct: the evi&ence

- 50 the argument continued - is equally consistent with
|

|
the deceased having been killed by Appellant in circumsﬁan—
\

ces amounting to culpable homicide. |
|

' |
Now, as was pointed out by SCHREINER, J.A. in

|
R. ve. Mlambo supra at p. 729, the absence of any evidence

. |
establishing the cause of death is always a most importapt

feature in a murder case. That situation obtained in I
[

Mlambo's case. The position is however materially diffe#ent

|
in the present case; for, although the medical evidence |

|

failed to assist the Crown, the latter was able to adduc%,
withesy |
through .the medium of the Elias, the Appellant's own l
A |

statement ...../11 |



11. |

i
|
statement of how the deceased had met his death - a state-

ment in no way inconsistent with the medical evidence.i

what exactly wWan Said |
Elias! evidence in relation to these—sbetemende by thel

{

|
Appellant is open to the criticism that, as appears frqm

|
the summary of Elias' evidence glven earlier in this j%dg—

r
ment, he did not initially mention that Appellant had said

4
|
anything about having strangled the deceased, but only ?hat

he had killed him. This might conceivably be due to the
|

|

manner in which Elias' evidence was led; but, however that
!
may be, the Trial Court found Elias to be a truthful !

I

|
witness and specifically accepted his evidence that tiss He
|

statement concerning the strangling had in fact been maqe by

|
Appellant. This appeal accordingly falls to be decided |
|
|

upon the basis that, although at the trial falsely denying
|
all knowledge of the deceased's death, Appellant had in :
eod'{—\vl |
fact previously told Elias, in the terms set outhin thisi

|
Judgment, that he had strangled the deceased. :
|
This last mentioned feature, in my opinion, !

effectively distinguishes the present case from Mlambo's:

!
case (supra); there the accused, although also persistiné
: 1

|
at the trial in his, as the Court found, false denial of
|

having e..../12 |
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|

|
having killed the deceased, had made no previous statement

1
as to the cause of her death. Mlambo's case being thus,

|
|
distinguishable, I do not find it necessary for the decisiom

|
of the present appeal to express any opinion on the dif#er—

ing views ®Of#2@8® reflected in the judgments in that casée.

|
In the present case I am, for the reasons hereafter set out,
|
|
|
|

|
the Appellant was duly proved by the Crown.

of opinion that the requisite intention on the part of

The dangers inherent in the &PEROAEE® applica-~

I
|
tion of pressure to the throat & of another have not

infrequently been mentioned by this Court (see e.g.

R. v. Sikepe & Others 1946 A.D. 745 at 755/6, R. v. Lewis
I

1958(3) S.A. 107 (A)). ®# In Lewis' case at p.109 MALAN:J.A.

|
delivering the judgment of the Court,S8®® said: '

" The PAR@PGB® inherent danger of the |
application of pressure to the throat '
and neck for even a very brief period

must be present to the mind of even !

the most dull-witted individual and,

1
apart from explanation, in performing such

an act +...../13
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" an act the assailant either realises, or
recklessly disregards, its probable con?equ—
ences. The application of pressure manupally,
as in the case before us, is an aggravating
circumstance because the assailant is t?rough—
out not only fully alive to the degree of
force exerted by him but he is, by reason of
his manual contact with the throat, warﬁed
of the victim's reaction to the pressure
applied.” '

\

|
In the present case, amd as was rightly emphasised
’ |

absence of any exculpatory feature whatever in Appellant's
|

by Mr. Page for the Crown, there is a very significent

statement to Elias of how he killed the deceased. Indeed,
|

the statement is, om the face of it, a bald declaration  of
I
having deliberately strangled a victim coupled with whaﬂ

almost appears to be some slightiudguxmm\that the victim
|

““DWC . I
shouldAso resented the strangling that he kicked and thus

|
eccasioned a tear in the assailant's trousers. 1t may hpre

|
be mentioned that at the trial Appellant departed from his
g

|
earlier statements that his trousers were torn by the pedal

|
of his cycle, and deposed that the teax in question had |
|

v
eccuggd a long time before while he was wetking with som%
wood. I am not unmindful of Solomon's evidence that, '

shortly before reaching the body on 29th March 1958,

Appellant es.../14
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. [

Appellant said "Hier het ons baklei". DBut this statemént -

cwan assuming it to be admissible in Appellant's favou? -
|

was made only after his arrest: it was not expanded up?n

[
+he
by Appellant to Solomon and, onA}ecord, Appellant never

|
said anything at all about a fight to Elias. There is,

I
in my opinion, no warrant for assuming that, because Elias -

- |
as explained earlier - initially only testified to RPEORYRAP
|

Appellant's having said that he had killed the deceased,

it is reasonably possible that Elias may in his evidencé
|

have omitted to add that Appellant had also told him th?t

/

he had strangled the deceased in the course of a fight, lor

|
in any other situation which might perhaps be regarded ds

justifying a verdict of culpable homicide. Any such assump-

I
|
tion would, in my opinion, constitute mere speculation.

!
If the throttling of the deceased had in truth occurred ?n

circumstances which mitigated, even if they did not entirely

|
exculpate, Appellant's actions, the one person who was in
|

|
a position to relate those circumstances was the Appellant
: inatirod |
himself: and the normal presiesmal thing would have been for

him to have communicated those circumstances when advisiﬁg

Elias of the killing. Similarly if - as was suggested bf
l
Mr. Ackermann ..../15 |



15. |

Mr. Ackermann - the'throttling" was in fact no more th%n

|
a light pressure which fortuitously caused an occlusion
|

|
of the Carotid arteries (see Lewis' case supra at p.109),
. |

i
only the Appellant could have disclosed that fact. Even if
|

|
Appellant had refrained from telling Elias of @888 any such

|
mitigating features, it was of course open for him to have

|
related them to the Trial Court in the course of his evi-

|
dence: instead of which, he, as already stated, insisted
|

in his evidence at the trial that he had no knowledge

[

|
whatever of the deceased's death. Without here entering

|

upon the divergence of view which revealed itself in |

|
Mlambo's case (supra) concerning the correct inferences to

be drawn, in relation to the issue of intention, from thb
I

pergistence by an accused person in such a false denial,i
the Appellant's failure to give in the witness box any

account of the throttling - which, on the Trial Court's '

finding, he had himself reported to Elias - is, at the vqry

lowest, a very materisl factor in the present enquiry. '

Having regard to all the circumstances I have L

|
mentioned, the proper inferenée to be drawn from all the '

l
I
evidence is, in my judgment, that the requisite intention|

‘yomisiisino £0 ve.../16 |



16. |

to kill was duly established by the Crown.

On the view that I take of the evidence, it is

unnecessary to examine in any detail Mr. Ackermann's |

eriticism of the Trial Court's view that Appellant design-

edly took the deceased to a lonely place, We are concérned,

not with premeditation, but with whether an intention qO

kill was duly proved. It may conceivably be that, notwﬁth—

gtanding the deceased's large-tyred wheels in the black#

cycle, Appellant initially hoped to put the deceased off

by teking him to Frank or Piet. On the other hand, it is

manifest that, as Appeliant had in fact stolen the deceased's

bicycle at the beer-party, some motive - however inadeqqate

by civilised standards — for Appellant's making away with

the deceased may be said to have been shown by the Crown.

Nor do I find it necessary to make any close examination:

of the inferences drawn by the Tr;il Court from the Appei—

lant's subsequent conduet in concealing the body and so :

forth. Even if the fullest weight be given td the view,

expressed by GREENBERG, J. in R. v. Dube supra, that such:

subsequent conduct may be explicable merely by consciousness

of ...../17 \l
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of having unlawfully killed (as distinct from an intentional

unlawful killing) there was, in the present case, adequate

proof of an intention to kill from the Appellant's own |
i

statements to Elias when read against the general backgﬁound

of the rest of the evidence. The adequacy of that proof

is not in any way impaired by Appellant's subseguent conduct

in concealing the body, in disposidng of the red cycle and

in persisting at the trial in his total denial; for that
conduct can, at lowest, hardly be said to be more consiséent

with culpable homicide than with murder.

In my judgment, the Crown proved beyond reasonable

doubt that the Appellant killed the deceased and, in law,:

intended to kill him. It follows that the appeal is

dismissed and the conviction and sentence are confirmed.

(Signed) N. 0&TLVIE.-THOMPSON.

/

SCHREINER, A.C.J.

MALAN, J.A. /gmw
VAN .BLERK’ JOA.
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UITSPRAAK

- e W gt e S A8 Mm e B ED W

STEYN Ra.h. 3= Volgens dle getuienls, wat in

sy wesenllke trekke in die meerderhelds~uitsprask ulteengesit
werd, ly dit geen twyfel nie dat dle appellant dis corledene
om die lawe gebring het. Die vraag is of die Staat moord of
slegs strafbare manslag hewys het.

Om 'n entwoord 8p genoemde vrasg
te vind, 1s dit belangrlk om in eerste instansie te bepaal of
dit bewys i1s dat die appellant, toe hy op die o-gend van dle
gebeure tesame met dle ocorledene van sy hut af vertrek het,
reods besluit het om die ocrledene te vermoor. Indlen dit nile
dle geval wes nle, den is daar sekere afleldings uit die bewese

feite waarna ek aanstons verwvs, wat nle oor dle hoof gesien

kan/e.ve s



kan word nle.

Volgens Iwen Choka het die appellant
en dis oorledene daardie oggend, toe lasasgenoemde sy flets by
dle eppellant kom soek het en hom van dlefstal beskuldig het,
'n struweling gehad. Dat dssr onder dle omspandighede 'n
struweling plaasgevind het, 1s seker nie onwiaarskynlik nie.
Dle oorledene wou die diefstal gesn aanmeld maar daar was
niemand in die nabyheid by wie hy dit kon doen nle. Ky en dle
appellsnt is saam dsar weg, elk op 'n flets. Dle verhoorhof
het aangencem dat dit nie dle appellant se tedosling waes om
die oorledene na Frank Ngwenya of Plet Mabusa te nesem nle,
by wle hy onderskeidelik 'n fletsraam en tweejfietswiele:sou
gokoop het, maer om die ocoorledene te gaan vermoor onder dle
voorwensel dat hy hom by dle verkopsrs of sen van hulle wou
bring. Nou ls dit wear det die twis waarskynlik gegean het,
In die eerste instansie gltsnsg, oor die twee wiele wat dile
oorledense as gy eiendom uitgeken het, en dat die appellant son
moes verwag het dat Piet, by wle hy twee aender wlele gekoop
het, die verkoop van die betroklke wiele sou ontken, maar dit

Gl
is ook waar dat hy die polisieﬁin verband met @ieselfda wlele
na Piet geneem hete Vermosdellk wou hy dle poiisie xux mlse~

16t deur Pilet tot leuenasr te maak en homself voor te doen -

89/ eseene
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@s 'n rersoon wat te zoeley trou gebandel het. Dit is ewsgoed
moontlik det hy dieselfde met dle oorledene wou doen. D1t blyk
nie uit dle getulenis dat dle rigting wat hulle gevelg het,hul
nie na Frank of Piet sou geneem het nie. Die enigste getuienls
betreifende die dcodsoorsaak is verder dat die aprellant dle
oorledene verwurg het. Daar 1s geen aanduliding hcegenaemd van
enige aender doodsoorsaak nle. As hy dle oggend by sy hut reeds
beslult het om hom ven kant te maak, 1ls dit meer waarskynlik

hovs
dat hykpie op sy blote hande sou wll verlaat nie. Dle ultkoms

daarvan sou meer3%Z£er wees as met 'n doeltreffende wapen;

Wear twee persone op fietse ls, sou dit cok minder meskllk vir
dle een wees om die ander onverhosds aan dle keel ts pak. Dle
gelecntheid daarvoor sou geskep moes word sonder om agterdog te
weke EX kan my, met hierdie oorweglngs in gedagte,nie met dle
slenswyse vereenselwig dst dit bewys is dat die appellant reeds
by vertrek ven dle hut af met d&km vocrbsdagte rade moord op

dle ocorledene wou gaen pleeg nie; en as dlt nié dle gevsl was
nie, soos ek by o@%tentenis van voldoende bewys moet veronders

stel, dan volg dlt &f dat hy moes afgeslen het van die voorge~

nomrs besoek san Frenk on Plet en beslult het om die onsekere
aen te durf In 'n sanslag op dle oocrledene sonder wapen, 6f -~
dat lets endors moes gebeur het,moontlik 'n hervattlng van dle
stryweling by die hut, as gevolg waarven hul handgemeen geraak
het met noodlottige verloop vir dle corledene. Dit is die voor-
dle~hand~liggende roontlikrecde en daar skyn geen derde moont-

1ikheid te wees nie. Dis vraasg 1s dan of dle getuilenls die
e0rste/.ceeess



serste gebeurlikheld meer wasarskynlik dan dle tweede mask.

Na my menlng gee die getulienis van Elliag geén uitsluitsél wat
hierdie agpek van die sask betref nle. Indisn dit duidllk wsas
dat dle appellant aan hom geen melding van 'n bakleiery'ge-
maak het nle, dan sou Adit 'n sterk asndulding ten gunste van
dle eerste gebsurllkheld gewees het, went dle aprellsnt smou

na alle waarskynlilkheld 'n verwysing daarns nle wou weggélaat
het nle, aangeslen dlt » u kon dien om sy han531Wyse enlgsins
te verskoon teenoor die persoon wat na gy wete daarvan béwus
was dat hy die ocorledene se fiets gesteel het en sy optrede
anders vir koelblosdige moord sou kon aansienf Maer hilerdie
duidelikheid kan ek nile in Ellass se getuienis vind nie. By
sy ondervragling deur dle vervolger het hy verklaar dat dle
appellant aasn hom sou gese het "ok moet nie Addarvan praat nie
"magr hy het dle oorledene doodgemaak." Daarop is hy gavra
of dle appellant onigliets gesé het van dls fletswieles Sy
antwoord was: "Nee, hy het net dsar gesd dat hy die man dopd-
"eemaak hete Daarna het hy nie lank vertoef nle en hy is weer
"wog." N6g deur dle 2dvokast vir dle ver§:2g§§ng, ndg
deur dle advokaat vir die verdediging, is hy gevra of die dp-
pellant lets omtrent 'n beklelery gess het. Dat hy mie met
die ultdrukking "hy het net daasr gesé&" kon bedcel het dat dle
appellant hom hoegenaamd nlks verder meegedeel 5et den sallesn .

dat/......



dat hy dle oorledene doodgemask het nie, blyk utt die volgende
vrae en antwoorde onder krulsverhoor sn by ondervraging deur
eeén van dis assesgsore ¢

"¥aarom dink jy scu die beskuldigde jou kom vertel het dat hy
die man doodgemsak het en Jou gevra het om stll te bHly Zessees
Ek het msar gereken hy speel, dst hy masr 'n grap maask, en toe
wys hy my die broek Wsar dle broesk geskeur gewses het. By het
verder gesé dat die broek ook bloed aangehad het maar hy het
dle broek gewss. 45?’Was dle broek nat ?.....;Die broek was
Arooge

Deur Assessoor Kult: Hot jy nie dle man gevra hoekom hy dle
man doodgemask het nie %...... Hy het my gess hy het hom san
die keel gsvat en hom verwurg. As pevolg vanldie verwurging
het die oorledens geskop en met Gle skop het dle broek geskeur.
Het hy geosd wat hy met die lyk gedoen het ?......Volgens wat
hy my gesd het, het hy gesé hy het die lyk naby die rivier

weggesteska "

Hierult i1s 4it duidlik, meen ek, det Ellas in die eérsts ge~
deelte van sy getulenis slegs 'n greep gedoen het ult wat dle
appellant hom vertel het. Verders besonderhede omtrent die
gesprek is dmn aan die 1llg gebring alleen as gevolg van dle
verders vraeJen omdat hy nie volledig ondervra }s nie, kan sk
sy getulenis nie as 'n volledlge weergewe van d}e gesprek pgh
skou nia. Dit kom my voor 'n ongeregverdigde veronderstel~
ling te wees dat hy,ipdlen hy gevra was of die appellant lets
van 'n bakleiery gess het, ontkennend sou moes geantwoord het.

-
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Dat daar geen vaste grond vir‘so'n veronderstelling 1s nie, 1is
geen blote besplegeling nle. Die aard ven Eklas se getulenis
en dle manier wasrop dit voorgels is, toon dit sane En &s
genoemde vercnderstelling eenmaal vaerval, dan verval ook die
sterkste eenwysing dat dle eerste moontlikheid wat sk hierbo
genoem het, dle regte is. Ten gunste van die twesede moontlik-~
heid bly daar nog dle getulenls van Solomon Maluke dat die op~
pellent, terwyl hul in dle bos na die lyk van dle oorledens ge=-
soek het; op 'n sekere plek asan hom gesé het : "Hier het ons
"haklels! Oor dle toelastbaarheld van hierdie getuienis 1s
bedenkings ultgespreek, maar na my mening ls dit wel tocelamt-~
bgar as 'n erkennling deur dle appellant wat dié strekking het
om hom met dle dood van dle oorledene te verbénd. Wat dle
bewyswaarde dasarvan met betrekking tot dle onderhawlge vrasg
ook 8l mag wees, dui dit desnletemin eerder op die tweede as
op die eerste moontlikheld. Dit is waar dat dié appellent
geen dergelike verklarling by dle verhoor gedoen het nle. Hy
het getulenis afgeld en eenvoudig alles ontken. Hy wou homgelf
klaarblyklik heeltemsl losliegz. Sy leuens kom.mét reg in ean-
merking as teken dat hy skuld het zan dle dood van die oor-
ledene, maar ek gou sarsel om hom die dwaasheid van sy ontken=

nings)wat xx verklaar sou word deur 'n verstsasnbare begeerte -

om/...}..



om alle straf vry te spring, meer bepaasld toe te reken as
aanwysing ven dle nodige opset om moord te pleeg. 3y leuen~
agtigheid is, in dle omstandighede van dle saak, nie beter
bestaenbaar met moord as met Btrafbare manslag nioe.

Ek kan niks enders in die getulenls
vind wat met voldoende aénduidigheid die deurslag ten gunste
van dle serste moontlikheld kan gee nile. Die getulenls
laat bygevolg ns my mening 'n redellke moontlikheid dat ﬁia
appellant dle oorledene in die loop ven 'n baklelery verwurg
het en bewys daarom nie met die vereliste sekerheid dat hy

inderdaad moord yepleeg het nles

[ c3b7-
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42. . JUDGMENT
(On resuming at 2.15 p.m.)
~  JUDGMENT -~

THERON, J.: The accused ig charged with the crime of
murder. It is alleged that on the 23rd March, 1958, at
Spitskop, in the district of Nelspruit, he wrongfully,
unlawfully and maliciously killed and murdere James
Mashigo.

We accept as a proved fact that on the 29th March
the body of the deceased James Mashigo was discovered in
a pine plantation where it was well concealed under pine
needles. The body was identified by the brother of the
deceased, who wes able to ldentify the body by'the fact
that certain front teeth were missing and, probably more

accurately, by the clothing which the deccased was wearing

¢lothing that he knew him to be wearing at the time he 1ast

gaw him during his lifetime. ©Not only is there that evi-
dence of identification of the deceased but there is other
gvidence testifying to the clothing worn by the deceased
on the last day he was seen alive and thereafter when it
was secen on the body of the deceased.

The Crown alleges that the accused is the person
who is responsible for the death of the deceased and for
the c¢oncealment of the body.

The Crown has called a witness by the name of Elias
who described how the dececased attended a beer drink at
Matebula's stat at Rooiuitsig sometime towards the middle
of March, 1958. The deceased arrived at the beer drink
on a bicycle, This bicycle he left in the enclosure
surrounding the stat. Elias testified to being present
when the accused, having arrived at the stat where the ]
beer drink was being held, did not enter the stat but
took the cycle left by the deceased and left. IElias left

the stat in the company of the accused. Elias also des-
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The accused, however, denied being anywhere near
the beer drink on the evening in question, and he also
denied being in any way associated with the bicyecle. He
claimed that he saw the Crown witness Elias taking the
bicycle to his, Elias's, hut, and he stated that Elias
dismantled the cycle and did the damage to which I have
referred.

We have no hesitation in rejecting the accused's
denlal as false and his evidence about Elias handling the
cycle. We accept as a proved fact that the accused was

the person who brought the cycle to his own hut, that he

dismentled the cycle and that that is how the handlebars
came to be concealed in his hut.

Furthermore there is the evidence of other wit-
nesses proving that the accused subsequently rode this
bicyele now before the Court to which are fitted the two
wheels which were clearly identified as wheels coming

from the dismantled cycle of the deceased. The accused

has denied that hé used the cycle at any time., We again
reject his evidence as false. This leads us, therefore,
t0 the irresistible conclusion that, on facts proved
beyond all reasonable doubt, the accused stole the cycle
of the deceased. He dismantled it, and used the wheels
in a frame which he probably purchased from Frank:; he
certainly did not fit the wheels that he purchased from
the Crown witness Piet Mabusa.

In the setting which we have accepted the accused
knew that the one witness who was aware of his having
stolen the cycle was Elias. 5o that, insofar as a
possible allegation of cycle theft was concerned, the

man who it was vital for the accused to guard against

was the Crown witness Elias. That the accused knew because
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of his knowledge that Elias was with him when he took
the bicycle.
We also accept as a fact that the deceased com~

menced searching for his lost cycle, and we accept the

evidence that the deceased borrowed from his brother a
red bicycle, now before the Court, in order to proceed
to Rooiuitsig t0 search for his missing bicycle. He
contacted Elias, and we accept Elias's evidence that
he, Elias, gave the deceased certain directions. Accord-

ing to the evidence of Elias, which we accept, the dec- 10

sased proceeded in the direction of the accused's hut
on the Saturday. Elias saw the deceased again on the
Sunday. They obviously had some discussion about the
cycle, and the deceased again proceeded to the house |
of the accused.

Now when analysing the evidence we find that there

is corroboration of the evidence of Elias in regard to

the visit on the Saturday, and the following facts are
the facts which afford the corroboration. The one is
that the deceased's brother apprcached the accused's 20
wife in search of the deceased. Not only did the deceased's
brother approach the accused's wife but also another

native by the name of Abdulla. The accused was not

present on the first occasion when the deceased's brother
vigited the accused's wife and made enquiries, but on a
subsequent occasion when the accused's wife was approached
she told the accused that a search was being made for

the deceased., We accept as a fact that the deceased
returned on the Sunday, because he was looking for the

accused, and on that Sunday there is the evidence of 30

one of the Crown witnesses who was present at the hut

of the accused that the sccused and the deceased guarrelled
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about the cycle. That was the witness Iwan Choka.
According to that witness the deceased claimed that the
accused had wrongfully taken his cycle. When accused of
the theft the accused remained silent. The witness had
occasion 10 ask the accused whether it was true that he
had taken the cycle, and again the accused remained silen
The accused, thereafter, is proved to have visited the

house of S8imon Mapanga. We accept the evidence of Simon

t.

that the accused approached him in order to borrow a
bicycle pump. The accused explained that he was needing
the pump t0 pump up his bicycle as he was taking a man
to point out to him where he, the accused, had purchased
this bicycle, as this man was claiming the bicycle as
his property. The accused had previously burchased a
bicycle frame ~ the frame into which the two wheels which
obviously belonged to the deceased's cycle were fitted -
and whether the accused intended taking the deceased to
Frank, from whom the frame was bought, is uncertain on
the evidence. But we have the evidence of Simon, who
could obviously not have fabricated this evidence because
it cannot be associated with his type of mentality that
he would be capable of fabricating evidence of so slender
a nature, but so well fitting into the picture.

We accept as a proved fact that the accused was
wearing black trousers and a grey sleeveless pullover
on the Sunday in question and, as I have elready said,
the deceased was visiting the accused's hut that day
riding this red cycle borrowed from his brother. We
accept it as proved that the accused and the deceased,
after the guarrel and probably after the accused had
t0ld him he was taking him t0 show him from whom he had

bought the bicycle, left the hut and proceeded in a
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certain direction. Thereafter the deceased wasgs not seen
alive again,

But where the Crown evidence takes the matter

further is that certain witnesses thereafter saw the |
accused wheeling both bicycles, Exhibits 4 and 7; and the
important fact is that he was wheeling the red cycle now
clearly identified as the property of the decéased's
brother, borrowed by the deceased on that particular
Sunday. The Crown has, therefore, produced this complete

link of events, that the deceased visited the accused's

house that morning with this bicycle, that the deceased
was with the accused when they left the house, and not
very far from this house; and in the same area, the
deceased was no longer seen but the accused was seen with

both bicycles, i.e. the black one and the red one. This

leads t0 the irresistible conclusion that the deceased

was disposed of in some way between the time the accused
left the hut and the time he was subsequently seen wheel-
ing the red cycle.

There is the evidence of the one Crown witness,
Timothy Mokwena, who testified to having left some

clothing with the accused previously in order to have it

repaired. It is by coincidence (a factor which we have

to assess in considering whether Timothy's evidence is
reliable or not) that on the particular Sunday the
accused met Timothy while the latter was returning home
on foot having left his punctured bicycle elsewhere.

A discussion took place between the accused and Timothy,
and according to Timothy the accused then handed him this
red bicycle with instructions that Tiﬁothy should sell 3

10

20

it for £10, that he should hand the £10 to the accused
and that he, the accused, would then pay Timothy for the
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loss of the clothing which the accused no longer had in
his possession. The accused was not prepared to hand
over the papers relating to the cycle - a request which

Timothy had made ~ because the accused told him that he

feared that i1f he armed him with the papers he would not
bring the money to the accused. We have no hesitation
in accepting Timothy's evidence, because it fits in once
again with other factors; his evidence is & link in the
chain of circumstantial evidence.

As I have said, it was proved that the accused
and deceased were together that morning, the deceased
was in possession of that red cycle, and, by independent
testimony, the accused is proved to have been in posses-
sion of a red cycle on that Sunday morning, and later
this very cycle proved to be the property of the deceased'
brother which had been borrowed by the deceased for the

purpose of searching for the cycle. This cycle was found

in the possession of Timothy. There is, therefore, no
reason at all for not accepting Timothy's evidence.

Then there is the evidence of Scotch Mnisi. He
saw the accused wheeling this black c¢ycle, which must
have been at a time subsequent to his having parted with
the red cycle. The accused was wearing black trousers
and these black trousers were torn in the way the black
trousers before the Court are torn. He says he saw the
accused busy repairing the trousers, using some white
cotton. An examination of the black trousers before the
Court indicetes that they have been sewn with white
cotton. That evidence is confirmed by the evidence of

Malivase Kambula, & very o0ld lady who created a very 3P

strong impression upon us in giving her evidence.
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The question is how did the accused's trousers comd
0 be torn in the manner in which it is ¢lear they have
been torn? The accused testified to having been employed
in some timberyard or timber plantation; +these clothes,
he says, were worn by him daily, and in the course of his
duties his trousers were torn by the timber. That state-
ment has to be tested in the light of other statements
the aocused made to the various witnesses.

We find that the evidence of the accused's wife is
the truth when she says that the accused explained to her
that the trousers were torn in the way they are now torn
by being caught in the pedal of a cycle. He gave the sam
explanation to Scotch Mnisi, and, I think, to some other
witness, but it is immaterial. The accused, when speak-
ing to his wife about the brother of the deceased coming
to enquire affter the deceased, did not believe her about
the engquiry. He then went to a headboy or induna to ask
him whether there was any truth in the statement, and to
the headboy or induna, Abdulla, the accused gave a cer-
tain explanation of how he wenit to a certain shop to
point out someone from whom he was alleged to have bought
a bicycle; +there the man with whom he went was joined by
another person, and they threatened to assault him. He
also told the induna that he then fled from there, pursue
by these two. Obviously Abdulla was not satisfied with
the explanation given by the accused and he stated asking
him gquestions which, in a sense, annoyed the accused. He
no doubt realised that he was suspected, and his first
remark was rather important, namely whether he was sus-
pected of having killed this person, and he was met with
the reply 'Yes'.

Then we have to consider whether we accept the very

gtrong evidence of Elias that after he saw the deceased
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on the Sunday morning the accused arrived at his hut. He
gerved him with some stamp mealies, whereafter the accused
invited him to accompany him to his, Elias's, room in
order that he could make some confidential disclosure to
him, According to the evidence of Elias the accused
took him into the room and there t0ld him that he had
killed this other person. His evidence is to the effect:
"Moenie daarvan praat nie - ek het daardie man doodge-
maak." He stated later "Ek het hom verwurg en hy het
toe geskop; hy het so geskop dat hy my broek geskeur 10
het." And if my memory serves me well on the facts testi-
fied to by the various witnesses I think it was Elias
who also mentioned that the accused told him that some
blood came upon his trousers and that he washed his
trousers thereafter. There is corroboration of this
statement, because the one witness who saw the accused
wheeling the two cycles (I think it was Amos Matebulal),
elthough he was unable to identify the person who was

wheeling the cycles because that person had his hat
pulled well down over his eyes, did say that he noticed | 20
that that person was wearing the clothing before the
Court, which has been identified as the accused's, and
that the black trousers were torn and, significantly,
he also noticed that the trousers were wet from below
the knees downwards; That evidence creates very strong
corroboration of the evidence of Elias that the accused
told him that he had washed his trousers. The only

circumstances under which he could have told Elias that,

was 1f he had made this disclosure to Zlias, which we

find the accused did make. There is a clear reason why {30
the accused should make this statement to Elias, namely E
|
because he knew that the one person who was aware of the

theft by him of the deceased's bicycle was Elias, and,
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the deceased now having been disposed of, to the knowledie

of the accused Elias wowld be the first man able to give|
the police information of the theft of the cycle and of
the search by the deceased for his cycle. But Elias's
evidence is further confirmed by the evidence of his
father, who testified to seeing the accused arriving

and taking Elias into the room. He was t0o0 far to hear
what was being discussed.

The accused emphatically denied being at Elias's
stat or ever disclosing anything of this kind to Elias.
That evidence is untrue, and that untruth is further
corroboration of the evidence of Elilas and brings us to
the irresistible conclusion that we accept Elias's
evidence that this statement was made.

The accused was taken subsequently on the 29th
March to search for what was then clearly suspected to
be the body of the deceased, and we accept unequivocally
the evidence of Solomon and Sergeant Erasmus that the
accused 1s the person who led Solomon to the place where
the deceased's body was concealed and there pointed it
out. We do ﬁot for one moment accept a single word of
the accused's evidence, and very much less his statement
that he was taken by a large number of policemen and
without further ado the police discovered the body.
Sergeant Erasmus gave his evidence in a very straight-
forward manner, and so0 did the witness Solomon.

The accused, therefore, pointed out the body of
the deceased. That body was subsequently examined by
the district surgeon, who was unable to certify the
cauée of death. That, of course, is a matter for wvery
serious consideration in determining whether the Crown

has succeeded in proving the case against the accused
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beyond all reasonable doubt. But, as I have said before,

on the evidence that we accept, we conclude that the
accused caused the death of the deceased that morning, l
that the accusced concealed the body in the manner that !
have described, that the accused thereafter told Elias
that he, the accused, had killed this person by strangling.
One would have expected, if there had been any resistance
by the deceased or any attack by the deceased upon the
accused, that the accused would have disclosed it to
Eliag, bhecause there was some evidence to bear out that 10
explanation by the fact that the clothing worn by the
accused was torn. But the explanation given by the
accused to Elias for the torn clothes was that while he
was strangling the deceased the latter struggled and
kicked and the clothes were torn in that way.

I should revert to one other factor which requires
consideration, namely the manner in which the accused
took the deceased away from his hut. The accused knew
that he had not bought any bicycle from Frank or anybody
else, and his statement that he did buy it from somebody 20
could not stand the test of being taken to a person who
would deny that statement; because the cycle in the posses-
sion of the accused had been built up from a frame pur-
chagsed from Frank and the wheels of the stolen cycle.
In our view the irresistible conclusion is that the
accused was not going to take the deceased to any place
where he was going to point out any person, but he was
going to take him to a place of solitude and loneliness,
in a thick pine forest, where he could easily dispose

of +the dead body, and there the dead body was disposed of. 30

The difficulty in finding the body is clearly proved byl
the long search that was carried out before it was evenT

tually pointed out by the accused.
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All these facts lead t0 one irresistible conclusion,
namely that the accused wrongfully, unlawfully and mali-
ciously killed the deceased, and we have no hesitation| on
all the evidence in coming %0 the conclusion that the
Crown has proved beyond all reasonable doubt that the

accused is guilty of murder.

VERDICT: GUILTY OF MURDER.

(Mr. Ackerman requests that the Court take a shorg
adjournment 0 enable him to consult the accused).
(Court adjourns for five minutes). 10

(On resuming)

Mr., Ackerman: I regret that the accused has not&ing
further whatsoever to add to the evidence he has given
under ocath today. In those circumstances there is very
little I can say on the question »f extenuating circum-
stances; 1 can merely point to the single fact that tLe
accuged gave evidence to the effect that he had had some-
thing to drink that morning. I can take the matter no
further.

THERON, J.: We have considered all the evidence 20
and we are unanimous in our view that there are no

extenuating circumstances in this case.

(On being asked if he had anything 0 say why

sentence of death should not be passed upon him, the

accuged replies: "As Jy my tot die dood veroordeel dan
word ek verniet tot die dood veroordeel. Niemand het my
gesien m hand op die persoon sit nie en ek het nie my band
op die persoon gesit nie. Dit verbaas my. Die mense
druk die saak op my. Nie een van hulle het die ding

gesien nie. Hulle s8& ek het gesteel, maar die persoon
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wat gesteel het het hulle gelos. Aangesien ek niks

gedoen het 88 hulle nog dit is ek. Ek kan nou nie tot
die dood veroordeel word nie aangesien ek niks van die
ding af weet nie. Ek vra dat Jy namens my moet praat,

want ek weet niks daarvan nie."
(Silence is called for)

- SENTENCE -

THERON, J.: Samson Mbethe, the sentence of the Court
is that you be returned to prison where you will be

hanged by your neck until you are dead.

- CERTIFICATE -

I certify the foregoing to be a true transcript
of my shorthand notes,as correctly recorded, of the

broceedings in the case of Regina v. S
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