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IN THE SUPREME COURT OF SOUTH APRICA

(Appellate Divisicn)

In the matter hetwean -

|
ERIC MSIET Arpellant |
[
!
and |
|

REG INE Respondent

Coram:Schreiner £.C.J.,Steyn,de Beer,Reyers et Ogllvie
Thowpafn JJ.t.

| -
Heard: 1l0th Yoverber, 1858. Dealiverecs Lk — 11 ~ ‘ﬁr‘ﬁ

JUDGNENT |

|

1

BEYERS Jaeia 2= The eppellant appeared before !
1

|

STEYN #.A.1.ané assessors in the Vereeniging Circuit Locali
!
|

Division on a charge of robbery. He was found gullty and;

aggravating clrcumstances having been found to be present#

|
was sentenced to 15 vears lnprisonment and a whinpirg of '

5 strokes. The appeal comes before this Court upon lsavg |

I
granted by the trial judge. ]

|
The asseult upon the complaibant;

! |
Jack Mohapl, by two persons, and the theft of his goods, al

I
travelling rug end a pelr of trousers, i1s not disputed. The
|
: i
only question in lssue 13 the 1centity of his assailants. The

hy

complainant says the appellant was one ofdtwo. The appellqnt -

i
denles/c.ease :
|



|
f
: i
denies this. The only witness called for the Crown was Fhe

complainent, and the only witness for the defence was theé

!
appellant hiriself. It 1s therefore the word of the one *gainst

i

|

!

that of the other..

Tsck lfohepi, a man of 63 yeard,
|

1ived glonse in & house of three rooms 1n Evatqn Location.lﬁe

{
deseribes how he wes attacked by two men at about 8 p.m. pn the

|
1st March 1958, FHe had besn outslde to attend to bis horée
|
i
end hed just entered his kitchen when two men came up to bim

from behind snd grebbed hold of him. There was a parcffin
I

lsmp burning on the table In the kltchen. It was a lamp %hich

|
he hiuself had made from a jem tine 4 similer home-made Yamp
|
was burning in the dining room, He identifled’ the appelldnt
|

i
28 one of his assallants. He says he knew the appellent wpll,

and 8 greéfdeal turns upon the truth or otherwise of this |
|

statement. i

|
His asselilants seizec hold of him

and threw him to the ground, after which the one whom he iden-
l

tified as the a~pellant stabbed him on the side of the hea%-
| !
The other one then slso statbed him in the buttock. Finally

the one whom I shell cegll the appellant struck him across the
!

shoulder with a piece of iron, thereby smashlng his collar~#oné;

He/otoooo |



- 3 - ' |
He continued to hit the compleinent with this weapon scrbss
|

|
his ribs and beck as be lay on the ground. When he eventually

|

desisted he remarked to his compsnion "He's dead. Leave Yim
\

"alone.™ The corplainsent bled¢ profusely from the woun% in

his head, but never completely lost consclousness throughout
|

l
|

|
Although the light in the kitchen

!
wes not of the best, the complalfnsnt haed emple opportuniﬁy
: f

this ordeal.

|
for observing his essallants: he wes eble to observe them at

close range throvghout what appeaers to have heen guite = ﬁro—
|

l
lcnged ettack upon himself. He seys "I wes actually face jto

"fgace with the accused. I saw him very clearly." In these
|

|
circumstances, 1f the sppellant was well known to him, ss ?omn

plainant maintalns he was, There would be little difficulty
!
In his recognising him. {

!
The appellant admits that he mgt

the complainant on & previous occasion. The cross-exemination
|

|
of the complainant regarding thelr previous acquaintance rejads

ag foilows ¢ ]
i
i
|

\
that can be so. | |

"pccused will say he met you for the {irst time in sbout

January, sbout two months before the asssult ?......Yesq,

This was at the house of Massbuku %ae....¥Yes, I met him the#e.

He/loitll !
|

-



He says he has not seen you since %s....sNo, that 1is not}so-
He came to ny place to look st the housse.

How msny times dld you say you had seen the accused Teseven
Bsfore thils incident, sfter I had seen him at Masebuku'si he
ceme to my plsce. He was nice to me sbout my hoUse.

What d1d he want from you or your house?......He came there
to see whether hef could get o plsce to build. |
Did you tell him he could bulld on your place ?......Nb,lI
refused., He came there five times snd I refused =ll flve
times that he came there.

You remermber he cam to you exsctly five timesZesecssl ami
positive. He came there to see who was 1living with me.

Did you telld the police it was the saccused, Eric Msibi? who
had robbed you Ze.cs..l dide |
Did you glve informatlen about him or did you actuslly gilve
his name %e...se«1 gave his name, I even showed them where:he
steys. There wes no looking for the accused. I pointed éut
his house. '
How did yvou know where he lived %«.....He rimsslf polnted ,cut
his house to me. ' :
Ythen d:éd he do that %T......,When I met him at Masebuku's, i
asked him name, he sald his name was Erlc Msibi; I ssid ‘
'Where do you stay ?' and he pointed out his house and said

'T stay there.!

The arpellant denies that hef
visited the complelinsnt at his house on five occaglons. Eé
avers thst he does not know where the complslnant lives. The
only time they met was at the house of llasebuku. He says
the complsinant appesred to resent hls presence at Masebuku's

house, and there was a quarrel. He wes slitting with hils arm

around/......
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|
apound Masebuku, whom he cleims is his concubine, when the

complainant arrived. The complalnant remarked that he héd no

right to have sn understanding with & woman like that, hd being

so young end the woman so old. He alleges that the compﬁainant

bears him malice because of this. He gathered from the cpm~

‘plainant's behaviour towards this woman on that day that khere

was an understending between them, snd it is because of this

womaen that complsinant wes now fslsely accusing himof roﬁbery.

|
Although the complainant was submitted to a lengthy cross=

exemination, this part of the eppellant's story was not pqt

i

to hime I
. |

|

Complainant seys that that night,

|
when he turned round and sesw the sppellant, he spoke to hiﬁ,
|
eddressing him by his neme. "I sald 'Msibi* what!'s wrong %v..

"I said'lsibl¥, where are you going to thils time of the niéht?

"T am poing to bed.' M He adds "I was not frightensed ver‘
golng g ¥

"much. I thought this men was only playing. I know the mgn

"and he knows me and I thought he was playing tﬁe fool when

"he grsbbed me." When the appellsnt struck him dowh

he asked him "Eric, why do you kill me ? " | 1

According to the complainant the

appellent spoke on st least three separsts occosionse. He .

-

uttered/...... I



uttered the following words, in this order :
"§here 1s the monay ? I want money "
"Let's go to the box."

"oty dead. Leave rim alones "

: |
The complainant was thus afforded an opportunity of recogni~

sing the appellant by hls volce elso.
\
There c¢sn, I think, be no dou#t
|
that the complsinent was honestly convinced in hls own m%nd

that 1t was the appellant who attacked him. The manner in

which he addressed hls assallant 1s also of some slgniflcance.
|

He sddressed him as he would a friend, end not as somebody

|
whom he had cnce casually met and quaerrelled with.

The appellent admits that he Wwas
having difficulty in finding s house to live in. He had

ettempted, unsuccessfully, to obtain a house st Vanderbyl

: |
Park. At the time when he met the complalnant he was 11ving
|

1
with & person callsed Nkosl. Soon after meeting the complai~
!

: |
nant he moved from Nkosi's place,owing to a shortage of weater,
|

: |
to a room at tre place of one Makula, ln the Evaton Locat;on.
|
In view of this it is not improbsble that he may have app#oach

|
~ed the complainant for permission to build on' his stand, 'as

o~

the complalinant says he did. He denies that he told the |

|
complainent/.....e.
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|
i

|
complainent of his rovements and of hls Iintention to mo%e
|
from one place to snother. The learned judge deals Wiﬁh

this aspect of the case In the following words @ [
|

L]

"In this case Mr. Christodolides, who appears for the acLugéd,
dild everything possible for the accused, but conceded, abd in
my opinlon, very properly sand corrsctly, that the compla?nant's
evidence regarding the history of their relationshlp shoPld

probsbly be accepted. We are satisfled that the coincldknce
1

would be far too high to reject the complainant's versioh of
that history. We know thet the accused was 1n difficultb in
regard to housing end it would be difficult, on the accuged's
version, having met the complalnant once only, without a#y-
thing in thls regmrd being dlscussed, to ascertaln In wh#t

manner the compleinant became aware of the fact that the:

accused was interested in s houses "
I

|
I should, I think, In falrness
|

!
to the appellant, point out thet when asked to explsaln how
|

5t was thst the compleinant knew that he wanted to move,:the

|

appellant offered the explanatlon that Masebuku knew of lhis
|

movements and must have told the apge}%&ﬁt of his intentlons.
' |
Mr. Visser, who gppeared oﬁ
|

behalf of the appellsnt, referred to what 1s possibly s

|
contradietion in the complalnant's evidence. The complainant
I

|
says that he 1it the two lemps, which were in. dufferent |
|
l

rooms, whan he ceme back frcm ettending to his horse. At the
]

ssme tlme he says that es he entered hls room and before -

closing/eeeens



- 8 - ‘: |
closing the dcor he heard = sound behind him and‘on 1ookipg
round he saw the appellsnt. The suggestlon is that eithei he

|
| 11t the lamps before going to the horses, or that the lamps
were not 1it et all, becsuse with the appellant so close ;n
his heels as he entered hls room, there was né time for Jim
to have cdone s0. The complalnant, however, was not askqd to
explsin thils in cross-examlnetion. It is possible that Qe aid
have time to light the lamps after he had entered the houyss

and befdre being sttacked. It is alsSe possible that he 11t

them before going cut and 18 making a mistake‘when he seys
that he did so after his return. The polnt does not seeﬂ to
me to be Importent. l
A further criticlsm of the cqm-
plainant's evidence ls that he was unable to say whether|the
person whom he ldentified as the appellant was we@ring a beard
1
or & moustache. ©is Impression wag thet he was clean shéven.
|
In court the appellant was seen to have both a beard snd a
moustaches He says that when he ®met the compleinant at ﬁase~
buku's house he was wearlng his beasrd and mousbtache, andihad
in fact worn them for sbout five yesrs. His beard, howeTer,

3

was very short end thin. The growth could not nave been.of @

vigour which readily attracts attentlon. The complainant

-

!
coulé not recall having seen it when he met the appellant at

lasebuku's/......
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!
fasebuku's house durlng the deytime and is supposed to hgve
\

raferred to hils youth. And in court, whend asked to facé
|
away from the appellant and to describe him, he was unablle

|
to say whether he then had a mousteche. Whlle there is dn—

doubtedly this criticlsm of the complalnant's evidence, we

only have the word of the sppellant for it thet on the night
I

i1n question he had this beard and mcustsche, and, at best)
i

they do not seem to bo of a consplcuous quality.

' |
Yr, Visser also submitted that iF is

|
improbable that the appellant would huve chosen to rob some~
|

body who would be likely to recognise him end that, having

been recognised before any blows were struck, he would pro=-
|
ceed with the robtery. As to the first of these submisslions

1t wzx not infrequently happens thst robbers pick on som?one
with whom they are acqualnted and who, 1f given the opportuni~-
|

ty, would recognise them. There is in this connection e |
I

feature wbout the present robbery which I mey mention herg.
I

The complainant says thet after he had besn struck to thei

ground by the blow which broke his collar-tone, the sppellant
|

saild to his compenion "Let's go to the box." The box rd-
ferred to ds that in which the complalnant kept hils pépera ang

his clothing, and was in another rcom of the housee. qu .

robbers/c.eees



- 16 - : |
robbers went and gpot thls box, and took it outside with
them, If the complainant is telling the truth - and I'cen
see no reason for rejecting thls part of hls evidence ~! the
person whom he identifies as the appellsant would avpeer %o
have been particularly well-informed regarding the internal
arrsngements of the complelnent's house. 1In my épinlon *his
feature is not without its signlficence. The appellant ﬁo

doubt hoped that, with the assistange of his companicn, He

would be able to ~verwhelm thre conplainant without affording

him an opportunity of seeing end recognising him.

prs to the second gutmission, the ap=-
I

pellant, heving been recognised, could yet hope tc escspe

prosecution for his crime by airfectlively silencing the com-

plainant, thet is to say, by killing him. The assault which

followed upon thke complainant's recognitlon of the appellint

was certeinly brutzl enouch to have caused his death. The

degree of violence was fer in excess of that which would

normelly be requirsd to svbdue & comparatlvely olac man,unéble
to offer much resistance, whilst he was belng ?obbed. Thq
cormplainant bled profusely from the wound In h;s head. Thq
appellant's remark tc tis compenlon "He's dead, leave him :
"alone " suggests that the appellant wss satlsfied that thé

compleinant/......
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Complalinant was in fact dead, and that 1t was, in the ci#cum-
i
I

1
The trial court accepted the complaln-

stanxes, safe to proceed wlth the robbery.

. |
ant's evidonce without sny reservatlon, and rejectsd the jappel~

'five
lant!s denlals as false, It sccepted the evidence of the/pre=-

|
[

% .
vlous vi%Ps and was satisfied that the complalnant was in a
|

position to recognise, and did recognise, beyond zany quesktion

of gmwkx genulne mistake, the appellant as one of his assaﬁl-
|

ants. With regard to the appsllant the learned judge say% :

|
Meooessthie asccused was a comletely unsatisfactory witnes%
and on ris ovidence of melice on the port of the complainant,
we cannot belleve him, nor do we believe him when he give$ a8
a regson Sor that malice, his relationship with s concubl$e.
We also do not believe him in resard to hds allegatlon that
complainant only saw hlm once. Whille Mr. Ghrisﬁodolides i%
correct when he says that s man may be & liar té colour his
defenca, in this case we find that the fact that he is a liar

|
affords ample and sufficient corrovoration of the evidencq of

the complainant in so far as such corroberation 1s necessary.”
|

It is gbundantly clesr from the

record that the trial court wgs fully alive to the necessiity
' I

for ceutlon in a csse such 88 this where "the Crown sosks &8
: I

"conviction on the evidence of o single witness......and the
A !

"issue relates to ldentity, a fisld whereln the possibi]it? of

"grror looms large - ¢f« Reglna v. T (1958(2)S.A.676(§) %
: | -

The/ov‘.‘.
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The trlal court wss meticulously careful in kkaxk 1ts inves-
tigation of the facts, and it 1s implicit In its judgment

that it found the evidence of ths complainant "clear and:

"satisfectory in every material respect" = cf. Rex V4

viokoena (1932 0. P, D. 79).
In wy opinlon the trial couﬁt

srrived at a correct conclusion, snd the appeal sccordingly

fallsa -
Scoiruinsr e,
s 11 S m——
de Beer, J.A. ( .
(M\Q.w .

Ogillvlie Thompson,J.{;&

My, S8.A.Visser, pro dec for the appellant.

Mr.X. L. Slyons,Attorney General's Office,Pretoris,for the
respondent. .



IN TEE SUPRELE COURT OF SOUTH /AFRI@A
[

(Rrpellste Division) |

|

In the matter between :- [

ERIC MSIRI Appellant

and

|
|
|
|
|
_ l
REGIUA Respondent |
|

Trompson JJ.A.

Coram: Schreiner, 4.C.J.,Steyn, de Peer, Beyers et Ogilviq
|

|
Heard: 10th November, 1958. Delivered: A~ H — Il — ‘1*3‘9
|

e

|
JYUDGUENT '
_______________ |

!

SCHREJWVER !
Sehreiﬁer 2Cade 8= The facta in this appeal appesar

l
from the judgment of BEYERS J.A. For the reesons that ﬁol—

low I have resched a different conclusion. [
|

: |

It was of course very lmportent

| i

to know how well the complsinent end the appellant were 801

quainted. According to the appellsnt they had met once tefpre,

some two rmenths prevéously, whlle the complsinent salad that%the

[
appellant had been to his house five times after thelr flrst
. . |

|
|
|
nouse, though possibly, tre compleinent suspected, in order'to

[

meeting, ostensibly In order to obtgin a place to build =a

|
verify that he lived alone and unprotected. In deallng with

this question the triel judge says $=-

"If/oaoo.o [



"If we accept that the accused did see him" (the complaingnt)
"five times efter having met him at Masebuku's, we have té ask
ourselves why the sccuvsed denled the fact, and‘the reasoniwhich
suggested 1tself is that the complaihant is right when he 'sald
that the accused dld come flve times to see If he, the coﬁ-
plainent, wes living alone, somethling which compelled the:ac-
cused to deny that he did go there Rmxm five times, because he
knows, having gone there five times to prepare for a2 crim&, it
would be better for hlm to deny that he had done so. If t@is
was an lnnocent caose of wanting some information with regard

to s plece to build, we cannot understand why the accused %houlé
not have sdmitted that fact. It seems to me more reasonab@e

to sccept that he did not admit that because he was afrald of
the okranmmskxrgs incriminating nature of such an admission;

- which could be incriminating only if he went there with!
: |

a gullty purpose. "

I have set thls pert of the juwdg-
|
ment out in full because it seems to me that the reasoning,

ts open to criticlism and becsuse the trial court attsched don=
I

|
stderable importance to the fact thet the complainant knew the

|
appellant "falrly well". It was of course much less likdly
. |

that he would meke & mistake if he had seen and talked to ﬁhe
\
appellant sgaln and egalin durlng the previous couple of months

’ i
than 1f this had only heppened cnce. The dlifficulty I have
|

with the reasoning is that no pood ground 1s glven for acceptini

|
the complsinant's verslon of the visits to his house in pre%
ference to the appellant’s denlsl of them. In fact the coukt
seems to have concluded that the complslnant wes right in
|

SBying/ono-..


ieywcr.it

saying that the appellant d1d visit him because if he did
vlslt him the eppellant would have a good resson for faléely
denyling the fact. It might as well be ressoned that if ﬁbe
complainant had falsely stated that the appellant visited:him
five times his reason for doing so might well bs that he felt
that hls evidence of ldentificstlion required bolstering up.

That evidence 1s subject to the
critlclsm, which seems to me to be lmportant, that the co%-
plainant seild (a) that the sppellant apprceched him firsti
aftef he, the complalnant, hed come back from leaving his;
horse and 39 he entered the door of his room, before he hgd
closed 1£, and (b) that he 1it the two lamps, Bne in esch’
room, when he came back from "the horses". It seems that
there was here a conflict which would perhaps heve proved ﬁy
itself decisive had 1t been followed ups But even withoutiany
proper cross-examination on the point 1t remains a difficu&ty
which must be taken into account.

Then there was the small marki
on the appellant's face which the complulnent mentioned xi#nx
at the preparatory exeminstion es & ground for identifyingl

U, o s vrannd
the arpellant, alth@ugtha imnodlately admitted thet he on%y
agw 1t afterwards at court. This wes not a serious ground

for criticising the complalnant's evidence but it suggests -

that/......
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thet he might not be sbove trylng to support hls evidence dls~-
honestlys

Trie learned judge wss 1mpressadlby
the complainant's certainty that the appellant was one oflhis
assallents. Naturally 1f an indentlfylne witness i1s confldent

that he 1s making no mistake, hls evidence will seom more ‘trust-
worthy than that of & witness who is hesitent. And vup té &
point 1t may actually be more trustworthy. But one has tolbe
fo the wilness deculing whpm tha comeatming of;
careful not to paas“the responsibility fo€\identificatlon ®
the wibpess. Soms witnesses, though mistsken, are confideﬂt,
others sre naturally cautlouse. It Is the triallcourt’s funption
to decide on the objectlive correctness of the identificetion,
not indeed disregarding the facter of appsrent confiderice of
uncertainty, but not simply accepting a wiltnesst!'s Lidentlfica-
tlon tecause he claims to be positive that he is right.
Another factor which sesms to md to
he of slight importance but which must nevertheless be borné
i1n mind is the complainant!s uncertalinty as to whether the aﬁ-
sallant whom he identified es the appellant had g beard or a
moustache.
Of more importance is the state=

rment by the complainant "They did not went to look &t me, tha -

"one/eeease



rd

"one especially.” He geve thls ss s reason for not seeling

the small scar on the appellant's face, but it would serve also

as & reason for his not beling in a position to identify by

other features or by the expression. 1 cannot agres with:tha

trial judge that the complsinant "hed ample opportunity of

‘ oo Domilect
"observation. " He had some opportunity but it zmamx s3ight

rather than zmple. !

The trilal court fourd that the

appellant had glven false avidence when he suggested that ﬁhe

compleinant might have borne him mallce becahse of his agsbcie-

. |
tion with tre woman at Mesebuku's whom he referred to as hls
|

concubins. The court found that "the fact that he is s liar,

"affords smple and sufficient corroborztion of the evidence

"of the complainant in so fer ag such corroboratlion is nec@s—

"sary. " There is no creat plausibility sbout the appellant's
E

story of hils mild quarrel with the corplalnant over the woman,

but if enything at all like that happensd it would not be a,

good reason for branding him 23 e liar that he, wrongly one{

essumes, ettributed the complainant!s identification of him’
|

to melice so occasionede. If he was In fact innocent and weme

gsearching for a reason for the complainant!s wrongly identify-

ing him he might well, in addi tion to relying on the p0381bQI1§§

Of/ao-cca !
|



of mlstake, honestly think thet the complalnent's evidsnce wes
|
!
coloured by what had prevlously passed between them.

Some srgument was addressed to:us
on tre question whether the zppellant would have taken th
risk of robbing a person who knew hlm and who.:lived in thb
neighbourhoods. No doubt such things may happén, though 1f was
clesrly an addltionel risk factor that could %asily have ?een

countered by the wearing of a mesk. The trisl court found 8

sufficisnt answer %o the point in the evidence that at sote

stage when the complalnant was being ssseulted one of the rob-

bers sald to the other, "He's dead, leave him slone." The

that '
court consldered/this removed the element of risk that the com~

plainsnt would identify the appellant. But the answer is hot

. |
wholly satisfactory. If the intention wes to kill the comr

plalnantho that he could tell no talethhat wquld have be?n
done at once in a manner that would leasve no possibility of kis
survival, Althoush the complalnant wes grisvously hurt th$
injuries were not like thosd that would be 1nf1ﬁcted with the

express purvose of killing him.

An important plece of evidencie

given by the complainant 1s that he used the aﬁpellant's hahe.

His first mentlion of it,m= in chief , was in the form "Eric

—-—

".ﬂhy/‘ o o % b &



"why do you kill me ? " -~ after he had been savagely as$ault—

ed, 1In cross-exsmonation he said that &t the very beginning
when he was seized he sald "Msibi, whet's wrong 2" At that
stage he thought that the men, whom he ldentified as the gppel-

lant, was playing the fool, and he asked "Msibi, where are you

"going to this time of night ?' It 1ls possible that the rom=

plsinant meant that he used the aprellant's first name once

and his second name twicaes Eut the questions he put are not

readlly reconcilsble. The third one apparently corresponds to
|

what he ssld in chief when he wes ak=d asked whether he seld

anything when the msn spproached him. His answer was, "I 3eld

"where sre you going to ? What is the trouble 2 " He did not

at that stage say thst he mentioned the appellant's name.

It was argued for the arpellant, and

there ls force In the argument, thet if it wesg the appellanﬁ

and he knew he was identified when his nsme was used he wouhd

have deslsted or else made sure thet the complainent wes killed,

while 1f 1t was someone mXxm cther than the zppellant he woﬁld

feel the safer In goling oh with the robbery snd .in leaving the

complalinant alive becsuse the latter had obviou51y mixed hlm

|
up with someone else. '

The final point In the sppellanti's.
i
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fevour 1s the fact thet 10 days elepsed between thes robtery
and his arrest. The compluinant said that he told the po?ice

who hls assallant was ard where he llved. Mo police evidence

was called, but after the Crown evidence there is a note in the

record which reads = ™At the cormencement of the trial the

I
"Proggcutor seeks the court'!'s permission to read the evidence

"of Native Detective Constsble Ambrose who made the arfest),
|

"because he is serlously 111 In bed and is not avallable, , It

13 just as regards the guestion that the arrest was made ¢n

"the 11lth March and nothing belonglng to the complainant was

"found. in his possession. That evidencs 1s zdmitted by the
|

"Dofenceas M

Now 1t seems to me that 1t was

very importsnt in this case to ascertain when the complalnant

first informed the police. He was In hospitel for a time b?t

it does not appear for how long. It appears frem ths recorﬁ

that the appellant has a very bad criminal record and there'ls
|

the dsnger that the complainant might have come to 1dentify him

as his assailant alter kesring of that record. The complainémt

sald in snswer to the trial judge thst he gave the nare of the

appellant to the police and polnted out his house. "There wap,"

he sald "no ldoking for the accused." In view of thot evie

dence 1t would epporently have been important to know when ths

neme was glven and the house polnted out =~ whether soon aftsr



the robbery or soms days later. Tfe interval of 10 deys’

1
1
I

requlred explanstion and there wasg none.

The caeo 1s a difficult one but in

my view the trial court should not heve held that the Croﬁn's

case was proved beyond reasonable doubt. T think that thé

!

appesl should be allowed and the convictlon and sentence et

agides
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