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IN THE SUPRENE COURT OF SOUTH AFRICA

(Appellate Ddvision)

In the matter tetwoen i~

SULIMAN 0SMAN LLTIB Appellant
and
R E g I § & Raspondent

Coram: Steyn, 2eyers, 'alan, Van Blerk et Czilvie Tionpsén JJ.f

Eesrd: 17th November, 1958, Delivereds L7 -— 1j ~— | 73‘9

UDGMENT

STEYN Jehe 3= In tre megistraste's court tha sppel-
jrn.nL L
lant, together wlith others, was tried upon 108 counts of the
~N

followinzg charge i=

WIN TIHAT upon or azbout the dates or durlng the periods set

out in column 2 of the attached schedule, end at Johannesburg
in the dlistrict of Johannesburg the sald accused did wrong-
fully, unlawfully, falsely and with intent to defraud glve out
and pretend, or cause to be glven out and pretended, *to the
persons or firms set out in column 4 of the attached schedule,
that the corporste bodies or concerns set out in column 6 of
the saild schedule were able snd willing to pay for goods

which the gald accused there gnd then purported to order on
behalf of the sald corporate bodles or concerns from the sald
peraons or firms,s;ss,v8nd dld by means of the sald false pre-
tences induce the said perscens or firms, to thelr loss and  __
prejudice, to supply té6 the sald corporate bocdles or concerns

goods/......



goods to the valus of the emounts set out in column 5§ of the
sgld schedule, whereas In truth and in fect, the sald ac~-

cused, when they so geve out and pretended, or csused to be

glven out and pretended, well knew that the seid corpdrate

bodles or concerns were not able and willlng so to pay. "

The eppellant was convicted on 75 of
these counts, the other accused belng =cqulitted, and was sen-
tenced to thres wesks imprisonment with compulcory labour
on each count. His appesl to the Transvgel Provincial Divi-
slon sagainst the convictlons and sentenceg was unsuccessful,
but he obtained leave from that Division to preseswts=g—simiy

% .
I3 appesl MWEResEe Thls Court.

The meglstrete dealt fully and ebly
with the evidence cnd lir. Dison, for the appellant, does not
chgllenge the factual findings at which he arrived, bui con-
tends that the facts found do not esteblish the cese brought
agalnst the appellant in terms of the charge.

Before desling with the submlsslons
made in thls regard, it 1s necessary to refer very brlefly to
the factse The appellent 1s an unrehabiliteted Ilnsolvent
whose trustees refused him per-mission to trade. On 17th June
1652 he caused two companics to be registered, namely Ritsl
Foldings S. .(Pty) Ltd. snd Twentieth Century lMall Crder (Pty
Ltde He controlk d both the compsnles ard devlissd & scheme

Vl'heraby/c reos e



whereby goods purchased by the lstter company would on de=
livery ot its premises, be conveyed to the premises of the
first mentioned compeny, to be sold for the Leneflt of tha
company ané of the appellent himself, without accounting to
the purcheasing company. Tn November 1952, et about the time
when the operstlions cf thg Twentleth Centwry @911 Order Com-
pany had to be discontinued es & result of demands by creditoﬁ
and the severance by one of hls co-sccused of his assoclatlion
with the company, the sppellant ombarked upon enother business
under the name of A. e Vries (Pty) Ltd., which slmply took
the place of the Twentieth Century }all Order Company In the
freudulent scheme in wkich he was engageds There was gome de-
lay in the registration of the de Vries compeny and the rele-
vant transactions figuring In the schedule to tie charge were
concluded before reglstratlion had been effected. In the rTun:
ning of these two bogus undertalings the appgllant employed the
services of the persons who wers hls co—acdused at the trlsl,
and of Alice Gamist who gave evidence against him .

The charge 1s based on the implled
representation of good feith which was mede when goods were
ardered on behalf of the Twentieth Century Mail Order Company

end the de Vries concern.

The filrst submisszlon is thet the

charze/ ...
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cherge relateg to an jmplied representatlon mgde by the appsl-
lant himself, snd not to any such representatlon made by sany
other accused or by any other person as his agent, whereas
according to the Lascts found the represantatién was, with a
few exceptions only, not made by the sppellant personally.
Tn my view this subtmission cannot be sustained. It is correc’
that Iin regard to the Twentleth Century Mall Order Company
counts the magistrate ceme to the following finding:" The
"mgjority of the orders was given by the fourfh accused,
"either verbally or by letter. In only a few cases d1d the
"first accused sctually pface the order." But the magis~
trate also stated that M"the Court has no doubt whatever that
"the flrst accused dictated or geve full instructlons for the
placing of all the orders to the fourth accused.Fe therefore
"made the representations to thre various complelnants. Of
Mcourse, the fourth sccused also G¢id so. They acted jolintly."
In regard to thed de Vries counts, although Ghe written or-
ders had been slgned by Allce Gemlet, under her more correct
nsme of Alice de Vries, he msde a similer finding. "The
"Court's conclusion, on the whole, 1s that the orders were
"placed by the first accused in all cesess.....Hs gither
ndictated the orders, instructed cthers to telephone them -~

"or/'Oifl!



"or placed them personally over the telephones.....the first
"gccused, assisted in part by Gamlet and the second accused,
"end on one or twd counts by the fourth sccused, made the re-
"presentations to the various complaeinantse"” In substance,
thersfore, the maglstrete found that slthough in most ceses
the orders were placed or signed by & co~accused or an em-
ployee, tliey were placed and signed in every such case on ths
appe ar

Instructlions of the sppellants Such a finding does not ZXEmE
to me to be at varlance with the.oharge, which alleges that
€8 the accused did glve out and pretend "or cause to bte glven
"out end pretendsd" that the buyers were able and wllling to
pay for the goods ordered. The evidence shows and@ the magls=
trate found In effect that in those ca2ses in which the appel=-
lant personally had not placed or signed the order, he had
caused the order to be pleced or signed by the instructions
he gave to those in his empley, and had 1n thag way mede him~
self a party to the placing of the order.

The next submission with which T
propose to deal relates to the Inablllty of the appellant,
at the times when the orders were placed, to pay for the goods
ordered. At the trial neither the financlsl position of the

appellant and hls company Bitsel Holdings S.4.(Pty)Ltds, nor

tbose/......



gs to sbility %o pay ls a representstion by the purchaser of

a present bellef thet he wlll be able to pay when payment falls
due, rather than a representstlon as to what hls finsnclsal
condition will in fact be at a future date. If hils bellef

1s genuine, eveun though somewhat optimlistic, the representa-
tlon is not false, whatever hls flnancial poéition nay turn
out to be gt the due date. His ability to pay at the time

of purchese and his prospects in relstion to the date of pay-
ment, would, of course, be relevant to show whether or not he
did in fact entertain such 2 bellef, but wbaf 1s placed@ in

1ssue 1s & ststs of mind rether then g financlal condlition.

giny
The same applles Iin a cash transaction. X=r instant eblllty

to pay may there be of meen decisive lmportance, but :g:g in
such & transaction s buyer whose money has been stolen or

who has inadvertently overdrawn his acccunt at his bank, may
unexpec tedly find hluself quits unable to pay for a purchase
already concluded. That the representation here In questlon
is primarily a representation 28 to the state of mind of the

Cupproy
asccused, appesrs from Rex v. Persobem > e In

that cause 1t was contended, upen sn indictment in terms simi-

lar to this charge, lnter alia that it 4id not allege a

reproesantation of present intentlons In that councctlon



STRATFORD J.4. observed: "The representetion alleged is that
"the sccused was 'sble and willing t? pay' on the day and
"place stipulated. In my judgment s representation of this
"kind can only mesn 'I om bona fide in making this bargeln,I
"intend to implement it '. The ropresentstion is the exact
"antithesls of soying 'I am mals flde - I have mo Intentlion
"of paying you.' T agree with the learned judge, thersfore,
"when he says that the allegation In the indictment 'at
"least involves & representation thet ths purchaser intends
"to mest the draft on presentationfese...The truth 1s thst
fthere s always sn impllied representatlon of good falth by
"the purchaser of goods on credit.” Refeﬁring to Rex Ve
lavenga (1925 T.P.D. 349), the legrned judge pointed out that
there was & like iuplication in & cash sale. It would seem,
therefore, that in tho pbesent context ebility and willling-

ness bto pay must e taken to refer to & composite state of

mind which may properly be described as a bona fide intention

of paying for the goods ordered or purchased. Whawe it 1s

proved that the buyer In fact had no belief in his ability

to pay, 1t would be dlfficult indeed to avoid the conclusion

that he had no intention of paying. Where, on the other Hend,
) —"

it appears that he had such belief, that would tend to show

thet/eesses
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that he intended to psy, ktut the cpncluSioh tn fevour of such

an intention would by no meens sugiest itself with eausl

force. Togically sbility to pay s not s negation of unwil-

lingness to pays Both nmay well exlst st the same tima, snd

where they do, ths intentlon of paylng weculd none the less

be sbsents The falsity of a pretence comprising both ebility

and willingness, 1s not cured, therefors, by truvthfulness in

regard to ability only; and where thers ls no intentlon of

payling, the substance of the false pretencq,—would remain,

in spite of the ability toc paye. It must follow, I think,

that 4nsdequaste proof of inablility to pey, is not iIn liself

fatal to a cherge of this nsture. It is sufficient for e

conviction on such a charge if unwilllingness Js establlished.

In the present case, as elresdy indicated, howhermever incon-
/the evidence as to inability wey be/

clusive/ there cannot be any doubt as to the complete absence

et all relevant times of &nv intention to pey for xmm the

goods ordersd.

Some point was also made of the
omission frem the charge of any sveclific reference to the
time when payment was to be meds, but it is obvious,I think,
that in 1ts context the phrese "able and willing to pey" must
be read to refer tc the appropriste ﬁime for paymente. Thqre’_

can/vivess
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can hardly be any doubt thet it must have been understood DY
the accused in that sense.

)

M?. Dison made various other submissio!
with which I do not propose to deal. It 1ls sufficient to
sey that In my view there is no substance In them.

The appeal is slso ageinst the sen~
tencs. Feving rogard to the dellberate and elakorats menner
in which the frouds were planned, the appellant's persistencs
in his frasudulent scheme and the large amount of cver 26000
in the aggregate which 1s involved, I do ndt find 1t pos~

3lble to rsduce the sentence.

The sppeal is accordingly Glsmissed,

_,,/f””’/”‘

Beyers, J.f.

}.‘Ialan’ Ja.!‘a- LQ -
“ Lo X g

Van Blerk; Jn.'.'io

.

Ogllvie Thompson Jer.



