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voor dle elendom gewcordeer werd, vermeld vord en vencf Cle
datum van sodanige kenrisgeving, word dle eiencer of bewoner,
soos dle gevsl mag wees, aansrreeklik mehou vir betnlling Wwan
die belastings op sodanige eiendo.. ocoreenkonstl; die wasrlegr-
ing sldus gemeak; met dle verstende dot as dle Wevrderings»
hof, by sy esrsvolsende vergadering, op appél by hom sange-
tekeon, sodanije wasrdering verminder, cle elenaar of beworer
dan senspreekllk gshou word vlr betgling ven belestings el-
leen cp die verninderde wasarde en enlge belasting wat te vesl

betaal 1s, word ean hom deur dle Rasd terugbatéal. "

Die respondent se verset teen die vordering is gegrond op dle
bewerling dat geen kennisgewing ingevolse Cle sancei:-lde bie-
paling op hom gedlen ic nie. Dit blyk dat dite eppellent 'n
goewone brief nasn dle vrespondent goerig het en op 1 Desember,
1¢563, die eerste dzg reeds van Qle voorzeskrewe termyn ven’
veertlen da9, op dle pos gedoen hst, werarin die resvondent
van dle waardering verwittlg word. ©Dile respondent betwls
ontvengs van dle trief en beweer dat dit 1in slk gevel nle
vir 'n gedliende kemnlsgewing luldens artikel 93 kan deurgsen
nle. Pit blyk verder dat op 1 lcert 1952 die volgende
deblet-nocts deur die avpellent nan die respondent deur die
pos gestuur 1s :

"DEIT TC: THE TUVICIPLLITY CF ODENUDAALSLTS.
Farm Kalkluil,

Ratesble from 1/12/53

Retes for the year: 1953/1954ee.iceiecvenrsesss36 65 =
Ground £118000 @ 2d.

improvements: 2389770 % 1d. 400 9 -

£626 15 -~ "
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Die responient erken dat hy hierdie nota ontvang het. Die
appellant gee in bedenking dat, indien dit bevind word det
ontvangs van die brlef ven 1 Deserber 1953 nle tewys ls nge
en dat dit decarom nie ss gedien beskou kan vord nle, dle
deblet~-nota wel 'n voldoende kennisgewing ingevolze dle wets-
vecorskrlf sou uitmask. Die resprondent, dasrentesn, vosr %an
dat dle nots ndg asn die verelstss van 'n tehoorlike gediende
kennisgewing, ndg 2en die termyn-bepsling voldoen.

Viat dle appellant op stoun is dle
afsending cdeur dle pos van 'n gewone ongercglstreerde brief
zerlg aan dle recpondent en die ontvangs ven dle brief deﬁr
cie respondent. Dit 1s my geensins duidlik dast bodoelds
afsending en cntvamzs san die verelistas van dle ongewysligde
srtikel 93 voldoen nie, d.w.s. dat dit dieselfde betekenls
dra ss dle volgendefgevwysigde tepsling wat by artikel 21 van

Ord@%ansie 15 van 1954 !ingevoeg is ¢

"Binne veertien dae na sodanige weaardering ultgevoer ls, gee
die Rzad gan dle nlenaar of bewoner van die elendom skrifte-
11k kennls van die bedrag waarteen sodanlge olencom gewaardeer

ig."

Met die oog op die gevolgtrekking weartoe ek gerask het, ving
ek dit egter nie nodis om hierdie vrasg te beslls nle. Bk
sal veronderstel det afgending van 'n skriftelike kennlsgewlng

deur/o.....



deur dle pos gepsard met ontvengs daarvan deur die elensdr

of bewoner, vir die Goeleindes ook van dle ongewysigde art tkel
voldoende dlening op die elensger of tewoner uitmssk en dét
ook dis bepelings vean artliksel 8 van dle "Interpretatie Wht"
1910, nlks daesreesn verander nis. Met hierdis verondcrstel-

lings sou dle appellant, wat dle kennlsgewing van 1 Deserber

1953 betref, kon steun op dle vernoede ten gunste van aflewer-

Ing (Cape Coast Exploration Itd. v. Scltoltz & fnor,1¢33 £,D,
56 op bls,76), mear (Can sou ook Gle weerleggende rstulenis ven
die respondent, ten effelite det die kennisgewipg hom nis terelk
het nle, nle ocr die hoof gesien ksn word nie.‘ Die verhoor-
regter het dzardle getulenis nie verwerp nle en hom nle copr
dle geloofwoardigheld ven dle getules of die Indruk wat hujl
gemaak het, uitgespresk nie. EX kan nlks vind wat besllsgend
teen die zanneme ven hlerdle getulenis is nie, en indien dit

ssngenesm word sou dlt voldoends wees on dlo prims facle bawys

van aflewering te weerl8. tict Gis Heblst-nota ven 1 Urert
nog At Birecd waas vy

1954 hetref, sou ek, sfgeslen Ven dle termynbepallng, carssd
n A

om 81t volgens die hier veronderstelde betekenls van artikgl
93, g3 'n kennlsgewlnyg kragtens dasrdie srtikel te asnvasar,

Det dit die berras ven dle wsardesies noem en dat dserult of-
gelel kan word, soos Gle respondent ook inderdead gedoen het,

Aot/ eeenne
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dst die_perseel €7 Jskcue op een of ander stadium teen d;ardie
becrae gewsardeer ls, vel nle te betwls nle. Dit is egtef nie
ledere skriftellke verwysing na 'n waardasie wet kan geld vir
dle kennisgewlng wat veorgeskry{ word nls. ?ir sovar dié

nota dle becCrae ven die wasrdesies meld, geskied diﬁ heeol tor-
lecps, op dlesslfde wyse waarop dit ns élle waarskynlikhegld

in alle verdere reenings mxzxétnxﬁxﬁxxaxxamxﬂisxnaaxﬁaxfax
op dieselfde werardasle gegrond, sou gebeur. Dit sou moqilik
staande geliou kan word det elke opsenvoljende Geblet~nots watb
die bedrae van dls wecardasiss eéﬁée, vir 'n kénnisgewing krag-
tens genoemde artlkel asansssien et word. By Gle sfsendlng
ven hierdie nota was dit seker allermins die tedoeling om dle
voorge skrewe kennisgewing per pos te dien. Dig dearvoor ﬁe-
doelde kennisgewlng was drle maande tevore reefls zestuur en
l.idens dle nots self word dle verskuldlisde becrag venaf die
datum van daardie kerniszewing tersken. Indlien die nots dir
so'n kernisgewing moes dsurgasn, dan 1ls dle beweerde diening

Lragtens artikel 93 sonder twyfel heeltewel per ipcuriem be-

dle doelgcrigte wyse wet (le srtikel skyn te veronierstel nicd
werkstelllfg/  So'n rrosedure sou kwallk rs voldoening dan

die Fomseso verelstcs ven genoemGe artilkel sanvear ken vword,
sonder om ¢is ultvosring ven dle voorskrifte dsarvan or bedenk-

11k losse skroewe ted stel. Dit sou dezarop nosrkom dst °

,n/Q..I.t



'n kennisgewing krogtens ertilel 93 met die teoson’ertede L.V,
omtrent meerdere sebous wat, soos hler, dasrin vermeld Lehoort
to word, eintlik noolt as sulks gedlen hoef te word nile. D't
sou altyd verveng kan word deur !'n hlote verwysing na di?
ronde wsardasiebedrag, by wyse van 'n terekenings-iter, 1n dle
eerste debiet-nota insslke erfhelastlng wet 2an Gle elencar of
bewoner gestuur Word. Daa-r bestsen by Fy gReD twyfel dat
die wetgewer nie kon vadosl het dat die voorskrif in ertikel
93 op so'n wyse cmseil kan word nle.

Ny my oordeel moet dle arpdél met

koste van dle rand gewys worde
J C,Mv'

BeTmrE TR,
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IN _THE OSUPRELE COURT OF SOUTH aFRICA. }

(APPELIATE DIVISION) |

In the matter between 3 ‘

TOAN COUNCIL OF THE MIGTICIPALITY |
of _ODENDAALSRUS Appellant

& |

CDENDAALSRUS GOLD, GENBRAL THVEST-

MENT AND EXTENSIONS _LTD. Responden
CORAM * Steyn, Beyers, Malan, v. Blerk et Ogilvie ThompLon
/ ‘
Heard = 21 November 1958. Delivered : ¥- \1 . \<(
: |
JUDGHEDNT '
FHALAN, J.A. 3= The appellant instituted proceedings agiinst

the respondent in the Orange Free State Provincial Divisian
and claimed payment of assessment rates levied in pursuancci, of
an interim valuation under Ordinance 6 of 1948. |
fa
The respondent is the registered owner of the ﬁg

Kalkkuil No. 153 situate within the boundaries of the Odendaals-
rus Manicipallty and, admittedly, rateable property within ‘the
meaning of the Ordinance. The respondent disputed liabilqity

a’ i\"
on the ground that the appellant failed t0 serve uponhmi

X

notice in writing stating the amount at which the property and

been valued, witihin the prescribed period of fourteen days afteny



2 |

-
the interim valuation had been made, as required by Sectior 3.

Potqie e
Geobter J., upheld this contention and granted judgment fPr

the respondent with costs. ‘ |'

The solution of the problem before us depends prierily

upon the proper interpretation of Section 93. The local

autnority is empowered thereunder to cause to be made at aFy
time after the cogpletion of the general valuation, a Valu#tion

of any property omitted from the general valuation roll, LS
|

well as of any building erected thereon or improved subseqTent-
ly. The Section then proceeds i- _ |

g Within foubteen days after any such interim valudtion
has been made, the Council shall serve, in writing, up?n
the owner or occupier of tne property, a notice statin%
the amount at which such property has been valued ; and
the owner or occupler, as the case may be, shall as fr$m
Ihak date of such notice be held liable for and shall ﬂay
the rates on such property in accordance with the valugtion

so made ; Y |
I shall at the outset deal with the phrase "Berve notice

upon." In ny opinion the words’taken by themselves signigy

no more than that the subject-matter of the notice shail bﬁ

W w’\.\kw“’
communicatedﬂto the person intended to be afiected therebx.

As the section contains no express directions or indicatioﬁs
. . i
to the contrary, any informal mode of comi.unication may be

|
l

employed. Even personal notification is not essential



provided only that the notice reaches the person concerned|and

effectually conveys to him the information sought to be briught
'|

I
A case precisely in point was decided in the Court o{

to his knowledgee.

Appeal in England (Ex parte Portingell, 1892 1 Q.B. 15). |The

words which had to be cohstrued were "unless written notice of

|

gn intention to oppose the renewal of such licence has be?n

"served upon the holder."

In the first instance the matter came before the lice&sing
. |
court where objection was taken to the renewal of a licencq.

The licensee contended that the licensing court had no junis-

diction to entertain such objection because thefe had been'no

personal service of notice of intention to oppose the renﬁwal,
as required by the Licenéing Acte |

The facts in regard to the service of notice were thaé a

to [
written notice of intention mk oppose the renewal of the ﬁicence

had been left on the licensed prenises with a boy of foutteen

by the party opposing the renewal. The licensee denied thgt

notice had been given to him but he did not call the boy and
|

the magistrates came to tne conclusion that the notice had ﬁn

fact come to his notice in time. The licensee thereupon mhved

|
the Divisional Court for an order setting aside their decisfon

l
but the Court (latthew and A.L. Smith JJ.) refused to interfere.
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1

The matter was taken to the Court of Appeal and it qu

contended 6n behalf of the appellant thal upon a proper cdn-
|

struction of the provision set out above valid service coqld

only be effected by the person serving the notice putting!it

in the hands of the person to be served. The Court of ﬁppéal

unanimously rejected this contentlon. Lord Esher, in deﬂiver-

n In the case of Reg. v Deputies of tie Freemen of ‘

ing the opinion of the Court, said :-

Leicester, which was cited to us, Lord Campbell laid[

down the rule thus : 'In general, when personal serviFe
is required by an Act, it is so said in express wordsi;
but here the words used are 'give or deliver notice iP

We have to say whether we égree with the rule so laid,

down, and, if so, what its application is to the present

writing unto such deputy,' which have no sucih force.'?!

casee. It appears to me to be a very sensible rule o}
interpretation. Applying it to the present case, thé
words here are 'has been served on.' The words in thg
Act taere being interpreted were 'give or deliver untb. !
It was argued that there was a substantial difference|
between the two expressions. I do not think that is 5o.
It seems to me that one is the exact equivalent of thé
othere. Upon this interpretation of the Act personal\
service in the sense contended for by the applicant w?s

not necessary. ! |

r
No particular fori of notice is preseribed in the se&tion

!
under consideration and it is satisfied 1if the notice isiin

writing and states the amount at which the property has bee¢n
|'



|
~ o

valued. In my opinion, formal service is advisedly not |

decreed for the reason, inter alia, that public funds will

!

thereby be needlessly expénded. In some instances such sérvice

|
may be wholly unneegessary, in others the cost thereof may]be

prohibitive and out of all proportion to the benefit accruing

to the local authority. |

Paraphrased, the section, in my opinion, means that

|
the local authority shall bring to the notice of the taxpajer
|

in writing that his property has been valued at the amounF

specified, and that as a conseqguence thereof the taxpayerlis

|
held liable for payment of rates from "the date of such notice,”

namely, from the date on which the notice was brought to his
|

knowledge. _ |

|
Finally, the guestion arises whether the provision,|that

such notice shall be served within fourteen days after theI

interim valuation has been made, was inserted in order to |
I

protect the ratepayer.
!

On the interpretation that liability begins to run flrom
| |

the date of service of the notice it is difficult to concei?e

|
in what manner the placing of a limit upon the time within

|
which notice shall be served might be of benefit to the rate~

) I
payer because delay in notification automatically postpones the
i



\
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|

date from which liability begins to run. The argument tkat

the object of inserting a time limit was to place the ratepayer

in a position to prepare his case,at the earliest possiblej

moment, for disputing the quantum of the assessment 1is haLdly
|

corvincinga. |
The provision, prescribing the time limit, is imperitive

and 1f the contention is correct that it was designed to p#otect

the ratepayer, strict compliance therewith must be observed and
. |

failure to do so will have the effect ol rendering the valdation
!
invalid and necessitating a valuation de_novo. |

If such be the true interpretafion the restricting!of
I

- .
the period with such narrow limits would operate against ldcal
A :
l

authorities with extreme harshness. The interim valuation
I

may involve a large number of properties and difficulty maﬁ be

|
experienced in ascertaining the whereabouts of the ratepayers

concerned. Some of themx may be resident at a considerablé
[

distance from the rateable'prOperty, even in places not easily

|
accessible 3 others again, although ordinarily resident within

the jurisdiction of the local authority, may be temporarilyl

absent and service within the period allowed may be impossiPle.

Insurmountable obstacles may be encountered in serving noti&e
I

upon companles, especlally those having registered offices |
[
I

abroad or in sonie other province of the Union.



|
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|,
There appears to me to be no valid reason why the legis-

lature should empower local authorities to raise revenue and

then, in the same section, obstruct them in exacting paymeht

|
thereof in a manner which, on the face of it, aprears to b?

latitude is allowed to local authorities in determining th?

guite unreasonable and incomprehensible. Considerable

form and the method of service of the notice and the severé
|
limitation of the period within which it may be served is Tn

additional indication that the provision was not designed @o
T

benefit the ratepayer.
It is, moreover, not lightly to be presumed that qhe

legislature intended that public funds should be expended dpon
i

making valuations which may be rendered nugatory notwithsqand-

ing the exercise of the utmost diligence on the part of locbl

|
authorities in their efforts to giwe effect to the provisioFs

of the Ordinance. ' l
|

In considering what was in the contemplation of the
|

legislature in restricting the period of time within such

narrow limits it should be borne in mind, & was pointed out
|

above, that the assessment rates are calculated from the daFe

on which the valuation is brodght to the notice of the ratel
!

payere. In order to avoid loss of revenue it becomes |

imperative that there shall be the minimum of delay in



notifying tne taxpayer. The legislature thus anjoins the’
4

local authority to serve notice within the preseribed peri¢d

in order to ensure that it shall act with the utmost dilig?nce

athievtn
and it oteeins this object by making the provision imperat#ve.

A breach by a local authority of its statutory duty in, thig

concewatlny,

respect mayhtkus, at the instance of interested parties, b%

tagol

visited with proceedings.b

BLFCRUO, Such appears to me to be the plain gramwatical cfn—

struction of the zection and it follows that failure to serre

interim

notice within fourteen days does not invalidate the inxxxmii

valuation and that the respondent cannot resist payment on |
that ground.

The question arises whether on the facts the appellantihas
established that notice, as required by Section 93, was givén,

_ i
and, if so, from what date it became operative. The declaration
contains no allegation that notice was given and it is
obvious that without such an averment no cause of actidn

was disclosed. Bxception thereto was, however, not taken.

The appellant relied upon a letter dated the 1lst Deceumber, 1953,

alternatively, upon an account rendered on the lst Iarch,

1954, as constituting notice and the case procecded on that

basis without objection. The matier will, therefore, be

i
i
|



considered as 1f the necessary allegations were contained in Lhe
declaration. ‘-, |
The evidence for the appellant discloses that on the ist

of December, 1953, immediately upon receipt of the valuation Lf
the property in question from the valuer, a letter, addressed!to

. - \‘l:‘ .
the respondent and directed to ks post office box number at ’
Johannesburg was despatched. The procedure a§opted in writﬂng
the letter and posting it at the Odendaalsrus post ofiice was
explained in detail and this evidence is not in dispute. Thq
allegation thaf it reached 1its destiﬁation isy however, vigorohsly
contested. -

The first question to be considered is whether the ap—
mitted fact that the letfter was posted raises the presumption Fhat
it reached the respondent. It is contended on behalf of thF
respondent that in terms of section 8 of the Interpretation AcF,
1910, the posting of a letter only raises spch a presumption Vhere
such letter is sent under registered cover. I am unable to Tgree

b

with this contention. In my opinion the application of Sectifn 8

as 1is,
is elearly intended to be restricted, AxIx indeed, stated tTerein

-

in so many words, to cases "where any law authorises or requires
y

'UL(NkO‘hO “@Phcmkmn

any document to be served by post" and =

1 Coae thwc\»o. | !

"\o

C pamedaggesssddadiaied

The difficulty which arises is whether or not the
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|
presumption has ben rebutted by the evidence of the diredtor,

Mr. Katz. The latter's evidence is far from satisfactory

in several respedts but there is no fiinding by the Judge‘a quo

on his credibility. No application was made by the apgellant

to have the case referred back for that purpose, with the
|

result that we have not sufficient material at our disposFl

to enable us to arrive at any definite conclusion on the

|
|

weighed against the presumption raised by the posting of ?he

question whether or not, if the evidence of Mr. Katz is

letter, a balance of probability exists in favour of the dpp-

ellant. I
. |

The appellant fails in his case in so far as 1t reﬁts

upon the letter of the lst of Decembera. |

The account relied upon by the appellant in the alter
|

native is in the following terms -
" 1 March 1954 |
Odendaalsrus Gold, Gen. Inv. & Ext. Ltd. !

P. 0. Box 5364,
J CHATTES BURG .

DERTT TO : THE MUNICTPALITY OF ODENDAALSRUS.
Farm Kalkkuil.

Rateable from 1/12/53 \
Rates for the year 2 1953/1954s.4....0040 236 6 =~
Ground £115000 at 24.

Improvements : £389770 at 1d.
(Mine improvements) 400 9 =




LL
In order to appreciate this account in its true pep~
spective it 1s essentlal to refer to the letter of the 4ta

of August, 1953, directed by the appellant to the resppndent,
omd adwileddy rtctised by A% Lodler,

It reads =2

" -4th August, 1953.

The Secretaries,
Oggies,

P. O. Box 5364,
JOHANNESBURG.

Dear Sirs, Valuation of the Farm Kalkkuil, and Improve-
ments.

In terms of Section 97 of Ordinance Ko. 6 of 1948
the Council is empowered to levy rates on all iumovable
property within the Yunicipality and with a view to
levying the rates, it nas been decided to obtain the
valuation of the land of tne farm Kalkkuil and all im-
provements erected thereon by the Freddies Companye.

of the land and the Freddies Company as the owner an
occupier of the improvements will be furnished with the
amount at which the popperty has been valued and shall
be liable for and pay the rates on tae property in |
accordance with the valuationa.

Upon recelpt of this interim valuation you as %wner

Mre J.A. Brown has been appointed and has been
granted authority to enter at all reasonable hours in
the daytine into and upon the immovable property mentioun-
ed above without being liable to0 any prosecution on
account thereof,

A copy of this letter is Dbeing forwarded to th
local lanagers of Freddies North and Southe.

Yours faithfully,
TO/N CLERK. "

There is a direct and complete link between the ad¢count
and the letter of the 4th of August even if the letter of
|
the 1lst of December, 1953, 1s wholly disregarded, H

A ' .

éﬁ&&eeaah&ehperson with the second paragraph of the former

letter before him epu—rore—to—mwo—odismn—momntoredo—fion—giia 1
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PO O SO E R RO QO @ Q1535 ¢ the notice foresﬂadowed

-~
. heream - ,
f%nﬂHm*héhﬁﬁﬁpr. Its terms are explicit and unequivocall and

i

it sets out specifically the respective amounts at which
the land and the improvewments have been valuede.
The account is clearly a "notice in writing" and |as it

states the amount ai which the property was valued, the

requirements of Section 93 have been satisfied. It is, ,in

&l-{bamk ULmG |

my opinion, rot—rerely a substantial)Bax an actual compliance

with its terms and the appellant succeeds on this'ground

v

apart from other considerations in ke Iavour.

In addition, the conduct of the respondent’s difectors

|

I"essrs Howwitz and Katz makes it indisputably clear tha* no

i
other interpretation was at any time placed upon the acéount.

Tts receipt was acknowledged in the letier of the 29th of

liarch, 1954, as follows 3

30 Second Floor l
Beresford House, ,
Main Street
JOHA.THES BURG,
29th March 1954,

The Town Clerk,
Odendaalrus Muntcipality,
P. 0. Box 21,
ODE#DAALSRUS .

Dear Sir, ,
RATES FARM KALKKUIL

We have received your Debit Note for rates on Farm
Kalkkuil as well as the improvements on the farm Kalkkuil.
T must point out that improvements are the property of
the Freddies North and South Lease Areas, and I am hahding
over to them your account for rates in respect of imppove-
ments.
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n On behalf of this Company as owners of the
surface I hereby lodge an objection to the valuation
of the land and will be pleased if you will advise me
whether a valuation court will sit to near the i
objectione.

Yours faithfully,
ODENDAALSRUS GOID, G}:.NERAL IVESTLENTS AND
EKTENSIOJS LIIITED.
Southern Mining Corporation (Fty) Ltd.
Secretaries,

Pel‘ 2 Po I{atZa ';'
contained i
The appellant's reply thereto if =mmak in a lette

dated the 3lst March, 1954, in which the respondent was notified
that the valuation court would sit during January or February
'1955, and that the respondent waé invited to lodge objecti:n to
the valuation at such sitting. Ir. Horwitz appeared on behalf
of the respondent.at that sitting and raised various objections
but he did not dispute that the account was a proper notice.

If further proof be sought of the attitude of the
respondent to the acéount it is to be found in the evidenc¢ both
of Mr. Horwitz and Mr. Kiutz. The cross-examination of th¢
foruer is recoided as follows 3=

n Where did you get that valuation from ?.;... From the

account dated the 1st March.

You also regarded that account as an Intimation of
a valuation ?...... Yes.
Vot only of the ground %..... Of the improvements as wel.i.
I mean, you in your capacity as chairman regarded thak
as an intimation that this ground had been valued at such

a price?escscesss Yos, "

The evidence of the latter is equally clear. The foliowing

1s an extract from his evidence during cross=-examination |:-
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n Did you regard that!" (viz. the account) " as conveLing
to your mind that tue ground had been valued of £115,000 ?
N LN Yes‘ }

When was it dated %?..... It was dated the 1lst lMurch,

1954.
So then, I can put it like this to you, that when you

wrote this letter of the 29th March, 1964, you wrote it on
the basis that the ground had been valued at £115,000?...Y€S.-
And you regarded it too as an intimation to you that
the improvements had been valued at a figure therein stJted
- £389,770%¢.40000 Yese ’
Your Board of Directors were aware of this accounJ,

when it arrived %e.... Y-es, ¥

Finally, Mr. Katz took the account to Freddies immediadely

upon receipt thereof for consultation because the respondent

intended to hold that company liable for payment of the rates

levied in respect of the improvements on the property. I
Can ==y proof be clearer ?
The question remains whether the respondent's liabiiity runs

as fpom the lst March, 1954, as contended by the appellant. There

is no evidence of the date on which the account reached the ;e-
spondent as the first reference to its recelpt ié contaiued Ln the
letter of the 29th of March, and there is, moreover, no indieation
of the time which, in the Ordinary course, elapses between Lhe
posting of a letter at Odendaalsrus and its éelivery at

Johannesburgs In ail the circumstances it will not be ungenerous



!
to the respondent to fix the interval at one week.
The appeal is upheld with costs and the judgment of khe

Court below is altered to one of judgment for the appellantfwith

costs in the following amounts i~ ]'

(a) £157. 3. Od. with interest at the rate of 8% pe.r ‘

anmum from the 8th of April 1954 until date of

pajment.

(b) £3472, 16. 8de with interest thereon from the lst
May, 1954, until date of payment. I

JA
S?%?{Z:L A, Unour,

] %}N;( Jhenabn e I8 |
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IN DIE HOQGGIZEZG3HOF VAN SUID-AFRIKA.

(0.V.S. PROVINSIALT AFDELING.)

THE TOWN, COUNCIL OF THZ MUNICIPALITY OF ODZNDAAL3RUS

ODENDAALSEUS GOLD GENZRAL INVESTMENTS AND EXTENSIONS LTD,
|

CORAM: POTGIETER R.
UITSPRAAK : POTGIETER R.

|
VIRHOOE OP: 22, 23 & 24 April 1958.

—

Eiser, die Stadsraad van die Munisivaliteit vaﬁ
Odendaalsrus, vorder in hierdie geding van Verweerder
die bedrae vanh £833-3-U4 plus €% rente vanaf 1 Januarie
1954 tot datum van betaling en £3472-16-% plus &% rente
vanaf 1 Mei 1958 tot datum van betaling, synde beweerde
verskuldigde bedrae ten opsigte van erfrelasting. In
sy konklusie van eis beweer 2iser dat verweerder die ge-
registreerde elenaar 1s Van ondgrafdeling Nr. 2 van die
plaas Kalkkull an dat die gesegde grond tesame met al die
Verbeterings daarop gele® 1s binng die munisipaliteit |
van Odendaalsrus. Ingevolge die magte verleen deur
Urdonnansie 6 van 194&, so lui die konklusie van eis, het
eigser 'n tussentydse waarderingslys last opstel vir doel-
eindags van &ie heffing van munisipale belasting op die
gegegde elendom, Ingevolre die tussentydse waarde:c*_‘mg_:s—L
1ys het cisar toe kragtens die magte deur die Ordonnansie
verleen die telastings gohef wat te staan kom op die
bodras hie rbo genoem.

Verweerder erken in sy verwearskrif megste vani

/die bewerings......
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——

die bewerings in die konklusic Van eis, maar berus sy
verweer Qaarop dat hy niec vir din belesting aansprecklik
1
is nig, aangesien elscr nie voldoen het azn die vereisﬁcs
nesrgeld 1n artikel 93 ven die Ordonnansie nie, en meeﬁ
in bosonder aangesien eiser nagelaat het om binne LW
dac na die tussentydse wa-rdering uitgevoor is, 'n
skriftelike kennisgowing op verwearder gedicn het wat die
bedrag waarvoor dic silcndom waardeer is, vzrmeld. in
die loop van die seak en uit die asrgumente van die ad-
vokate hut @it trouens goblyk dic enigate g-skilpunt i
in din saak te woes. i
Dit blyk vit dis gotuienis wat deur eiser aan-
govoer is dat op 4 Augustus 1953 ene Brown aangestel ig
as waardesrder met die dool om dic gesegde eiondom van |

~etulenis

~
>

verweerder te waardeer. Brown s21f het nie
gegeo nle aangesien hy nie gavind kon word nic, on doér-
halwe kon dit nlc uit die getulienis blyk wanneer prosigs
hy sy waardering voltooi het zn sy lys opgestel het nie.
Dit blyk egter uit dle getulenlis van ene Arnold, toenddr-
tyd clser se rekenmeester, dat op 1 Desember 1953 Browﬁ
die waarderingslys aan eersgenoemde oorhandig het wat %
dit op sy beurt op diesclfd: dag wear aan van Biljon,

die assistent-stadsklark, oorhandig het nadat 'n op- E
somming van die waardering in die waarderings-boek ingé—
skryf is, en =rown dit onderteken het. Van Biljon ge-
tulg dat hy toe dadnlik dir lvs dour sy tikster op was—
valle lant tik hat on afskrifte daarvaen laat afrol het,
Torselfdartyd hat hy 'n brief gan varweerder se sckretaris
in sy ein handskrif geskryf en dit aan dlo tikster gogee

om te tik. 'n Deurslagafskrif van die brisf is inge- |

handig (Bew. F) en lees soos volg:

/1st Decamber, 1953.....
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middsl van kruisvorhoor betwis dat die brief ooit in
die pos biland het, masr ek kon ge n resde hoeg-naamd

vind om van Biljon, mej. Klegynhans en Geclbooi ge
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I 12t Decamber, 1953,
Wi/1

Tne Secrotaries,
Qdondaalsrus Gold Gen - ral Investmentg and
Extensions Ltd.,
P.0. Box 5364
JOHANNESBUEG,

H

Deoar Sirs,

Valuation of tho farm Kelkikuil and i
Improvemantsa. §

Further to my ietter of the Y4th August %
1953, advising you of my Council's decision ;
to levy rates on the farm Kalkkull and the i
improvemants tkhorcorn, excluding the old town

and Extensions 1, 2 and 3, I attach hereto

a 1list showing the valuations placad on the
land and the improvements, 1

My Councili's account for ths rates owing,

will be forwarded under sc¢parate cover,'

Nadat hirrdis brief cetik ig, is dit deur

Van Biljon geteken, 2asn dile tikster oorhandig wat 4dit

tesame met die wasrderingslys in 'n koevert gasit het, -

dit ftoegelak hot on 2an die bode gegne het, Dia bode%
het sedls by die tesourie verkry, dit, volgens gnwoonté,
in gy possak gesit ¢n dit op die pos gedoen, Ho~wel

mej. Kleynhans, die tikster, en Geeslbooi, die bode, uiﬁ
din aard van die sazk nis kan onthou dst di= besondern .
brief in !'n koevert geplaas 16 2n op die pos gedoen isz

getuie hulle wat dle gewone prosedure is en dat die

/estuienis. ., ...
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|
getulonis dat di» gewone pros2dure aityd gevolg word in

- |
twyfel te trek nins, =n ek bevind dat eiser by 'n ocorwig

van waarskynlikhede bowys het dat dis brief sowel as |
. ; l
tn afskrif van die waszrderingslys wel in die pos baland

[
het. E
l

Mnr. Katz, sekretaris van varwearder meatskappy,
aan wie die bricf gerig is, ontken egter dat hy oolt

so'n brief of waarderingslys gekry hat. So-oo0k g@tuig
|
mnr, Horwitz, voorsitter van die direksie, dat hy, aan%

1

. I
geslen hy bewus was van die vereistes van die Ordonnangin,

spasiasl Vir so'n kennisgewing in die léers gesock het,

ragr dat hy niks kon vind nie.
Artikel 93 van Ordonnansic 6 van 1948 is in |

1954 aansi~nlik gewysig masar aangesien die bewasrde
skuldoorsasx ontstaan h~t in 1953 is diz ou artikel

nog van toepassing in die huidige geding. Dis artikel
l

leecs soos volg:

97, Onderiks strydends bapalinge 1n hiordi&

Ordonnangin Varvat, kan d4ie Raad to enige tyd

! :
nadat ‘n algemene waardering van cisndomms

pleasgevind het, djie wasrdaring g2las van enipe
; : !
?lqndom wal uit die wasrderingslys weggelaat

1s, asmede vagn enige gebou wat opgerig of vers

beter 1s, of van 'n ciendem wat onderverdecl

i
i

18, of Vvan gedeeites van 'n eiendom wat deur

verskilliengs Persone bewoon word.

Binne EEEEEQEE dae nadat 'n sodanige tuségn

tydse wasrdering uitgevoer 1s, dien die Raad

op die nion: ] .
b Q1€ el'naar of pewoner van die eiendom 'n

s ] 5 3 N :
Skrlft“llkekkﬁnnlsgewing, waarin dle bedrag

waasrv : 10 a3, |
&IVOOY dln ~lsndom gowaardesr word, Vermeld

Jword.......

|
|
|
(
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word en vgnaf die datum van sodanige kennis- |

gewing, word die cienaar of bewoner, scos &id

- . |
goval mag wees, aansprecklik gehou vir betaling

van dio belastings op sodanig siendom oorenr-
koms tig die waerd-ring aldus gemazk; mat dien

verstande dat as dis Waarderingshof, by sy é

earsvolgande vergadering, op appdl by hom aad—

geteoken, sodanige waardsring vermindnsr, die
fienaar of bewoner dan 2ansproeklik gehou

word vir betaling van belestings allaen op dig
vermind-rde waarde an onig~ balasting wat te

veel betaal is, word asn hom deur die Read
terugbetaal; met dien verstande verder dat

waar di~ siendom van 'n goraegistraarde aiz2naay

grwaardeer was, hetsy tydens 'n gewone hetsy

daarna grootliks in waarde vermind=r h~t woons
brand, vlosd, adrdbrwing of andor ramp of deur
I

din gehels of cedesltelike vernistiging van

dis

1

aboue daarop, scdanigs slenagr deur midd%l
van 'n bricf =an din Stadsklerk gerig, di~ Ra%d
kan versoek om sy ciondom waer te la-t waardo%r
en die Raad l1& dan v-rplig om binne dris WGKC?
na ontvangs van seodanige aansock, din saask teé
besleg. |
As dis Raad basluit om di= waardering t*%
verminder en die aienaar met sodanige V”fmind;r"
ing tavred~ 1s, word hy aanspra~klik #z2hou vi?
die betaling van belastinss allean op die var-
minderds waarde, sogs hierin lat=r vermsld Wo£d‘

Ingqval diﬁ ~isngar nie mﬁt dis beslisgi@”

van die Fagd tovrad~ is nie, kan hy na dic
/Waardoringshof.... ...
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Waarderingshof tydens 8y eersvolgand~ vergader—
ing appelleer «n ingeval genoemde Hof op grond
van die voormelde ramps of verniatiging van
gabous di» herwaardering varminder, word die
2lenadr of bewoner aanspreeklik zshou vir dis
bataline van belastings a]lsen op dis verminder-
d2 waarde ~n wel vanaf di-~ datum waarop di~
ramp of vernietiging plaasg~vind het, en enick
belastings, wat te veel hetaal is, word d»our
dl~ Raad aan solanice aisnaar of bawonar tfruL—

betaal . "

Mnr. Edeling, namens »isor, het in 'n kragtig%
argument aangevoer dat dis woord '"di-n" - of soocs in die
Engels: taks ultgsdruk "sorve" — nie 'n bosonders ba-
tak~nis h2t nie, ~n dat dit voldoande is vir eiscr om

dis skriftellike kennisgeowing soos in di- artik=l broog

op die pos te doan on d-t sodra dit bewys is, dit nie
eers varweerder sal bast om te toon iat hy dis kennisgp-

wing nie ontvang het nie. In 21k oval, so lui din

betoog, bestzan laar 'n preosumpsie dat Jin gendreeseards
'n brief ontvang het sodra dis afsander biwys lewer daq
dit brhoorlik gradresse r was =n in die rrwone loop van

sake op die pos godgsn is, on daar word 8taato=mask vir

hierdis stelline op 4i~ beslissing van Dougagn v. Estmenk,

1910 T.P.D. 998 an Chittenden v. Schoeman, 1905 T.S. 42.

Hierdi~ presumpsie is wearlagbaar maar, betcoxr Mnr. E
Edeling, verwearder het w=-ns onbevradigonds gspokte in
di=s getuienis van Katz ~n Horwitz ni: daarin ceslaag
om te bewys dat dig brisf van 1 Deszmbor 195% on die
bylag2 nie ontvang ig nie.

In die 1gop van sy argument het mny, Edieling

/BOlfs.....
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82lfs Verder gegaan en aan die hand g~doen dat die be-

palings van artikel 93 slecs sanwysend is, ~n dat selfs
indien die voorskrifte van die artikel nis nagekom is
nie; di~ haffinm van 4is betrokk> belssting ni- noodwanflig
ongaldiz is nis,  In die alternatisef is dle arzument
datl in 21k geval dis bepaling wat dle tydp rK van vaerti-p
da= Voorgkryf slegs aanwys=nd is, on dat dis rekening
(Bewysstuk "L") bawys is drur verwaard:r ontvang te ga-
w228 h2t, 2n dat dit 'n voldosnds kennisgewing 1ngevolgé
artik21 93 ig, en dat hoewecl daardic rakening oars baie
maar a8 voertian dae daarna gestuur 1s, diz heffing van
belasting nog zeldig is.

DPie enrste vraag wat 2k beshandel is op welke
wygsa Jle wetgewar bedoel hot die skriftelike kannisgewine

moet geskiad.,  Klaarblyklik is dis bedooling van din

wetgowor dat 3ic kenniszowing moet oeskied ton einde !

n
datum vas te stel van wanner~r die eiens:r vir dis bwlasL
tines aanspresklik ge~hou moat word, Dit is ongetwyfold
noodsaaklik Azt beide die ~iensar of bowoner sowapl as dir

munisipgliteit brwus mo2t wenes van die betrokks datum.

Indian 'n k-nnisgewine per pos gistuur word, mag die
munisipalita2it woat op watter datum 1it gepos is, maar

is dit nie bewus wanneer dit deur die eiz3:naar ontvang iL
kan nio dien as dis datum beoog in die artikel nie, aan—
gesien dle ~iqnaar of bewoner nle van dasrdie datum bewus
sal we=s8 nie, Dit is derhalwe die datum waarop di~
eioﬁaar dle kennlegewing ontvens wat ter sake is.

Die enigste manisr waarop dit tot die munisipaliteit se
kennis kan kKom wanneer die kenniscewing deur die elonaar
of bewoner ontvqng is, is drur di» kenniscewing persoonlik

/af to l-’*W"l".-..‘.
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F
af te loawar. Persoonlike aflew=ring is duse die enlgste

WySe waarop 'q datum vasgest~l kan word wasrvan beid-
die munisipalltcit ¢n die eienaar of bewoner kennis kaﬁ
dra, Maar selfs die woords "dien" on “"garve" konnoteer
myns insiens psrsoonliks aflewering. Ek vind dat die |
woord "dien" in die "Afrikaanse Woordaboek" wanneer it
in juridinase taal gebesig word as 'n anglisisme asngeces
word maar daet dit in daardie verband die betekenis dra&
van "besorg", "afgee", "aflewer®. Al 3ris hierdie woorie
dui daarop dat dile persoon 4it in dle hanie moet kry,

en dul op prrsoonlike aflewering. In "The Oxford %nelish
Dictionary" vini ons ook aat 1is woord "servs" in 'n
Juridiese sin gebrulx, toegepas worl by bestelling van
prosasstukke. In 8y juridiese sin wordl ile woord in
1ie woordebozk as vole b-pasl: "To mak~ legal i%livorQ

of (a process or writ)",  ©m prosnsstukk- te bestsl Aui
steads op 'n persoonlike aflewering, Waar 1it andersinis
geoorloof word mo=t varlof verkry wor! vir vervansde be-
stolling ("substituted sorviea"),

Vir iie redes hierbo uitenngesit 1s ek dico
mening toegedaan dat artikel 93 persoonlike afleWQring'
beoog. |

Di> volee~nis vraag is of diw voorskrifte van
die artikel gebledend of slapgs ganwysoni is. In lie '
2rsta plek is 4ie ter sake dienenié gadeeltes van die
artikal in gebie’ende taal ing=kle=. Din Bngnls~ tekg
lul "shall serve in writinz" en hoewcl 1le geobledende |
"moat" niy in dis Afrikaansn toke verskyn nie, blyk it
ult iis hele sinsnedie dat ii» taal net so gebiedend is,
&8 1ie wat gebruik word in die Tnpelse teoks. In die

saak van Mnss~nger of the Magistretn's Court, Durban v,
|

/Pillay.e..oon-
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Pillay, 1952 (3) S.A. 678 op vl, 683 87 ¥an den Heever,
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"If a statutory command is couched in such i
peremptory terms it is a 8%rong indication,
in the absence of consiisrations pointing to
another conclusion, that th® issuer of the

commani intenied disobelisnc” to be vigited

with nullity."

In di~ ondnrhawlg~ wotsbopaline kan 2k niks vinl wat
Aui op slegs !'n asnwysasnde voorskrif nie.  Trouens 'n

kennisgewinz is 'n gine qua non tot sanspreeklikhei i,

Alvornns daar ni= 'n kennisgewing 18 nle kan laar nie
'n datum wees van wanneer dis eienacr of bawoner aan- |
sprecklik gehou kan word nis. Dat kennisgawing moet

gagkied

= ;

ig 3srhalwe gebiedeni. Myns insizns is lit
ook @ebliedond dat dla kennisgewing gedien mo=t word in
die sin soos ek 4ie woord vertelk helt want soos ek reeds
getoon hat is 1it lie »nigsts wyse weaarop 'n preaiese
datum van aansprecklikheild vasgest2l kan word,

Dit may wees dat die tydperk van veertion dae
nie gebiladend is nin. 'n Wetgbepaling kan natuurlik
Znlenltalik gebiedend An gedeeltellk aanwyssnl wees.
(Sien Pillay se saak (supra) op bl. 684 in fine.) Malr
a2l sou die bnopaling aangaanias hierlle tylperk asnwyg-nf
waeg baat dit eis~r nog nie. Di» rekening is cedateer
1 Maart 1954, marr 11t is par pos festuur en is nie
bestal volgens Al» Vvoorskrif van artikel 93 nie, Ek
hnt reads aangatoon iat 1i~ bepaline wat haniel oor iie
bastelling van 4ie kennisgewing cebiedsni ig =zn FevolEtr
1ik as daar nie aan voldoon 1s nie, die kennisgewing
rietis is =n is laar ge-~ndatum wat aanspresk]likh-=i4 vir

/b‘:}lasting.. "o s s !
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brlasting kan bepgal nis. Daar is genn getuienis

wannear die rekenins verwe Ider bareik h-t nie, en ge-
|

Hierdle ~insta feite toon weer waarom iit gebiede=nd is

volglik kan geon -definitiewe datum b pael wori nie,

dat di= beoogde konnlsgewing persoonlik bestel worl waht
by ontstentenis laarvan kan geen jefinitiewe ‘iatum van
aanspraaklikheid bepaal wgori nie, |
Dit is gem-ns gaax ast nog iie brief van 1
Dreg=mbar 1953 met bylae nog Aie raok.ning van 1 Masrt i
1954 parsoonlik bastel ig,
Uitspraak Vir vapyespder met k08te wori by-

cavols beveel,

rmy
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