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(Appelaid elIng) 
I

Insake;*

I Town oornoiL or the lftkioipaiity of
QDSTOl/LSRt.S' Appellant .

on

ODELDAALSRLS TOLD, GENERAL INVESTMENTS
Respondent!

Verhoor dour: Steyn, ^eyers, Melcn, van Blerk on Ogilvie 
Thompson PR. A*

Detum van verhocr: 21 November, 19? 8.

Datum van Lowering: & Ji a 4L

U1TSPRAAK

I 
STEYN R.^. :- Tn die Jjp£ a quo het die appellant

sender welslae van die respondent orfbelasting geels wat ult 

hoofde ven ’ n tussentydse waardering van elendom kragtens A#- 

tikel 93 van die Plsasllke-Bestuur-’Konsolidasle-Orddnansle# , 

1948, gehef Is. Genoeiïide artike? ipagtlg so'n reordering o.s* 

vzaar Tn parsed uj.t die algemenewaardelngslys ’’’^gGol^t Is o'f 

tn gebou opgerlg is, en bepasl dan, in ole ongev/yslgde vorm ■ 

wat hler van toepassln^ la

TtBlnno veertjen dao nedat ’n sodanlge tus^entydoe waardering 
uitgevoer Is, dien die Raad op die elensar ox w^uoner van cle 

eiendom skri Ctdlke kemlsgewing, wearin dio cedrsg wear- 
vo o r/.....  
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voor die eiendom ewcerdeer ’xrd, vermeld v-ord en vanaf die 

datum van godanige kenrisieving, ^ord die rienaar of bevxner, 

soos die geval mag reea, aanspreeklik gehou vlr bottling Van 

die belastings op sodanige elAndo^ ooreenkomstig die waarde/r 

ing aldus gemsak; met die verstende dat as die Wa?rderlng$~ 
hof, by sy eers'volgende vergadering, op appél by bora aange- 

taken, sodanige waardering verminder, die eienaar of bewober 
dan sanspreekllk gehou xvord vlr betaling van belastíngs sp

leen op die verminderde waarde en enige belastlng wat te Veel 

betaal is, word aan hom deur die Raad terugbetaal. w

Die respondent se verset teen die vorderlng is gegrond op die 

bewerlng dat geen kennisgewing ingevolge die sangeis^lde bie- 

paling op hom gedien Ls nle. Dit blyk dat die appellant 

gewone brief asn die respondent gerig het en op 1 Desember, 

1953, die eerste dag reeds van die voorgeskrewe termyn van' 

veertien dae, op die pos gedoen het, wrarln die respondent 

van die waardering verwlttig word* Die respondent betels 

ontvangs van die brief en beweer dat dlt in elk geval nle 

vir ’n gediende kennlsgewing luidens artikel 93 kan deurgaan 

nle, Dit blyk verder dat op 1 Heart 195^ die volgende 

deblet-nota deur die appellant aan die respondent dear die 

pos gestuur is :
"de: xt to: TtjE : r^icip^Lm of odeiïdaalsdus. 

Farm Kalkkull.

Rateable from 1/12/53

Rates for the year: 1953/1954.................. 236 6

Ground £115000 @ 2d.

Improvements: £359770 & Id. 400 9
£636 15 - "
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Die respondent erken dat hy hierdie nota ontvang het» Die 
i 

appellant gee in bedenking dat, indien dit bevind word det 

ontvangs van die brief van 1 Desember 1953 nie bewys is n;ie 

en dat dit daarom nie as gedien beskou kan i”ord nle> die 

debiet-nota wel Tn voldoende kennlsgewing ingevolge ale wiets- 

vcorskrlf sou uitmaak. Die respondent, daarenteen, voer pan 

dat die nota nog aan die verelstes van rn tehoorlike gedlende 

konnlsgewlngj nog san die termyn-bepallng voldoen*

Wat die appellant op steun is dj.e 

afsending dear die pos van ! n gowone ongereglstreerde brl^f 

gerlg aan die respondent en die ontvangs van die brief de^r 

die respondent. Dit is my geensins duldllk dat bodoelde 

afsendlng en ontvangs aan die verelstes van die ongev/yslgde 

srtlkel 93 voldoen nie, d.w.s» dat dit dieselfde betekenl$ 

dre as die volgende^gewyslgde bepaling wat by artlkel 23. Van 

Orddnansie 15 van 1954 Ingevoeg is : 

nBinne veertien dae na sodanlge v/aardering ultgevoer is, $ee 

die Raad asn die elenaar of bewoner van die eiendora skrifte- 

lik kennls va^ die bedrag waarteen sodanlge elendom gewaatfdeer 

1 s *M

Met die oog op die gevolgtrekklng waartoe ek geraak het, vlnd 

ek dit egter nie nodig om hierdie vraag te beslls nie. Bk 

sal veronderstel dat afsendlng van *n skrlftellke kennlsgewing 

deur/
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dear die pos gepaard met ontvengs daarvan deur die elena^r 

of bewoner, vlr die doelelndes ook van die ongewyslgde artikel 

voldoende dlaning op die elenaar of bewoner uitmaak en d$t 

ook die tepalingd van artikel 8 van die "Interpretable Vet" 

1910, nlks daarean verander nle» Met hierdle verondcrstel- 

lings sou die appellant, wat die kennlsgewlng van 1 Desember 

1953 betref, kan steun op die vermoede ten gunste van afl^wer- 

Ing (Cape Coast Exploration Ltd» v, Scboltz L Lnor,1955 /.D» 

56 op blst76), maar dan sou ook die weerleggende getulenls ven 

die respondent, ten effekte dat die kennlsgewlng bom nle herein 

het nle, nle oor die hoof geslen kan word nle< Die verhobr^ 

regter het daardle getulenls nle verwerp nle en horn nle oor 

die geloofwaardlgheld van die getuies of die Indruk wat hu[L 

gemaak het, uitgespreek nle. Ek kan nlks vlnd wet besllspend 

teen die aanname van hierdle getulenls Is nle, en Indlen dj.t 

aangeneem word sou dlt voldoende wees oru dlo prlma facie brtwys 

van aflewerlng te weerle* Vat die deblet^nota v^n 1 Mr art

Moq
1954 betref, sou ek, afgoslen ven die termynbopallng, 

A A

om dlt volgens die hler veronderstelde betekenis van artlkdl 

93, as fn kennlsgewing kragtena daardle ertlkel te aenvaar. 

Dat dlt die be^rae van die waardesies noem en dat dsarult af- 

gelel kan word, soos die respondent ook Lnderdaad gedoen het,

dat/.... .



dst die perseel en G^rcue op een of ander stadium, teen daardle 

bedrae gewaardeer is, vel nle te betwis nle. Dit is egtef nle 

iedere skrlftelike vorwysing na ’n waardasle wat kan geld vlr 

die kennisgewlng wat voorgeakryf word nle* Vlr sover die 

nota die becrae van die waardasles meld, geskled dit heel tor- 

locps, op dleselfde wyse waarop dit na alle waarskynllkhqld 

I
In alle verdore r evenings

op dieselfde waardasle gegrond, sou gebeur. Dih sou moelllk 

staande gehou kan word dot elke opeenvoljende debist-nota wat 

die bedrae van die wearoasles aagee, vlr ’n kénnlsgev;5ng krag- 
A

tens genoemde artikel aangeslen itetó word. By die nfsending 

van hlerdie nota was dit seker allermins die bedoellng oim di© 

voorgeskrewe kennisgewing per pos te dien. Dio daarvoor to* 

doelde kennlsgewlng was drie maande tevore reeds gestuur £n 

Kldens die nota self word die verskuldlgde befrag venaf (Jie 

datum van daardle kennisgewing tereken. Indlen die nota Vlr 

so’n kennlsgewing moos deurgaan, dan is die beweerde dlenlng 

kra&tens artikel 95 sonder twyfel heeltemal per incurlam be

en nle op die doelgcrlgte wyse wat ole artikel skyn te veron^erstel nisi/ 
werkstelli/g/ So’n prosedure sou kwalik ps voldoening e|an 

die verelstcs van genoemde artikel sanvaar kan word,

sonder om die uitvoering van die voorskrifte daarvan op bedenk- 

Ilk losse skroewe te/ stel. Dit sou daarop nosrkom dst

’»/...
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’n kenn isgewlng krogtens ertlkel SS^met die besondertede b.v, 

omtrent meerdere gebouo v?at, soos bier, daarin vermeld b^hoort 

to word, eintlik nooit as sulks gedlen hoof to word nie* Dtt 

sou altyd vervang kan word dour *n blote verwysing ne dl$ 

rond© wsardasiebodrag, by wyse van ’n terekenlngs-ltem, in die 

oerste debiot-nota insake erfbelastlng wet aan die elona^r of 

bewoner gestuur word» Baa-^r bestaan by my geon twyfel d^t 

die wetgewer nie kon cedoel bet dat die voorskrif in artikel 

93 op so’n wyse omseil kan word nle*

Ny my oordo®*^ most eixe appel met

koste van die hand gewys word.

yarnT. 2 h .

Ogi Ivt rr ThoWsbhTjRT?!.#



IN THE SUPREME COURT OK SOUTH AFRICA. j

(APPELLATE DIVISION) |

In the matter between - |

TOWN COUNCIL OF THE MUNICIPALITY I
of ODENDAALSRUS Appellantl

& |

CDENDAALSRUS GOLD, GENERAL INVEST
MENT AND EXTENSIONS LTD. Respondent

CORAM : Steyn, Beyers, Malan, v. Blerk et Ogilvie Thompson 
JU,A.

Heard - 21 November 1958« Delivered - I Cl '

--- --- —----, ... — ■ —--------------------------- 1  I 
I 

J ÏÏ J G LI E

MALAN, J.A* i- The appellant instituted proceedings against 

the respondent in the Orange Free State Provincial Division 

and claimed payment of assessment rates levied in pursuant 

an interim valuation under Ordinance 6 of 1948. ।

farni
The respondent is the registered owner of the

Kalkkuil No. 153 situate within the boundaries of the Odenclaals-

rus Municipality and, admittedly, rateable property within jthe 

meaning of the Ordinance. The respondent disputed liabiljity
&

on the ground that the appellant failed to serve upon irtwr a 
M A |

notice in writing stating the amount at which the property had

been valued, within the prescribed period of fourteen days afteiï
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the interim valuation had been made, as required by Section 93*

, upheld this contention and granted judgment for

the respondent with costs. I ‘

The solution of the problem before us depends primarily 
I 

upon the proper interpretation of Section 93» The local 
. I 

authority is empowered thereunder to cause to be made at a|iy 

time after the completion of the general valuation, a valuation 

of any property omitted from the general valuation roll, is 
■ ■ I

well as of any building erected thereon or improved subsequent

ly. The Section then proceeds **• ।

° Within fourteen days after any such interim valuation
has been made, the Council shall serve, in writing, up<|)n 
the owner or occupier of the property, a notice stating 
the amount at which such property has been valued ; an4 
the owner or occupier, as the case may be, shall as frc|m 

date of such notice be held liable for and shall ]iay 
the rates on such property in accordance with the valuation 
so made ; ” j

I shall at the outset deal with the phrase ’’ierve notice 

upon.0 In my opinion the words^ taken by themselves signify
I 

no more than that the subject-matter of the notice shall be

communicated.to the person intended to be affected thereby.
A !

As the section contains no express directions or indicatiorfs 

to the contrary, any informal mode of communication may be 

employed. Even personal notification is not essential 
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provided only that the’notice reaches the person coiicerned| and

effectually conveys to him the information sought to be brought
I

to his knowledge.
!

A case precisely in point was decided in the Court of

Appeal in England (Ex parte Portingell, 1892 1 Q.B. 15). i The
Iwords which had to be cohstrued were "unless written notice of
I

"an intention to oppose the renewal of such licence has been 

"served upon the holder-"

In the first instance the matter came before the licensing

court where objection was taken to the renewal of a

The licensee contended that the licensing court had no juris

diction to entertain such objection because there had been no
I

personal service of notice of intention to oppose the renejwal*

as required by the licensing Act. ।

The facts in regard to the service of notice were that! a 

to I
written notice of intention st oppose the renewal of the licence 

had been left on the licensed premises with a boy of fouhtfeen 

by the party opposing the renewal. The licensee denied thlat 

notice had been given to him but he did not call the boy and

the magistrates came to the conclusion that the notice had |Ln 

fact come to his notice in time. The licensee thereupon mbved
I

the Divisional Court for an order setting aside their decision

but the Court (Ila t the w and A-L- Smith JJ.\ refused to interfere.
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The matter was taken to the Court of Appeal and it w^s 

contended on behalf of the appellant that upon a proper c0n-
I 

struction of the provision set out above valid service cotjld 

only be effected by the person serving the notice putting lit
I 

in the hands of the person to be served. The Court of Appeal 

unanimously rejected this contention» Lord Esher» in deliver

ing the opinion of the Court, said *- ■

” In the case of Reg<v Deputies of the Freemen of |
Leicester» which'was cited to us, Lord Campbell laid | 
down the rule thus - ’In general, when personal service 
is required by an Act, it is so said in express wordS| ; 
but here the words used are ’give or deliver notice ip 
writing unto such deputy,’ which have no such force. 1 
We have to say whether we agree with the rule so laid, 
down, and, if so, vzhat its application is to the present 
case» It appears to me to be a very sensible rule o]r 

interpretation. Applying it to the present case, thk 
words here are ’has been served on. ’ The words in tht 
Act there being interpreted were ’give or deliver uptb. 1 
It was argued that there was a substantial difference!
between the two expressions. I do not think that is éo.
It seems to me that one is the exact equivalent of th£ 
other* Upon this interpretation of the Act personal। 
service in the sense contended for by the applicant w^s 
not necessary. 11

No particular form of notice is prescribed in the section 
i 

under consideration and it is satisfied if the notice is in

writing and states the amount at which the property has be^n

i
I
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valued. In my opinion, formal service' is advisedly not |
I

decreed for the reason, inter alia. that public funds wilJi
I

thereby be needlessly expended. In some instances such selrvice
I

may be wholly unneaessary, in others the cost thereof may |be 

prohibitive and out of all proportion to the benefit accruing
I

to the local authority. ।
I

Paraphrased, the section, in my opinion, means that 
I 

the local authority shall bring to the notice of the taxpayer 

in writing that his property has been valued at the amount

specified, and that as a consequence thereof the taxpayer1 is

held liable for payment of rates from "the date of such notice,"
I

namely, from the date on which the notice was brought to his ।

knowledge. I
I

Finally, the question arises whether the provision, |that 

such notice shall be served within fourteen days after the ' 

interim valuation has been made, was inserted in order to । 

protect the ratepayer. ।

On the interpretation that liability begins to run ftom
J

the date of service of the notice it is difficult to conceive 

in what manner the placing of a limit upon the time within '
I

which notice shall be served might be of benefit to the ratë-
I 

payer because delay in notification automatically postpones the 



date from which liability begins to run» The argument taat 

the object of inserting a time ^imit was to place the ratepayer 

in a position to prepare his caseyat the earliest possible^ 

moment, for disputing the quantum of the assessment is hatdly
I

convincing. |

The provision, prescribing the tine limit, is imperative 

and if the contention is correct that it was designed to protect 

the ratepayer, strict compliance therewith must be observe4 and 

failure to do so will have the effect of rendering the valuation 
I 

invalid and necessitating a valuation de novo* ।

If such be the true interpretation the restricting 'of
I

the period with such narrow limits would operate against Ideal
A ।

authorities with extreme harshness. The interim valuatiqnI
may involve a large number of properties and difficulty may! be

I 
experienced in ascertaining the whereabouts of the ratepayers 

concerned. Some of them may be resident at a considerable' 
l 

distance from the rateable property, even in places not easily 

accessible $ others again, although ordinarily resident within 

the jurisdiction of the local authority, may be temporarily!
I

absent and service within the. period allowed may be impossible. 

Insurmountable obstacles may be encountered in serving notice 

upon companies, especially those having registered offices i

abroad or in some other province of the Union
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There appears to me to be no valid reason why the legis

lature should empower local authorities to raise revenue ahd 

■then, in the same section, obstruct them in exacting payment
I 

thereof in a manner which, on the face of it, appears to be

quite unreasonable and incomprehensible. Considerable ■I 

latitude is allowed to local authorities in determining th^ 

form and the method of service of the notice and the sever^
I 

limitation of the period within which it may be served is an 

additional indication that the provision was not designed 1jo

' I benefit the ratepayer.

It is, moreover, not lightly to be presumed that 1|he 

legislature intended that public funds should be expended Upon 

making valuations which may be rendered nugatory notwithstand

ing the exercise of the utmost diligence on the part of local 

authorities in their efforts to give effect to the provisions

of the Ordinance. I

In considering what was in the contemplation of the I 
legislature in restricting the period of time within such I 

narrow limits it should be borne in mind, v/as pointed out' 

above, that the assessment rates are calculated from the dajte 

on which the valuation is brought to the notice of the rate-L 
। 

payer. In order to avoid loss of revenue it becomes । 

imperative that there shall be the minimum of delay in
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notifying the taxpayer* The legislature thus enjoins the | 

'l 
local authority to serve notice within the prescribed period

in order to ensure that it shall act with the utmost diligence 

and it atwi-its this object by making the provision imperative. 

A breach by a local authority of its statutory duty in. this] 

respect may^tmts, at the instance of interested parties, be| 

v is it ed with jp roce edings. by-vay^nf aandwinas= ■ nr pw by =a^

^ovonuo* Such appears to me to be the plain grammatical con

struction of the section and it follows that failure to ser|ve 

interim: 
notice within fourteen days does not invalidate the xxterxii 

I

valuation and that the respondent cannot resist payment on । 

that ground* ।

The question arises whether on the facts the appellant।has 

established that notice, as required by Section 93? was giv^n, 
i 

and, if so, from what date it became operative* The declaration 

contains no allegation that notice was given and it is 

obvious that without such an averment no cause of action 

v/as disclosed* Exception thereto was, however, not taken*

The appellant relied upon a letter dated the 1st December, 1953?

alternatively, upon an account rendered on the 1st ïlirch,

I
195^? as constituting notice and the case proceeded on that 

basis without objection* The matter will, therefore, be 
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considered as if the necessary allegations were contained in the 

declaration* , I
The evidence for the appellant discloses that on the 1st 

of December, 1953? immediately upon receipt of the valuation of 

the property in question from the valuer, a letter, addressed!to 

the respondent and directed to post office box number at I

- «^.a. p—™ .acptea a»
the letter and posting it at the Odendaalsrus post office was I 

explained in detail and this evidence is not in dispute* The| 

allegation that it reached its destination is, however, vigorously

contested*

The first question to be considered is whether the ad

mitted fact that the letter was posted raises the presumption {that 

it reached the respondent* It is contended on behalf of th^ 

respondent that in terms of section 8 of the Interpretation Ac^, 

1910, the posting of a letter only raises such a presumption t/here

such letter is sent under registered cover* I am unable to ^gree 

with this contention* In my opinion the application of Section 8 
as is,

is clearly intended to be restricted, xs±s. indeed, stated therein

in so many words, to cases ’’where any law authorises or requires 
nt ("XA/o

any document to be served by post” and tho Imr rule
^kjL C/OXU uxj . !

The difficulty which arises is whether or not the 
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presumption has ben rebutted by the evidence of the director, 

l£r. Kats. The latter’s evidence is far from satisfactory
!

in several respedts but there is no finding by the Judge |a quo 

on his credibility. No application was made by the appellant 

to have the case referred back for that purpose, with the!
I । 

result that we have not sufficient material at our disposal 

to enable us to arrive at any definite conclusion on the j 

question whether or not, if the evidence of Mr. Katz is ' 

weighed against the presumption raised by the posting of the 

letter, a balance of probability exists in favour of the 4pp~

„ . Iellant.
I

The appellant fails in his case in so far as it re^ts

upon the letter of the 1st of December. |

The account relied upon by the appellant in the altJr-

native is in the following terms :-

" 1 March 1954 i
Odendaalsrus Gold, Gen. Inv. & Ext. Ltd. I
P. 0. Box 5364, I
JOHANNESBURG.

DEBIT TO : THE MUNICIPALITY OF ODENDAALSRUS.
Farm Kalkkuil.

------------------------------------------------------ I
Rateable from 1/12/53 |
Rates for the year • 1953/^-954................. 236 6 - ।
Ground £115000 at 2d. ।
Improvements • £3^9770 at Id.

(Hine improvements) 400 9 - ।

£636 15 - I
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In order to appreciate this account in its true per

spective it is essential to refer to the letter of the 4th 

of August, 1953? directed by the appellant to the respondent,

It reads *

it -4th August, 1953 ♦

The Secretaries, 
Oggies,P. 0. Box 5364, 
J.OHANNESBURG, ‘

Dear Sirs, Valuation of the Farm Kalkkuil, and Improve
ments,_________ ____ ;_____

In terms of Section 97 of Ordinance No, 6 of 1948 
the Council is empowered to levy rates on all immovatle 
property within the Municipality and with a view to 
levying the rates, it has been decided to obtain the 
valuation of the land of the farm Kalkkuil and all im
provements erected thereon by the Freddies Company*

Upon receipt of this interim valuation you as dwner 
of the land and the Freddies Company as the owner and 
occupier of the improvements will be furnished with uhe 
amount at which the property has been valued and shall 
be liable for and pay the rates on une property in 1 
accordance with the valuation*

lír, J.A. Brown has been appointed and has been 
granted authority to enter at all reasonable hours in 
the daytime into and upon the Immovable property mention
ed above without being liable to any prosecution on 
account thereof,

A copy of this letter is being forwarded to the 
local Managers of Freddies North and South,

Yours faithfully,

TOWN CLERK, "

There is a direct and complete link between the account

and the letter of the 4th of August even if the letter of
I ।

the 1st of December, 1953? is wholly disregarded, •Jfe'l 

_____A ' gQaa.QbiftM=e person with the second paragraph of the foriter

letter before him imhi ■f.nMft ttvnwy an feiuji*! tlmt
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the notice foreshadowed

p-n-4^n4- 1-ofrhftT- Its terms are explicit and unequivocal and

it sets out specifically the respective amounts at whidh 

the land and the improvements have been valued.

The account is clearly a "notice in writing” and as it

states the amount at which the property was valued, the

requirements of Section 93 have been satisfied, it is, jin

my opinion, hot nm-eriy a substantial tet an actual compliance

with its terms and the appellant succeeds on this grounh 

apart from other considerations in Me favour.

In addition, the conduct of the respondent’s directors

Messrs Howitz and Katz makes it indisputably clear that no 

other interpretation was at any time placed upon the ac

Its receipt was acknowledged in the letter of the 29th Of

March, 1954, as follows :

it
30 Second Floor 

Beresford House, 
Kia in Street 

JOHANNESBURG.
29th March 1954.

The Town Clerk, 
Odendaalrus Municipality, 
P. 0. Box 21, 
OPENDAALSRUS.

Dear Sir,
RATES FARM KALKKUIL

We have received your Debit Note for rates on Farm 
Kalkkuil as well as the improvements on the farm Kalkkuil. 
I must point out that improvements are the property of 
the Freddies North .and South Lease Areas, and 1 am handing 
over to them your account for rates in respect of improve
ments.
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On behalf of this Company as owners of the

surface I hereby lodge an objection to the valuation 
of the land and will be pleased if you will advis^ me 
whether a valuation court will sit to hear the i 
objection.

Yours faithfully, 
QDENDAAliSRUS GOLD, GENERAL INVESTMENTS AND 

EXTENSIONS LIFTED.
Southern Mining Corporation (Pty) Ltd.

Secretaries.
Per - P. Katz

contained
The appellant’s reply thereto ijr Koxxi in a letter

dated the 31st March, 1954, in which the respondent was notified 

that the valuation court 'would sit during January or February 

1955, and that the respondent was invited to lodge objection to 

the valuation at such sitting. Mr. Horwitz appeared on behalf 

of the respondent at that sitting and raised various objections 

but he did not dispute that the account was a proper notice*

If further proof be sought of the attitude of the

respondent to the account it is to be found in the evidence both 

of Mr. Horwitz and Mr. Kutz. The cross-examination of th0 

former is recorded as follows

11 Where did you get that valuation from ?.......From the 
account dated the 1st March............................................ |

You also regarded that account as an intimation of 
a valuation ?........ Yes.

Not only of the ground ?.......Of the improvements as y;el±.
I mean, you in your capacity as chairman regarded that 

as an intimation that this ground had been valued at such 
a price?............... Yes. ”

The evidence of the latter is equally clear. The following 

is an extract from his evidence during cross-examination
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Did you regard that1' (viz. the account) ” as conveying 
to your mind that tae ground had been valued of £115,000 ?

....... Yes*
When was it dated It was dated the 1st March,

1954.
So then, I can put it like this to you, that when you 

wrote this letter of the 29th March, 19?4, you wrote it on 
the basis that the ground had been valued at £115,000?.••Yes♦ 

And you regarded it too as an intimation to you that 
the improvements had been valued at a figure therein stalled 
- £389,770?..........Yes.

Your Board of Directors were aware of this account, 
when it arrived ?.......Y^es. 11

Finally, Mr* Katz took the account to Freddies immediat|ely 

upon receipt thereof for consultation because the respondent 
i 1 

intended to hold that company liable for payment of the rate^ 

levied in respect of the improvements on the property* 
1 

Can acy proxsf be clearer ?

The question remains whether the respondent’s liability runs 

as f©om the 1st March, 1954, as contended by the appellant. There 

is no evidence of the date on which the account reached the Re

spondent as the first reference to its receipt is contained j.n the 

letter of the 29th of March, and there is, moreover, no indication 

of the time which, in the ordinary course, elapses between (the 

posting of a letter at Odendaalsrus and its delivery at 

Johannesburg* In all the circumstances it will not be ungenerous



to the respondent to fix the interval at one week.

The appeal is upheld vzith costs and the judgment of (the

Court below is altered to one of judgment for the appellant! with

costs in the following amounts |

(a) £157» 3- Cd. with interest at the rate of 8% pe/r | 

annum from the 8th of April 19^4 until date of 
pavement. I

(b) £3472. 18. 8d» with interest thereon from the 1st I 

May3 1954? until date of payment« ,
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THE TOWN,COUNCIL OF THS MUNICIPALITY OF.OpENDAALSEUS 

VERSUS

ODENDAALSRUS GOLD GENERAL. INVESTMENTS AND EXTENSIONS LTD.

— i

COEAM: POTGIETER R.

UITSPRAAK: POTGIETER R.

VERHOOE OP: 22, 23 & 24 April 1958.

Elser, die Stadsraad van die Munisipalitoit van 

Odendaalsrus, vorder in bierdie geding van Verweerder 

die bedrae van £83o-3"^ Plus 8^ rente vanaf 1 Januarie 

1954 datum van betaling en £34-72-16-8 plus rente 

vanaf 1 Mei 1958 tot datum van betaling, synde beweerde : 

verskuldigde bedrae ten opsigte van erfbelasting. In 

sy konklusie van els beweer eiser dat verweerder die ge- 

registreerde eienaar is van onderafdeling Nr. 2 van die 

plaas Kalkkuil en dat die gesegde grond tesame met al die 

verbeterings daarop geleS is binne die munisipaliteit 

van Odendaalsrus. Ingevolge die magtc verleen deur 

Crdonnansie 6 van 1943, so lui die konklusie van eis, bet 

eiser ln tussentydse waarderingslys last opstel vir doel^ 

eindes van die heffing van munisipale belasting op die 

gesegde elendom. Ingevolge die tussentydse waarderings* 

lys het eiser toe kragtens die magte deur die Ordonnansie 

verleen die belastings gohof wat te staan kom op die 

bedrae hie rbo genoem.

Verweerder erken in sy verweerskrif meeste van ।
I

/die bewerings............
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die bewerings in die konklusic van els, maar berus sy 

vcrwoer daarop dat hy nie vir- die btdasting aanspr-coklik
i

is nie, aangesien eiscr nie voldoen het aan die vereistes

ncergelê in artikel 93 van die Ordonnansie nie, en mce# 

in besonder aangesien eiser nagelaat het om binne 14 

dao na die tusscntydse wa^rder-ing uitgevoer is, 'n 

skriftcliko kennisgowing op vorweorder gedien het wat die 

bedrag waarvoor die eiendom waardeer is, ver-meld. In 

die loop van die saak en uit die argumente van die ad-

10 vokate hut dit trouens goblyk die enigste g^skilpunt j 

in die saak te wees. I

Dit blyk uit die getuienis wat dour eiser aan-i 

govoer is dat op 4 Augustus 1953 °ne Brown aangestel isi

as waarde!irder met die doel om die gesegde eiendom van 

verweerder te waardeer. Brown self het nie getuienis 

gegeo nie aangesien hy nie gevind kon word nie, on der- 

halwe kon dit nie uit die getuionis blyk wanneer preside 

hy sy waarder-ing voltooi het on sy lys opgestel het nie:. 

Dit blyk egter- uit die gotuienis van ene Arnold, toendpr-

20 tyd eiser se rekenmeester, dat op 1 Desembcr 1953 Brown! 
!

die waarderingslys aan eersgenoemde oorhandig het wat । 

dit op sy beur-t op dieselfde dag wear aan van Biljon, 

die assistent-stadsklerk, oorhandig het nadat 'n op- 

somming van die waardering in din waarderings-boek inge- 

skryf is, en Brown dit onderteken het. Van Biljon ge- 

tuig dat hy toe dadelik dio lys dour sy tikster op was— 

voile lant tik het en afskrifte daarvan laat afrol het. 

Terselfdertyd het hy 'n brief aan verweerder se sekretaris 

in sy eio handskr-if geskryf en dit aan die tikster gcgeie

30 om te tik. 'n Deurslagafskrif van die brief is inge- , 

handig (Bow. F) en lees soos volg:

/1st December, 1953«•*
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i
" 1st December, 195J. i

Wl/1 I

The Secretaries, !
Odcndaalsrus Gold Gen-ral Investments and i
Extensions Ltd., i
P.O. Box 5J64, '
JOHANNESBURG.

Dear Sirs, '

Valuation of the farm Kalkkuil and j
10 Improvements. ' ।

Further to my letter of the ^th August i

1953, advising you of my Council's decision ; 

to levy rates on the farm Kalkkuil and the |
i 

improvements thereon, excluding the old town I 

and Extensions 1, 2 and 3> 1 attach hereto | 

a list showing the valuations placed on the i 

land and the improvements. i

My Council's account for the rates owin^, 

will bo forwarded under separate cover." ;

20 Nadat hiordie brief retik is, is dit dour

van Biljon geteken, aan die tikster oorhandig wat dit 

tesame met die waarderingslys in 'n koevert gesit het, ■ 

dit toegelak het on aan die bode gegee het. Die bode i 

het sedls by die tesourie ver-kry, dit, volgens gewoontd, 

in sy possak gesit un dit op die pos gedoen. Hor:wel 

mej. Klcynhans, die tikster, en Geelbooi, die bode, uit} 

die aard van die saak nie kan onthou dat die besondcre 

brief in En koevert gcplaas is cn op die pos gedoen is i 

nic, getuig hulle wat die gewone prosedure is en dot d^e 

30 prosedure altyd gevolg ivord. Mnr. Eks teen, het deur 1 

middel van kruisrorhoor betwis dat die brief ooit in i

die pos buland het, maer ek kon ge n rede hoeg-naamd. 

vind om van Biljon, meJ. Kleynhans en Geolbooi se

/getuicnis............
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I 
getuienis dat die gewone prosedurc altyd gevolg word iri 

i 
twyfel te trek ni% en ek bevind dat eiser by ’n oorwig 

van waarskynllkhede b-^wys het dat die brief sowel as | 

rn afskrif van die waarderingsiys wcl in die pos beland 

hot. i
I

Mnr. Katz, sekretaris van varweorder maatskappy, 

aan wie die brief gerig is, ontken egter dat hy ooit i 

so'n brief of waarderingslys gekry het. $o-ook getui^ 
। 

mnr. Horwitz, voorsitter van die direksio, dat by, aan~|
I

10 gesien by bewus was van die vereistes van die Ordonnansjio, 

spesiaal vir so'n kennisgewing in die Iders gesoek het,; 

maar dat by niks kon vind nie.
i

Artikei 93 van Ordonnansie 6 van 19^S is in i 

195^ aansi^nlik gewysig maar aangesien die beweerde ; 

skuldoorsaak ontstaan h-^t in 1953 is die ou artikei ; 

nog van toepassing in die huidige geding. Die artikei; 

lees soos volg: ■

"93. Ondanks strydend- bcpalinge in hi^rdiei 

Ordonnansi? verv^t, kan die Raad te enige tyd: 

^0 nadat ’n algemene waardering van eiendomme

plaasgevind het, die waardering galas van enige 

eiendom ^at uit die waarderingslys weggelaat ' 

is, asmedo van enige gebou wat opgerig of ver(- 

beter is, of van 'n ciendom wat onderverdecl ; 

is, oi van gedeeltes van ’n eiendom wat dour ; 

verskillende persona bewoon word. j

Z^Q^tien dae nadat ’n sodanige tus^cn 

tydse wandering uitgevoer is, dien die Raad ; 

op die ci-naar of bewoner van die eiendom ’n : 

skriftolike k-?nnlSgewing, waarin die bedrag ; 

waarvoor dir- '* jl^ndom gowaardeer word, vermcld;

/ word............ ..
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word en vanaf die datum van sodanige kennis- ■ 

gewing, word die eienaar of bewoner, soos dieí 

gcval mag wees, aanspreeklik gehou vir betalipg 

van die belastings op sodanigo eiendom ooroori- 

kons tig die waardering aldus gemaak; met dieh 

verstande dat as die Waarderingshof, by sy । 

eor-svolgende vergadering, op appM by hom aap- 

getok^n, sodanige waard^ring vermindor, die ; 

ei^naar of bewoner dan aansproeklik gehov 

word vir betaling van belastings allaen op dib 

vermind^rde waarde on enig^ belasting wat V- ; 

veel betaal is, word aan horn deur die Raad > 

terugbetaal; met dien verstande v^rder dat 

waar di^ eiendom van 'n goregistreerde eienaar 

gnwaardeer was, h^tsy tydens 1 n gewone hetsy ;
i

’n tussentyds^ waardering, en sodani.ro r-iondoir 

daarna grootliks in waarde vorminder hot w—mjs 

brand, vlood, aardbnwing of andor ramp of deur 
i 

die gehele of cedeeltelike verniatiging van 

die geboue daarop, sodanigo eienas-r deur middel 

van ’n'brir.f aan die Stadsklerk gerig, die Ka^d 

kan versoek om sy oiendom wear to la^.t waardcnr 

en die Raad is dan v-rplip: om binne dri- wake^ 

na ontvengs van sodanig^ aansoek, die saak tei 

besleg.

As die Raad besluit om die waardering to' 

vermindnr en die eienaar mot sodanlg^ v-rmindor- 

ing tevred^ is, word hy aanspr-^eklik pehou vir 

die betaling van belastin^s allcan op die ver- 

minderde waarde, soos hi-^rin lat^r vermeld wobd* 

Ingeval die ^-i<maar ni» m^t die beslissiijr 

van die Raad tevrede is nie, kan hy na die ' 
/Waarderlngshof.......

sodani.ro
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Wa&rderingshof tydens sy eersvolgand^ vergader— 

ing appelleer cn ingevai genoemde Hof op grond 

van din voormelde rampe of vernietigine van 

Rebou0 din herwaardering verminder, word dis 

Pienaar of bowonor aanspreeklik sehou vir dis 

b°talina van belastings alleen op dis vermindgr 

do waarde on wel vanaf di-> datum wasrop din ; 

ramp of vernietiging plaasg;;,vind het, en enimb 

b^lastino-s, wat to veel betaal is, word dour

10 din Raad aan sodanign ei^naar of bowoner t-rug- 

betaal.11

Mnr. Ede ling, namens ^iser, bet in 'n kragtigb

argument aangevoer dat die woord ’’di'-n11 - cf soos in die 

Engels? teks uitg-'^druk "serve" - nie 'n besondere bo- 

teknnis het nie, nn dat dit voldoende is vir eiser om 

die skriftelike kennisgewing soos in di? artikel beoog j 

op die pos te doan en det sodr-a dit bewys ig^ ait nie 

ears verweerder sal bant om te toon rat by die kennisge- 

wing nie ontvang het nie. In elk goval, so lui die

20 betoog, bestaan daar 'n pr^sumpsi* dat din geadresseerdh 

1n brief ontvang; het sodra di--’ afsender buwys lower datj 

dit behoorlik geodresse'r was en in die loop van:

sake op die pos gedoan is, en daar word staat^ma^k vir 

hier-die stalling op die be si is sing van Dougan v. Estment, 

1910 T.P.D. 99g on Chittenden v, Schoeman, 1905 T.S. 42. 

Hinrdi- prnsumpsie is weerlegbaar maar, betoog Mnr. i 

Ede 11 ng, verweerder het we' ns onbevredigende aspekte in1 

die getuienis van Katz on Horwitz ni~ daarin aeslaag 
om to bawys dat die brief van 1 Desembor 1953 en die I

30 bylae nie ontvang is nie.

In die loop van sy argument hot mnr. Edeling

/selfs..........
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selfs verier gegaan en aan di° hand godoen dat die be- i 

palings van artikel 93 slaps aanwysend is, an dat selfs 

indien di<^ voorskrifte van die artikel nie nagekom is 

nie, die heffinp van die betrokk^ belastinp nie noodwondig 

ontreldig is nie* In dl^ alternatief is di° argument i 

dat in aik gevai die bepaling wat die tydp^rk van veertinn 

dar- voorgkryf slogs aanwysend is, on dat die rekening 

(Bewysstuk "l”) bewys is dnur verveorder ontvang te fo

veas het, on dat dit ’n voldo-nde konnisgewing ingevolgp 

10 artikel 93 is, on dat hoewnl daar-di^ rekoning eers bale 

mcer as v^ertien dae daarna gestuur is, die heffing van 

belasting nog geldig is.

Dio eerste vraag vat ok behandel is op vclke

wyso die wetgever bedoel hot die skriftelike kannisgewipp- 

moot geskied. Klaarblyklik is die bodoelino van din | 

wetgnwer dat die konnishewing moot g^skied ton einde ’n 

datum vas te stel van wanneer die eiena-;r vir die b^lase 

tines aansprenklik g^hou moot word. Dit is ongetwyfeld 

noodsaaklik dat beid^ die ^i^near of bewoner sowpl as die 

20 munisipaliteit b^wus moat wo^s van die betrokke datum.

Indian ’n k^nnispewine p^r pos e-stuur word, mag die 

munisipaliteit we^t op waiter datum lit gepos is, maar 

is dit nio bewus wanneer dit deur die eienaar ontvang is 

•nie. Die datum wanner die kennisgewing gapos word 

kan nie dien as die datum bpoog in die artikel nie, aan- 

gesien die oi-naar of bewoner nie van daardio datum bewus 

sal wees nie. Dit is derhalwe die datum waarop die 

eicnaar die kennisgewing ontvane wat tor sake is.

Die ^nigste manier waarop dit tot die munisipaliteit se 

30 kennis kan kom wanneer di^ k^nnisoewing deur di^ cianaair 

of bewoner ontvanp is, is d-^ur di-^ k^nniseewing persoonlik 

/af to lr~w^r
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af te lower- Persoonlike afl^w^rin^ ig dus die enigste 

wyse waarop ’n latum vasg^stol kan word waarvan beid? 

die munisipaliteit on die eienaar of bewoner kennis kan! 

dra» Maar selfs die woorda "lien" ©n "serve11 konnotecr 

myns insiens persoonlik^ aflewering. Ek vind dat die | 

woord "dien11 in die ’’Afrikaans© Woordoboek" wanneer lit; 

in juridiase taal gebesig word as ’n anglisismc aangosee 
word maar dat dit in daardie verband die betekenis dra ' 

van "besorg”, ”afgee”, "aflewer”. Al drie bierdie woorde

10 dui daarop dat die persoon dit in die band© moot kry, I 

en dui op porsoonlike aflewering. In "The Oxford English 

Dictionary’1 vind ons ook dat die woord "serve" in ’n । 

juridiese sin gebruik, toegppas wori by bestelling van 

prosesstukke- In sy juridiese sin word lie woord in 

die woordoboek as vole? b"*pa.Ql: "To mak'j legal delivery’ 

of (a process or writ)", Qm prosesstukk- t© bestel dui 

stands op ’n porsoonlike aflewering, Waar dit andersipds 

geoorloof word moet verlof verkry word vir vorvangde be- 

stalling ("substituted service").

20 vir lie redes hierbo uiteengosit is ek die

mening toegedaan dat artikel 9J persoonlikc aflewering 

beoog. I

Die volgende vraag is of die vooiskrifte van , 

die artik^l gebiedend of slogs aanwysen 1 is. In Me 

©'■rsta pick is die ter sake dienenle gedoeltes van die 

artikel in gebielande taal ing-klee. Die Engels^ teks 

lui ’’shall snrv« in writing" «n honwel die g©bi©d^nde I 

"moet" ni? in die Afrikaans© toks v©rskyn nie, blyk lit 

uit lie hole sinsnede dat die taal net so gebiedand is

30 as di© wat gebruik word in die Engelse teks. In di© 

saak van Messgngpr of th^ Magistrate’s Court, Durban v.
1 

/Pillay...............
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Pillay, 1952 (5) S.A. 67g op bl. 6^3 Ean den Hoover, 

r. A. :

”If a statutory command is couched in such 
i 

peremptory terms it is a strone indication, 

in the absence of considerations pointing- to 

another conclusion, that the issuer of the 

command intended disobedience to b^ visited

with nullity.”

In die onderhawig^ w?t sb opal ini? kan ck niks vind wat

10 dui op slogs 1n aanwysende voorskrif nie. Trouens ’n 

kennisgewlna1 is 'n sine qua non tot aanspreekllkh^i1. 

Alvorons daar ni« ’n kpnnisgewing is nie kan daar nie 

’n datum wees van wanneer die Pienaar of bewoner aan- 

spreeklik gehou kan word nie. Dat kennisgewing moot 

geskied, is derhalwe gebiedend. Myns insiens is lit 

00k gebiedc-nd dat die kennisgewing gedien moot word in> 

die sin soos ek die woord vertolk het want soos ek reeds 

getoon het is lit li^ enigstn wyse waarop ’n preeiese 

datum van aanspreeklikheid vasgestel kan word.

Dit mag wees dat die tydperk van veertien dae

nie gebiedend is nin. *n Wetsbepaling kan natuurlik 

gcdeeltelik gebiedend pn gedeeitelik aanwyseni we^s.

(Sien Pillay se saak (supra) op bl. in fine.) Maar

al sou di^ bopaling aangaande hier’li^ tydperk aanwys^n 

w^es baat dit eis^r nog nie. Dia rokening is redateer 

1 Maart 195^-, maar lit is par pos gestuur en is nie 

bestel volgens di--* voorskrif van artikel 93 nie. Ek

hot roods aangetoon dat di^ bepaling wat haniol oor die 

hostelling van die kennisgewing gobiedend is en eevolg^ 

lik as daar nie aan voldoen is nie, die kennisgewing 

nietig is on is daar ge^ndatum wat aanspreeklikh^id vir 

/beiasting............
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pelasting kan bepaal nie. Daar is geen getuienis 

wanneer die rekenin^ verwe^rder ber-eik h"t nie. en rre-
I 

volglik kan g^n Tefinitiewe datum b -paal word nie.
। 

Hierdie ^lnste feite toon w^r waarom lit gebied-nd is' 

dat di° beoogde kennlag^wing persoonlik bogtel word waht 

by ontst^ntenis laarvan kan geen lefinitïewe datum van, 

aanspreeklikheid bepaal word nie»
Bit is Baak d?t no.7 di^ brief* van 1 '

Dumber 19^3 met bylae no? die rek-;nW v^n 1 Maart 1 

195^ persoonlik bestel is, |

Uitspraak vir verv^pier met koste wort by- 

gevolg bevael.

g Mei 1953. (rí±t ) H-J- POTGIETEK,
BLOEMFONTEIN. ;


