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IN_ THE SUPRELE COURT OF SOUTH sFRICA

(APPELLATE DIVISION)

In the matter between 3 .

ADMTHISTRATOR OF TRAL'SVAAL Appellant
&
ROSE _VALERIE HUSBAND Respondent
CORAI: ¢ Schreiner A.C.J., de Beer, llalan, JJ.A. Hall et
Price A.JJ.A.
Heard *: 28th Novembe,r 1958. Reasons Handed In : S‘Ul'gg.
|
) Reasons for JUDGLET.
MALAN, J.A. 3- This matter comes before us on appeal from a

decision of Dowling and Boshoff, JJ.,sitting in the Transvgal
Provinclal Division. After argument, the appeal was diss
missed with costs and it was intimated that reasons for our
decision would be given at a later date. Those reasons now

follovi.,

The appellant was the defendant in an action institqted
by the respondent for damages alleged to have been sustained by

her as a result of a collisionm between a motor car, in whidh

|
t

she was a passenger, and a lorry which belonged to the appéllant.

|

|
The collision occurred on the 26th of September, 1996, on

the Johannesburg-Durban main road and it is alleged that the
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coliision was due to the negligence of the driver of th% lorry
and that as a result of such negligence the respondent shs-

tained serious bodily injury.

11(1) read with Section 19 sub-sections 2 and 3 of Act 2

|
The action was brought under the provisions of Sectton

E of
1942, |

The appellant filed more than one plea but the only|issue
‘um: which we are concerned at this stage is a plea in bar ba%ed

upen Section 99(a) of Ordinance 9 of 1933 (Transvaal) which

provides that < ’

L No action shall lie agalnst the Administration Aor
or in respect of damages sustained or alleged tJ
have been sustained by reason of the default or‘
negligence of the Administration in connection wlith
any matter relating to the state of the roads or
‘bridges under its charge, or in consequence of aLy
act performed by an officer of the Administratio
in the execution of his duty in connection with fuch
roads or bridges unless -

(a) written notice thereof clearly and explici?ly
stating the cdase of action and details of |the

claim shall have been served upon the Provincial

Secretary within a period of thirty days aﬂter

the cause of the action arose. "
|
Preliminary allegations which bring the case within the

‘first portion of Section 99 are set out in the plea which

proceeds 3



3 |
" The plaintiff's notice of the 22nd October 1956|does
not comply with the provisions of section 99(a) of
Ordinance No. 9 of 1933 in that it does not state the

details of the plaintiff's claim ; it does not dtate

the cause of action expressly and explicitly. 1 |

After evidence had been heard the Court a_guo dismissqd the
plea . ‘
Dowling, J., 7relied upon the remarks of Murray J. in tke

case of Theron v Pretoria City Council, 1955 (2) S.A. 259, Fthat

|
"the legislation has created a position of uniformity in regard
"to every exempted person if he or it should adopt the role]of

Combary . Lelsl

"or act as a registere%? andnthat as the appellant had adopted

dadd
such a role,Section 99 éeex not applye.

Theron's case was approved in this Court in Natal Proligg-

|

ial Adminigtration v_Buys, 1957 (4) S.A. 646. 1In the lattdr

|

case action was instituted against the Administrator under Act

29 of 1942 for damages sustained as a result of a collision|

car
between a motornand a lorry owned by the Administration. Section

34 of Ordinance 11 of 1942 (Natal) limits the period within

which such actions may be brought to four months calculated from

the date upon which the claimant had knowledge or could reaan—
ably have had knowledge of the act or omission complained o#.
It was held that Act 29 of 1942 and not the Provincial Ordin$nce

I

governed the period of prescription. The principle involved in

|

I
|
|



the former case was identical.

These decisions clearly strike Section 99(b) of khe
Ordinance under consideration which limits the time withiL
which actions falling under Section 99 may be instituted #utj
as different considerations apply to the giving of notice’under
Section 99(a)/those decisions do not appear to me, direct%y
and authoritatively, to dispose of the questlion whether Séction
99(a) is likewigse repugnant to Section 11(1) of Act 29 of|1942.
There is no indication that the question was debated on those

lines in the Court below and the learned Judge does not.s?ec-

ifically discuss it in his reasonsa.

The question is crisply raised in the appellant'#

heads of argument, but lr. Human, who appeared on behalf of
the appellant, contentied himself with inviting us to assuﬁe,

for the purposes of the present appeal, that Section 99(a{

applied in so far as the provision of notice to the Proviﬂcial

|

Administration of an intention to ingtitute proceedings iﬁ

concerned, and to decide in limine whether or not the notﬂce

directed by the respondent's attorneys to the appellant on the

22nd October, 956, was a compliance with that sub—sectioJ.

If such conclusion was adverse to the appellant it followefd

that the necessity to deal with the applicability of SectiFn



99(a) did not arise.
The letter of the 22nd of Cctober runs 3=

" We have been instructed by our climnt, Liss ROSE
VALERIE HUSBAND to advise you that she intends to bring

a claim against your Administration for the sum of

£15000.0.b. or such other amount as she may be advise
when it is possible more accurately to assess her claim.
Our client's claim arises out of a motor accident
which took place on or about the 25th September 1956,
near Standerton, Iransvaal, when a motor car in which
our client was a passenger collided with a motor
lorry number TPA. 3458.

According to our instructions the accident was due

to the negligenﬁn driving of a servant of the Adminils-
tration acting within the course and scope of his emplioy-

ment as suche"

In considering whether this letter is a compliance with

Seétion 99(a) 1t should be borne in mind that the primary

0} I provines

objectpﬁh@?@@? is to ensure that the Administration shall Je
appriseé}within reasonable tim%’of an intention to hold itj
liable in damages sustained as a result of the default or
negligence of any officer acting in the course of the execution

of his duty in circumstances circumscribed in the sub-sectione.
|

The Administration will fthus be able to investigate the ciqcum-

stances and be placed in a position to determiné whether iw

should settle the claim or prepare its case t0 resist ite. |

The approach to the interpretation of the sub-section
|
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|

ought, consequently, not to be technical and a notice shbuld

|
be held not to be a compliance with the sub-section only' if

it fails to set out a cause of action or if it is so wanring

in particularity that it is deficient in essentials and s a
V]

conseguence hampers the Administration in a proper invesLigat—
/

ion of the complaint. While it may be desirable to havT a
more or less full statement of the facts relied upon, a &ald

|
statement of the essentials, in my opinion, suffices provided,

however, that there has been substantial compliance with the

requirements of the sub-section. |

The letter of the 22nd of October can hardly bé

described as a model of precision but in spite thercof I am
|
of opinion that the appelEnt has no substantial grounds flor

raising objection thereto. The incident complained of ﬂas

unquestionably been clearly identified. The letter seta out

the date and place of the collision and states the regisﬁaat-

ion number of the appellant's vehicle involved therein. #he

|

cause of action is based upcn the negligence of the driver of
) |
- 1

the lorry and it is stated that the respondent was a pass?nger

in the mctor car with which the driger of the lorry colli@ed.

The amount claimed by her is exceptionally large & pasmdwc

4
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from which it may W& reasonably be inferred that the claim was
intended to be primarily in respect of personal bodily injuny.

This view becomes increasingly clear if regard is had to the

circumstances in which the damages are alleged to have beenr
sustained.

The question whether Section 99(a) of the Ordinance is |

repugnant to the provisions of Act 29 of 1942 is left opene.

7L
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