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In tle matter betwesen :=

. |
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4
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. i
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|
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SCHREJMER AC.Jet= For the vears ended 20th Junp
: [

1350 teo 1955 Inclusive,; the respondent was assessed to Fax

under the Income Tax ict(No. 31 of 1941) end to provincial

/and income/ l
personal/tax under Ordinance 17 of 1928(N). He pald the

|
emounts sssessed but in 1857 the Cormrissioner ilssued addi-

I

tional assegsments, ostimating under sectlon €4, the red-

l

. |
pondent!s btaxable income angd income subject Lo super taxk

. |
Also during 1557 the Comrlssioner estiscted the respondept's
|
income in respect of the yeer snded 30th June 1956, and is-
|

sued sn assessment snd, to correct en arithmetical error; a
. |

revlised assessmendb The notices of assessment includkd

|
provincial psrsonsl e2nd provinc iel Lncome tarxs The noticep

|
further/,..... 1



furthermore shoved certain sums ¢s zdditlonel tex ctarjed

|
under gection 6E. 1Included In these sums were smopmts rdled

|
to the flgures fer praincial income tax, and calculatgd on
|

the besls of 8 pevcentr;e of the additlonal tex cherged
|
under section 65. The respcndent peld 2ll these additfonal

i . |
sums but in respect of the additions to the figures fop
3t W C vy ere c“,..J,.L -W._...t
provincicl income tax dild so under protest. Simse thel pro-
A

cedure by way of sppeal to the Speclel Court for hearipg

da 0(. s "T‘r\o{.
Jncome Tax avpsels 4688 not cover F, coasec oF—blis-dcknd, the
n

|
respondont applied to the Durban snd Cosst Twcal Division

|
for sn order declsring that the assessments werc wrong In so
‘ |

far as they Included In the arount of provinclisl incoﬁa tex
|

sums calculcted es porcentages of the additional tex gaysble
under sectlon 65. M™ie reapondent also asked for repa?mont

of the emounts peid under protest, tobtslling £305. 2= 124,

!
with iatersest end costs. JLUES J. grented the orde* es

prayed ond tlhe Commlssloner now eppeals, the porties hsvinﬁ
|

agreed in writing to the appeel belng brought dlrect to this
i
Court.

The meterisl portions of ssptlon

65 of the incouwe Tex Act, in the form applicskls In tFe

years in question, rsad -
l

"65(1)/viiuee



"65(1) & texpsyer shall be recnired to pay, in cdditicd to
the tax chargesbls In respaect of his taxable inCOmeior
Income subject to super tex =~ |
(a)if he mukes Gefault in rendering a reburn In respsct o:

any year of assessment, on amount equal to twice'the
tax chargeable In respect of his texeble incone $r in~

|
coma subject to super tex for the yecr ol sssesshent;

o |
(b)if he om'ts from his return =ny emount which cu_hkt to
have been included thereln, en arount equal to tilce
the difference tetween the tex 28 calculatod in Pes~
pect of thle tezxable Income or Income subject to Fuper
tex returned by hlm and the tex properly chargeetle in
respect of hls taxebls lncome or income subjsct ito
super tax as finally determined aftser Including the

amount omitted; |

(¢)if he makes any incorrect statement in =2ny retuén ren-
éarad by him which results or would,1f acceptsd, re~-
ault in the assessment of the normsl or the supdr tex
at on arount which 1s less than the tax properly
chargesble, an amount egual to twice the differénce
between the texﬁzssessed in accordancs with thelreturn
mede by him and the bex properly chargeable i? the in-
correct statemsnt had not besn madescssse '

(2) If the Gommlssioner is satlsfled thet the defenlt In

rendering the return wes not due to any Intent eitﬁer to

defraud the revenue or to postpone the peymant by bhe
taxpayer of the tex chargesble or that sny such omfsslon

«seasewasd not Gue to any intent to evade taxatlion pn the

part of the texpsyer he mey remit such part or all of the

seld additlonel charge as hse may trhink fit. |

(3) Tre additlonsl smounts of tax for which provision 1s

made under this sectlion shall be chergseable In cases

where the taxable income or income subject to super tex

or any psrt thereof i1s sstimated by the Cormissloner...."

Thﬁ/.ooo.o l
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' I
The operative provislion of Ordinance 17

i
of 1928 (i1.) wes at all matdrisl tlimes to be found in Brdi-

: l
nence 5 of 1945 (N.), with an smendment of the percentage;

‘ |
it substituted for section 3 2 section which, sc far aq

!

material and as smended, reads = |
]

"3(Ll)eseeeothere shall be charged and lsvied annuslly 4n

respect of the year cf assessment - : j

A. & tax (to be known zs the income tax} upon thse 1ndome
of every person resident Ain the Provinée liebla f%r
income tax at the rate of thirty per centumscalculated

cn each completed shilling, of the amount neid Or;pay-
' |
able by such person ln respect of normel tsx or syper

tax, or both normsl and super tax, under the Income Tsx

|
£ct in resrect of the ysar of asssessment. '

*
1"

AP &0 O RERY RS S EYTE SRS

|
i
: |
The ensbling statute supporting this

: |
provision 1s the Flnanclal Reletlions Consolidation end, Amend-

‘ !
ment Act (Act 38 of 1945), the meterial portions of whilch

!
1

read -~

"7, In this Act, unless the context otherwise indicates =~

tincome!, 'lncome subject to super tax','taxable Income!
vees+eh2va the meanings respectively assligned théreto

' 1
in the Incoile Tax AcT 1941lececen

petercsessshevtoeenaeny ‘ !
8(2)Unless end until Parlisment by law otherwise pro?ides,
g provincial council shall have power'tc ralse révonue
by way of taxatlon thréugh the sources specifiled;in the
First Schedule snd through no other source vhatever -
anything to thke contrary notwithstanding in sections

gighty-one cnd eighty-five of the South Africes Agt 1809.

Q.at."..’.‘t.lvlolll. '
(4‘)/......




(b} In the case of ircome tex on the incomes of persons,
other thran compenles, the tax shall be levied by a
province only on persons who have been resident
within the province for nct less tnan ninety écn-
secutive Gsys durlng the year of asgessment, énd
shall be in the form of s percentgge of the whole
or any porticn of the emount paykble by any shch
person In respect of normal or super tex or bpbth
noriol and super tex under the Inccome Tax Acti1941
{Act 3l cf 1941) in respect of the yesr of sysess-
ment which f{orwms the bLeslis of the levy.

(7} The power conferred upon provinclel councils by ﬁhis
Act to levy g tex on Incomes of persons other than
conpeniag includes, subject to the provigions of this
sectlon, the rower %to impose a tsx based on the $uper
tax psysble by any person under the Income Tax A?t
1941, notwithstanding that such suver tex may be levied
in whols or ln psrt upon ~
{a)emounts which do not £211 wlthin the definition of

'income! contalned In the Incoue Tex Act, 194h; or
(b)dividends distributed by companles deriving income
from mining operations.

[ 2X 20 B I BRE B I RN Y AR N R I 2 R R IR I I I I R I IR B

FISST SC EDULIE

Item 8, Subject to the rrovisions of subsactlion (4) of
section eighls.cvas
(8) a personal tsx on persons....;c
(b} an income tax on the lncomes df persons othor

than companieSaeesas "

In considerlng the effect of these

Provisions/eseees



provisions 1t must be observed in the first plece that the

' l
Ordinonce remserErt¥T follows the language cf the engbling
Act. If there were any difference in tihe lanzuage whic¢h
might result in the net of the Ordlnance belng wider then
what the ensbling Act ellows, to the extent of such willening
the Ordinance would be invelid. It is sufficient therbfore

|

for present purroses to examine the language of the engbling

Act 1n relation to that of the Income Tax Act, in order to
El |
see whether the addltional tax or chargs for mkrk which

section 65 provides f2lls within the meaning of the enabling

provisions, namely, an incoms tax on the incomes of pgrscns
. '

other than companies, in the form of a mercentage of the
i !

emount payable by the taxpayer Iln respect of ncrmal o?
supsr tax, or bothe

The enabling provisions ohly
authorise an lncome tax on the incomes of'persons, whiich,
in short, means, in terms of ssctlon 7 of the Income Tax
Let, their receipts and accé%gés, not beihg ceritel dnd
less exemptionse Before 1945 the taxing powers of Pﬁovin-
clal Councils had been “efore Tarllament }epoetedly éhen

. [
tho successlive Finsncisl Relations Acts were enacted, and

I
in relastion to taxetlen on incomes, questions arcss ln the

!
courts as to whet was coversd by "income" in the different

0rdinenceis/......



. - - gyt ~ s by i
ordinances end tleir enabling Acts. Such cuechlons wore,.oT

instance, consldored by this Court in Commissloner for Inlend

Revenue v. BEState carlick (1934 {,D.263) ond Browns*eln v.

et

Commissloney “OT inlend Revenue (293¢ w.D. 156)a Vhen Act

38 of 1945 by section 8(4)(b) reculred that.ﬂ prcvinciai 1o~
coms tex or ©OX on income should tske the ‘crmof a perFen~
tage of the texpsyer's normel or supsr tax or noth, it dic
not loosen the neneral wastrictlon cortalned in sectlon 8(2)
and ltem 8 of the First 3Schedule, tlhe tax hzd tc be on lncome
es Gafined, 3Section 8 (4)(b) 2dded 2 furthsr restrictﬁon.
Provincial Counclils ¢ould not emberk on thseir ovn systém of
Incore texetion wit' treir own schiemo of defuctlions or.ebate-
ments; they were cowrelled to koep to the system prnvi@ed In
the Income Tsx Acte This followed from the raquiremenﬁ that
thelir texatlon must take the fecrm o~ exactin; 2 percentege of
the normel snd super tax vaysble. Pput provincial irncome
texes stlll had to te taxes on income ss d;finod, unléss

Ferlisment s“onld moke some other ensbling extension.

Such #n extension is to ve found

In section 8(7), Trot subsection shows thct Perlicaept was

LG SR y 1 Y
fixing precisely tre tiw@s of receipts cr sccruels thet

Provinciel Counrils misht tox as income. Where Porlltrent

intendedd/ e, s oo



intended to £llow t-em to (0 outside the definltion of

tneome in tla Income Tax Act 1t gald so exrressly. It is

significent i st bv contrast nothing wos done through defi-
7 |

altien or other eluciclatlon to tring the "additicaal teg”

or "additlonal charge" irposatble urfer sectio= 63 wifhi}] tae
|

rotlon of incowuc thet mlght te the subject of prcvincisl

taxation. Even 1f, as counsel “or the Comrissioner con-

tended, sectlen 8(7) did mo more than make assurance dotbly

sure, the inference remalns that, 1f Parllament hed intended
to make the irmpositions provided for -n section 65 taxghle

by Provincial Councils, 1t would in 21l probsbility have

done so expressly when it was enscting subsection (7).

it cannot we auestioned that the

acditloncl tax iz in r sense s taxs« "1® Tact thet under

H !
section €F(2) the Corrissioner may remlt, surports the view

thet 1t 1s an unusval kind of tax, but, although it is crl-

led iIn that subsectlon s charze, 10 subgection (3) it iis csl-

led a tax. And 1t was trested by this Court in Israeisohn A

Comricsioner for Inlmnd Revenue (1752(3)3.4.529) ss o tex for
F

the purposes of secticn 85 of the income TaxX ict, Obviously

t

i he ‘
it 1s largely a guestion of/use of words and it must be sc-

cepted that thre additional tex is & t8¥ fOT £resent purposes:

But/...--- ]
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But when its ]

trus natira

Q

[

erainined 3t becowes dlfficult

4

Lo

regard 1t gs a form of tax on income, 1%t Lls not a part of

"” N .
the tokproyar'!s rocelpts or eceruala, tsken by the Stete In

order tc mret the expenses of govsrnmsnt. It is "in esseuce

if

e penalty" [(Zarcolschn v. Cemrmiczeloner ‘or Inlernd Revgnua
~ supre =~ -t pages 539 to 540); 1t is there to snsure,
!
possible, thebt ratume shnll be henest end aocuretes TIta

emount Gepands only Indirectly

income; cirsctly it depsnds on

does not confoll Witk ordinery

misconduct 28 8 Kind of tex on

&

the form of & percentage of

oy
<4

to resjard b as ltself

) ~ »
oY Y&

of a penalty lmposed

orlssion from £ returm or “or en ‘ncerroct ctatement

tre to wmake

on the slzo of the taxp?yer‘s

the glze cf »is defcoult, 1t

uaage %¢ speck oFf a tax on

~

{ncome. Vhere & tox tdkes

!
tox on inceme it ls neturcl

vex on incomes But a percenfsge

a

return or for an
!

trog

return 1g not ¢t €1l 1like a tax on income:

It is
certain ar_urents edvencec
in

the nadicional tex wes, in

super tex, coursel referred us

n

by ccunsel

suppcrt of

eflTect,

acessary, hcwevor, to sirrlne

for the Co.alsgzionser.
his contenllicon!trat

en incressed norngl cr

-~

|
to the wordin. o’ sectlo

67 (1) pg %t was inrlore a new subsection wes introducpd by

sct 47 of 1944.

In its originsl form the subsectlon rro-

N 7/
*‘-‘?ﬂf L EE N Y
I



~ 1l - |
i

~vided for the charging of ¢ "treble rate of tax" in cjyt
J

L

cases ol defeult. Althous) tho essentislly panal nstuie of
!
|
!

the prdvision was equally present in the originel f

1dea thet incressed Income or super tox must be paid b -

rmilo
|
!
the subsectlion;it wes on 1ts face more consonant with The
I
cauge of the defsult. The fact that Perliawent made ﬂ

l

J

change is primes fszcle apeinst the Comnissloncr. <We do| not
|

[

|

Imow why thof change was made, but it ls natural to suyrrose

thet onso resscn ot lesst wasg in order tc rezister a cﬁanga
|

of intention or £ clarfification of Wesnzng, in parti%ular
|
't seemg feir to suppose that Tarlisment wighed to en%ure

I
|

thaot the distinction should be clezr Letwesn normel atd sune

tax on the one hend and the sdditjional tax or charge bn the
l

other, Though they woere to be colbected together by %he

ed and clarifisd by mors appropristse lenghagts

Ty

In tke court telow JANES wag

J!
|
|
same wmachlpery thelr essentlal difference wes to be meintalni
[
!
!
|
I
l

i

invited on behalf o7 tre Cowriscioner to atbtach impo#tance

to the words "in respact of" appearing in sec¢tion S(ﬁ)(b)
!
of ict 38 of 1945 ané 1n section 3 (1) Bs of the Or ::nance-
' j
|

The learned judge rejected the Comnissioner's submisision

into - JA
For Feasons/which it is unnecessery to entels The srgument

1
I
!
I
|

was/ . oeaes

-
N | ‘ ' '
i
i
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’ 1
wig arparently tc the efTect thet In & wide sense the od-

e "tn raosnact "

ditional tex might e sald to be & clar

"3
normal or gsuper teXs Ip this Courb cou-sel .cr LR Sorgia*
sloner ebandoned the argument, end richtly, since the wWords

"in respect of" ir the provisions in cuestlons narely garve

|
4

to provide s zrawnaticsl llnk botwcen tre smournt pald gr

reysble &nd normsl or super tax. It hes nof beariny oh the

relcztionship betwacn the aéditlional tex and normal end &

super tax.

In t-is Court, however, counsel

for ire Commizsiconer did stress the sgsreietion in ssaticn

65 of tho addiiion:l tex with tre toxpaver!s texelle income
|

sr; his 4rccue subjact to suvper tex. Counsel sought %o

strengthen the Inferencs thut edditionsl tex is really ed-

|
¢it lonel nom.~l cr surer tozx by peferring to other kihds of
|

tsx lmrosed by the ncows Tex :ct, 4These othor Li»ds, he

peinted nut, =ll have distlact nanes, whiile tle aﬂdiﬂlonal

tax, It wes sugzested, ha«d none uLut 1fs simply anrexdd to

t

normal and guper tex. I am unabls to drgw any Infergnce

from the fpilure to use any neme other than additionil tex,

and 30 far ey the fzctor of ssanciabicn with normal &nd
|

| N
guper tax ig concerned thls only follows from tle mey‘oc of

calculetlon/v.vess
|
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calculation erd of colk cting the additional tax; 1Lt doFs not

t
indlcate that the letter was being trected by Perllizament

of
as if it was/the same nature es norral or super tcx for the

Furpose ol such &n engulry cs the present once I

|

Counsel also contended thet as Pro-
- !
vinclal Counclls ere like the Unloan Perlicrant interestrd

in the ﬁu%ishing of preper returns, it must be presumedithat

the right Lo impose séditionsl tex is part of Lhelr right ko

impose & tsx on incomes. There is no sound btasia for shch

o presumption. Wlthout express or inplled provision tcjthe

contrery fineas anC penalties go to the Uniop fiscus. Tﬁis

ergument carried the genersl cuestion no fu;ther¢

Finally counsel for the Coimslss.oner
1

!
relled on Case Toel in Volume 4 of the Cormonwselth Taxptlon
i

\
Board of Roeview Decisions (4 C.T.B.BE. 1). TUnder o prcvislon

broadly similsr to our section CE tha majorlty of the Bpard
of Revlew held that a sum imposed by way of.edditional tax
was deductible from the taxpayer's lncome as teing "lncpie
"tax peyeble In respect of texable income". There thr e
payer successfully clsimed that the additlionsl tax, desbite

1ts pensl nature, was elro in the ncture of income bHaox. Hef-
, |

erence was mzde in the major!ty judgments to certeln CGFGS

in/......
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xr Y e v z [
in te High Gourt o .ustrelie whlel were mantioned in

e |

_ Tt un ayy in my vlew
JIaraelsohn's c&86 (3EE£§_' It 1s n?ﬁs ry inmy vl i

to Investi-ate the bases of the decision of the Eoard cf

Review more cloaely thon to S8Y thset there clearly wore

aifferences in bhe enactments there 1n cuestlon which wﬁght

well lesd to a éifferent concluslion from the cne that otr

ovn statutes would support.

in the present cage it ls tpbe Fom-
!

missloner end not the texpayer who ls sttempting to estiab-
1ish thet additlonal tex is income tex in the form of a

rercentage of the smount paystle in resnect of normel or
|

I

super tex. 1In cegse of doubt tle constructlon would be

egalnst the lerger lrpositigy (Borcherds ".0., v. Rhodesls

Chromo end /sbestos 00.,1930 4,p, 112 et pare 119, quoted

In Isrselsohn’s c&8e€,8upra ot page 540). 3ut I o not |con-

sidar thet this 1s 2 case of goubt. On the proper interpre-

tation of the provislons 1j suestion 5t sesms to me thit

"MES J. WG 1okt .o ;
JLKES J. was rlcbt in Erantin, tre epvlicatlion. The fopn. of

the order zrented 1a not 1y cispute.

Th

¢ arpesl is dlsmissed will costse

-,

\
] el
Bayerfh Josre k(muw -:’:"f‘_’_ . . e
Holl, 4o eces g. y 2. 58

—————— |
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