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IN THE  SoPhELE COURT OF SOUTH AFRICA.
(APPELLATE DIVISION)

In the matter between 2

DAVID MAGAQ . Appellant
&

REG i_ﬂ;A Respondent. *

CORAl ¢  Schreiner A.C.J., Beyers, ve Blerk, Ogilvie Thompson
JJ.A. et Smit A.J.A

Heard : 4th December 1958. Delivered : 0 \2- ¥9

JUDGMENT !
SHMIT, A.J.A. 3= The appellant was convicted in the courtlof

the Magistrate for the Regional Division of South Iransvaal .of
the crime of robbery and sentenced to eighteen months imprigon-
ment with compulsory labour and to receive a whipping of four
strokes with a cane. An appeal to the Transvaal Proviancigl

Divigion was dismissed but leave to appeal to this Court was

granted. The particulars of the charge preferred against [the
appellant are that he wrongfully assaulted one Joseph .lashad at
or near Highlands North on the 18th April, 1957, and with fqrce
or vioience took from the person or possession of the said'

Joseph lashao certain articles, the property of Ralph Rose.

Ralph Rose oficupies house No. 38, in 8th Avenue,



Highlands :lorth, Johannesburg. The stand on which thip
house i s situated is at the south-western corner of 8th AVenue
and Hamlin Street. The house faces north. In the yard ahd at
the back of the house is a garage with an entrance door in:its
eastern wall. This wall is in line with the eastern wall

of the house and these two walls are connected by a wall, twelve

feet high, with a door in it. A servant's room adjoing the
|

garage on the southern side. Tt has a window in the eastérn
|

wall facing Hamlin Street and a door which cpens into the yard.

|
This wall is about ten vards from a fence which encloses the

|
stand on the Hamlin Street side. This fence is three fedt

|
six inches high and in it is a gate opposite the sgarage enﬂrance

|
doO0T.

On the morning of the 18th April, 1957, Ralph Rose and

his wife departed from their house leaving their native serbant,

Joseph lashsao, in sole charge of the house and its contents.

At about 11.30 a.ms. the same day Joseph was working 1n the yard

of his waster'!s house vhen he heard knocking on the door in. the

eastern wall of the yard. He opened it and saw two native males

|
standing outside the yard at the door. A third man, laterJ

i
identified by Joseph as the appellant, was standing on the north

west corner of the intersection of 8th Avenue and Hamlin Stﬁeet.

The two natives guestioned him about the whereabouts of his
employer and of a man called llac, who, they saild, used to wgrx

there. After more questioning one of them asxed rermissiion

to enter the yard in order to |



_ . said
relieve himself. When he came back Ae xxai to the othler

one : "Sergeant let us enter this man's room and search|"
Under the impression that these two men were detectives| he
accompanied them to his room in the yard. One of them
closed the door in the eastern wall. In his room these #==

nen made a pretence of searching it. They found nothihg

and began assaulting him. One of them produced a revolver

ordered W
and =wxeExEd Joseph t0 lie doén on the floor. This he %id.

were
His arms whExE then tied behind him back, his feet Lied

'and a towel bound over his mouth. The man with the reTolver

threatened %o lill him if he talked. This man then tord

his compamion to call the other one who was outside.

. ) by
While Joseph was still being guarded in his room/ the an

with the revolver he heard the other one calling the third
person and the two of them enteriwg the yard. He heard them
h

talking and heard one say "VWe have got him". After that he

‘LAM‘t&JJ .
heard nolses owteade the house 2 noises of metal striking

i

against wocd. Then Joseph heard Sampson, who works néxt

door to him, calling him by name. The man who was guafding
Joseph opened the door and went outside. He told Samp%on
that Joseph was still busy whereupon Sampson left. LaTer,

however, Sampson returned and called Joseph as before. | The

guard again went outside but this time walked a distance of




about fifteen paces to meet Sampson whom he told that Jos eph

had gone to a shop. By this time, however, Joseph had mrnagcd
to free his handsa He pulled his gag down, got on his brd

and jumped through the window in the eastern wall facing |

Hamlin Street. When he got outside he started screaming. He

was then in that space about ten yards wide, between the gasterr

wall of his room and the fence. His feet were still tieg.

While me was screaming he saw appellant jump over the feLce

cF

into Hamlin Stréet. Joseph hobbled along %ith his fee
still tied and also jumped over this fence by placing his
hands on the top of the fence, pressing on it and swinging
over. In Hamlin Street he met a grocer's boy who untiegd
his feet. By this time he had seen the two confederate;
of appellant run down 8th Avenue in a westerly direction

in
while appellant was running ERWX Hamlin Street in a nﬁrth-

erly direction towards 9th Avenue, followed by Jack, a njtive
who works in the house opposite that of Ralph Rose in Hawlin

Street. When Joseph was free he ran after the two men whom
he had seen running down 8th Avenue. He, however, soon aban-
doned this persult as hopeless‘and followed Jack ;nd the app-
ellant. He caught up with them and threatened to throw a
brick at appellant who he sayslwas "punning and fighting at

J

the same time', but the other people present diss%gded Hime
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Th%rsurrounded appellant and caught him. Joseph had no doubt
at all that the man they caught there -~ the appellant |~

was the man who had jumped over the fence after he had scream-

ed.
Appellant did not question the correctness of whgt
took place at the house of Ralph Rose as related by the Crown

witnesses nor that he was caught in 9th Avenue a short dig-

tgnce from where his car was parked. He, however, denied
that he was at the house of Ralph Rose that day and that Le
was the man who was seen jumplng over fhe fence. He explLined
that he was in 9th Avenue that morning for the purpose ofi
tracing the whereabouts of a native girl, named Dolly, thm
he had taken out on a previous occasion. He parked his Lar
in 9th Avenue, apparently near the house where he knew Doily
had lived. He inquired at the house where Dolly was and‘was
told thgt she was now working dower down in 9th Avenuse. $e
walked down there but could not find her. On his way b£ck

Street and 9th Avenue} he noticed many boys standing arou&d

to his car and while crossing the intersection of Hamlin

the corner of 8th Avenue and Hamlin Strect. They were s¢eak—
ing loudly and he heard a voice saying '"one of them, theri he

comes at the corner'. Then they came running towards him.




|

; |

When they got near to him tﬁ also started to run becausr he
got scared when he saw the wirss= mob coming towards himl
He stated that when he saw them coming towards him he
noticed that there was nobody in front of them nor did he
see anyone running down 9th Avenue.

The identification of the appellant as the person, who
was seen jumping over the fence at Ralph Rose 's place (le-

pends mainly on the evidence of Joseph and Sampson. Sampson

stated that he went to see Joseph that morning to tell him
that he had already knocked off work. He then left JoLeph
in the yard where he was working and went across Hamlin‘

Street to the house where the native Jack works. There|he

stood on the pavement talking to Jack who was busy in tLe

kitchen. Wnile he was standing there he saw appellant|and

another native entering Joseph's yard. Afterwards he #aw
the appellant come out again énd stand under a tree on Fhe
premises where Josyeh works. Sampson then went back tF

his place of employment and stood against the fence. Trom
there he shouted to Josﬂgh, but a native who was in frort of
Joseph's room, told him that Joseph-was very busy. Sampson
then want and locked his employer's house énd went throligh

their premises into Joseph's yard. There this native, who

had spoken to him previously, told him that Joseph had gone




7 |
to a shop and had sald that Sampson was not to wait for Lim.
Sampson then walked out of the yard through the door in fthe
wall of the yard. When he got into Hamlin Street he tu{ned
around and saw Joseph skipping with his legs tied up and
heard him screaming that people were breaking into the ’
) ran
Eorppeans¥ house. Sampson Xkem t0 report to David Flink,
o ] .
who lgves opposite them in 8th Avenue. He saw two people
jumping a brick wall into 8th fvenue and running down thj
|

street towards the west. He saw the appellant running ilong

Hamlin Street. He states that David Flink followed the

appellant in his car and he followed the car into 9th Av%nue.
There he found David Flink with the appellant, also Jacq and

the

many others/including Joseph. He also had no doubt that

the man |
appellant was Xhmmx®r  he saw enter Joseph's yarde.

The magistrate folind Joseph and S-ampson to be sakls-

- factory and credible witnesses and had no hesitation in a&cept-
of appellant, did not quarrel with the magistrate's findi$g
that these two witnesses were truthful. He contended,‘
however, that their opportunities for observing the man,w&o

they say 1s the appellant, at Ralph Rose's place were so lim=~

ited that the Trial Court should necessarily have had a Joubt

|



whether that man was the appellant. Joseph, he i ’
saw the man only when he jumped over the tence. His sqb-

sequent identification of him in 9th Avenue was, he sald,

influenced by the fact that he happened to be the man who

had Qeen caught. But there is much more to the evide?cé of
Joseph than that. He testified that he had seen appeilant
the day before at the corner of Hamlin Street and 7th Avenue.
He waé on his way to a shop when he noticed appellant gitting
on the corner and when he came back to saw him again. This
was denied by appellant whose defence on this point was that
he was on that day in the Bencni Location, where he ha@ gone
to fetch his motor car which he had lent to liatthews ligani
the previous day . He stated that when he leht his car to
Matthews HNganli it was arranged between them that he woulld
fetch 1t at the latter's house in Benpni Location on the 17th

April, but that the hour for picking up the ca¥ had not| been

agreed upone Katthews Hgani, who testified for the defence,
stated that when he borrowed appellant's car on the 16t$
April he told appellant that he would not return home uLtil
the afternoon of the 17th April. The magistrate correctly
took into consideration the improbability of appellant'T

- proceeding to latthew Ngani's house at 9 a.m. that day $hen
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he could only get possession of his car in the afternoon4
Against this improbable story there is the evidence of Jdseph
I

twice |
that he saw appellant ®i®m= that day and that he had ample

opportunity of seeing what he looked like. The magistrate
saw both these witnesses and found Josepn to be reliach1

whereas appellant "did not impress the Court as a credible

witnesse" In the light of these findings it cannot be

said that the magistrate was wrong in rejecting appellant!s
|

denial that he was on the corner of Hamlin Street and 7th’
|

Avenue on the 17th April. It is not correct, moreover, ﬁhat
Jospeh caly saw the appellant on the 18th as he jumped}veﬁ

the fance. As already indicated he stated that when he |
opened the door in the wall and stood talking to the two 4en
whio knocked, he saw appellant standing at the corner of Hamlin
Street and 8th Avenue. This fits in with the'evidence of
Sampson who said that he saw the appellant and anpther

enter Joseph's yard by the door in the wall. This,
\

could only have been after Joseph had been tied up
|
and after one of his attackers had been told, in

Joseph's hear.ng, to fetch the other one whc was still
|

outside and which he heard him do. Joseph said that he ﬁaw

quite clearly the face of the man who junped over the fance

because when he screamed the man locked towards him. He

stated further that he saw this man running up Heamlin Streef

followed by Jacke Although the magistrate rejected Jack's
|
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evidence becapse "he drew on his imagination while testify-
ing", there can be no reason for réjecting that part of‘his
evidence which is confirmed by Joseph or Sampson whom tbe
Court belileved. Sampscn sald that hg/as well as Josepﬁ ran '

after the flseing man and that whén they goé to the appTllant
in 9th Avenue Jack was already there. This ‘evidence conirms
Jack's evidence that he did run after the man who had j%mped
over the fence and that he followed him into 9th Avenue.

The evidence of all three of these witnesses therefore is

that the man who was eventually caught in 9th Avenue was

the person they had seen running away up Hamlin Street firom
Ralph Rose's place and whom they followed.  Appellant him-
self admitted that there was no other man running in Hamilin

Street between him and the people he saw standing at the

intersection of 8th Avenue and Hamlin Street at the tim#
they started to chase him. This evidence togethef with Lhat

of the Crown withesses referred to rules out any possibi{ity

fle Fuﬂﬁu&ﬁ |
that #¥e% -lost track of the real fugitive and caught appjllant
r

by mistake. Another factor vwhich assists in the identiﬂicat—

ion of appellant as the culprit is the fact testified to by

T W0

both Joseph and Sampson that they who ran out of Ralph Rose's
h

property had his jacket in his hand. Vlhen appellant was

caught in 9th Avenue he had his jacket in his hand. The
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contention by ILir. Williamson that Hoseph could not have

Been following the appellant closely nor been present Vhen

he was caught is refuted and Joseph's evidence confirm%d/

by the appellant's own admission that Joseph threw a stone

at him vhen the people vho were chasing him, caught uf with .

hime This is strong evidence of identification. Against

it there is the improbable story by appellant that he was
innocently abroad when he was chased and caught. He @rought
witnesses to prove that he was in Benoni Location the Jre-
2
Prodace. -

vious day but no attempt was made to preswame any witnegs

from whom he had inguired after the whereabouts of Dolly on

the day in question although}according'to him, he had made
inquiries at at least two houses. The production of such
evidence would necessarily have created a doubt as to ﬁhe
religbility of the identification of him as the man seeP
 jumping the fence of gélph Rose's property. Taking alll
this into consideration and not forgetting the unfavou#ahle
impression dppellant made on the Llagistrate as a witnesF,

I am unable to say that the frial Court was wrong in co%ing '

to the conclusion that the appellant was the man who ‘

assisted the other two in their nefarious activities at!

the house of Ralph Rose on the 18th April.
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According to the evidence of Ralph Rose goods to the 'value

of £200 were stolen from his house that day. It was canﬁended,

however, that the crime which was perpetrated by the appellant

Wwos el
and his friends di++—met-—constitute robiery because the ooods

were not taken in the presence of the person assaulted. FFr

this contention reliance is placed on the definition of robbery

given in Gardiner and Lansdown (6th ed., at p. 17C6) namely :-
" Robbery is theft, from the person/ of znother, or in
|

his presence, if the property stolen is under his
immediate care and protection, accompanied by actual
violence or threats of violence, t0 such person or:
his property or reputation intentionally used to obtbin

the property stolen or to prevent or overcome resistance

to its being stolen. "

It was not disputed that the zoods stolen were in
: [

Joseph's immediate care and protection but it was contended

that because he was assaulted and locked up in the servant'd

|
W |
room, vhich was a little distance away from the house wnere the

theft took place, the theft was not committed in his presencee.
Ve were not referred to any South Afrifan cases on this
W-“Q}.LM-(A
point. English practice in the matter also deddss that t¢e
theft should have taken place in the presence of the victiqfq

Russellon Crime (1llth ed. at p. 964) quotes, inter alia, the’

following examples 3=~ ;
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n So if the thief having first assauited A takes awhy
his horse standing by him, or having put him in fear,

4 drives his cattle, in his presence, out of his past-

ure, he may be properly said to take such property

from the person of A, for he takes it openly and

before A's face vhile under his immediate and petsonal
|

care and protection., "

American law is the same (Bighop's Ilew Criminal Law = Vol 2
|

Section 1177 and 1178). In American practice this requirdment

that the property stolen should have been taken from the person
of the victim or in his presence has been considered suffic-
iently elastic to include the case where the property was taken

in thef imriediate neighbourhood of the victim. In State «i

Calhoun,2 America State Reportg at p. 252 it was held that'

where a party binds a person in one room and by violence

exkorts from hin information of the place where his prOperﬂy

is in another room, which he then enters and from which he '

takes the property, while his victim remains bound in the

adjoining room, that is a sufficient taking from the person;
of the victim to constitute the crime of robbery. In Q;gmg£§§
v State, 20 American State Revorts at p. 385 it was stated i
that it was not necessary in a case of robbery to prove thaé
the property was actually taken from the terson of the cwneﬁ,

but if was sufficient iF taken in his presence. And it was
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held to be robbery where ithe property of a nerson was faken

from his dwelling-house while he wes confined in his smolie-

house, fifteen steps from the dwelling and where he was pre=-

vented by threats and intimidation from leaving the smoke-house

and returning to the dwelling while the robber¥ was being

'
i

perpetrated. !

In the present case it is quite clear that appell-

ant and his friends went to the house of Ralphg Rose  with

the intention of stealing. That it was their intention qo

overpower Joseph and render him helpless can be inferred from

what Joseph heard the man who went to call appellant say tb

him, namely :'"we have got him". Thelr plan for the thelt:
» |

was put into execution when they knocked at the side door

of the yard and inveigled Joseph into the servant's room

mhere he was assaulted and tied up. wWhat they did to Josaph

w7as a necessary incident in order to 'obtain the property

stolen or to prevente........ resistance to its being stolen."

“ith Joseph in the yard and at large it is obvious that they

would not have been able to break into the house with impurity

andiy han awvwntdeadl conl onnd /:)wl’(,ciﬁm I|

and to steal the pods. Joseph was on the premises all the'
|

time and could hear the noise beinz made by the thieves in

the house vhere they were removing the goods. In these L

circumstances I am of opinion that rtcgem-trr=sid—beat~Simrn
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, sl L3 .O l
the taking of the goods is covered bY the definition of ropbery

which 1s of course not a statutory ©one - and that the:facts

proved constitute# the crime of robbery.

The appeal is dismissede

Phoo
Schreiner A.C.J. ;
Beyers J.A. l
‘Mo C/W\,W,\/

Ogilvie Thompson Jeh.



