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IN THE SUPFENE C OURT OF SOUTH AFRICA

(Anne11a t e D iv 1 sion) 1

i
that case or refer a^ain in detail to the Glen; Grey-Buttep-

worth case, 'where the provisions were examined and correlated.

The respondent was in the service 
I

of the ^Tatal Department of Education as a teacher in native

schools/......

I 
।

In the matter between ।

। /t
DURBAN CATO NANOR BANTU SCHOOL BOARD. 1st A^peller

and THE MINISTER OF NATIVE AFFAIRS. 2nd.App^11ant

end 
i 
।

DAVID WAICGHBANA R e spend ept
i

Coram:Schreiner, a.G* j, Hoexter, de Beer, JI. A. Price at 
Smit, A,JI.A. ।

i

Foard: 18th November, 1958. Delivered: io - 1x $
i

J U D G J E N T
I

SC HR EBNER A.C.J. This appeal was argued,both ip the

court below and in this Court, in conjunction with that
i

Umlazi Coastal Bantu Area School Board and the minister pf 
।

Native Affairs v- Blldred Hahanjana* The claims for relief 
।

were similar and the statutory provisions involved were tijie

i
same» I do not therefore propose to repeat what was said .in



* 2 - 1

1
case, until the Ches terfwid School became a Brntu Community 

i "
I

School/............ ।

1

i 
schools from the year 1.948 until the Bantu Education Acjt (ho,

47 of 1953), which I shall call hthe Act,f,came Into operation 
।
i 

on the 1st January 1954« He taught at Loram Governmenti Secon-
।

dary School from 1949 until, In April 1955, he was transfer- 
i

red to Lamontville Government Secondary School; in August 
I

1955 he was transfereed to Chesterville Government Senior 

i

School. At ell material times the last-named school wa$ under 
i

the control of the first appellant; It was a Government] 
i

Bantu School from the 1st January 1954 until the 7th Octfober

i
1955 when a dis-establishing order, Issued in July 1955 ।

I 

under section 7 (3) of the Act, came into operation and the 
i 

► । 
school became a Bantu Community School» The respondent con

tinued to teach at this school until be received from th^

1 

first appellant notice of dismissal, dated the 1st February 
i

1956, the validity of which he successfully challenged i^ the 
!

court below, ’Ybether the notice of dismissal was valid 4e* 
। i

I . 
pended on whet the respondents conditions of service wer|e at

I

the time when the notice was given, 1
I

Eis conditions of service wefra

admittedly those contained in the Natal Education Ordtnanb® * 
, ।

i
1942, including section 55 referred to in Li 1 Idred i!ahanj p nsjj
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i
I

I

I

School on the 7th October 1955; but the appellants contjendBdt

I 
that as iron that date the conditions were those to be .found

i

In Appendix A to the Schedule to Government Notice 86 o|f 1955.
i

If the old Natal conditions applied the notice of dismissal
I

was bad; If the conditions In the Appendix applied the notice

was good. I

1

No regulation directly made tfce con- 
I

dltlons in the Appendix applicable to the respondent. But

the appellants claimed that^lf the respondent could be $Lown 
i

to have agreed with the first appellant that his contract of 
i

service was to be governed by the conditions In the Appendix 
। J
I

that agreement would be effective In terms of the Act apd the
i

regulations, as interpreted In the Glen Grey - Butterworth 
l

case* It was, however, common cause that In the presenjt

।

case, unlike the position In the case of Mildred Hahanj a|n8 ,

the form Annexure A td Appendix A to the Schedule of Govbrn- 
।

ment Notice 86 was not/ completed by the first appel?ant' and 

!
the respondent. The appellants were therefore constrained to

I 
seek elsewhere a contract binding the respondent to the éon* 

i
dltlons in Appendix A. 1

I 
i

The appellants relied upon a ^et>- 

ter, apparently in standard form, which was sent by the $ec^ 
।

re taiy 1
, ।

i



4 I

-retary of the first appellant to the respondent on th^ 15tb 
I

August 1955, and upon the respondent's reply thereto# ( 
i 

The letter of the first appellant 
i 

reads '
i 

mAs a result of the publication of Government Notice Nol*86 

of 14th January,1955 and the placing of the control of the 

School in which you now serve under the School Board foir 

(Durban Cato Manor) it has become necessary to negotlat^ new 

conditions of service under which you may be employed bý 
i 

this School Board# 1
, ।

A copy of the conditions of service of my School foerd, 

duly approved by the Secretary for Native Affairs, has tyeen 
i 

posted to your school principal, and I have to request you 
। 

to inform me In writing within one month of the date of i 

this letter whether you are prepared to continue in you fl 

present post at the same salary but subject to the new con

ditions of service, or you refuse to accept the new cond|l- 

tions of service. If you refuse to accept the new conditions 
। 

of service, notice of termination of service vrlll be sent £o 

you under existing regulations. ।
।

It should be noted that failure to inform this Schpol 
I 

Board of your decision before............1955, will be Interpreted 
as refusal to agree to accept the new crndltIons of service»

To facilitate correspondence 2 form is attached fo^? 

your use. '

Please complete form »C in duplicate and return bdth 

forras to the Secretary. M 
1 

Form was completed by the 'res- 

। 
pondent and sent to the first app®l^-ant the 16th Augusjt

1955# As completed It reads - 11

"I,/............
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i

"I, David Wiseman Ucakumbana# acknowledge receipt of ^our 

letter of the 15th August 1955, 1 have duly considered'the 

conditions of service and I hereby accept the new conditions 
of service attached to my post* J

D.B, Mcakumbana* ” !
i

Now in August 1955 when these letters
I

were exchanged the Uhester^ÍHiiaxville School was still la 
i 
i

Government Bantu School and although it was under the control
I 
i 

of the first appellant the latter was not the employer pf 
i

the respondent. His employer was the Union Government |n Its 
|

Department of Native Affairs and the conditions of his per-

vice were still those to be found in the Natal Ordinanc^,

I
It is true that in July 1955 a notice had been published in

i 
the Gazette that Chesterville School# among others, was ibelng

I

I
dis-established as from the 7th October 1955,# after wbicjh It

i

would be a Bantu Community School# but the fact remains that 
i

in August 1955 the respondent was not employed by the filrst
। 

appellantjand any agreement that might be entered into rle-

i 
gardlng the conditions of service which would obtain If (he

t 1 n should come to be employed by it could only be provisional

and dependent upon his subsequently making a contract of cm- 
i

ployment w^4th the first appellant, The form annexed to I the
i

conditions In Appendix A contains the contract which wouj.d 
i 
i ~

have to be entered into before the first appellant would ,be 
i 
Ientitled/............ ।



I
I

I
I- 6
I 
। 

entitled to draw subsidy in respect of his salary. The 
i 

। 
first appellant could not have been bound by contract as a 

i

result of the August correspondence, since it certainly 
।

could not have intended to employ the respondent without 
i

receiving subsidy. What happened in August was that
i

first appellant ascertained in advance that If the respondent

i 
were subsequently employed by it he would have no objection 

i 
i 

to the new terms of service* But there was at that stago no

contract of employment - that could only come about) 
।

as a result of completion of the form annexed to Appendtx A*
i

As that form was never completed the case is covered by1the 
i 
I 

Glen Grey - Butterworth decision and subject to the pfes- 
i

criptlon argument advanced by the appellants the respondent 
i

must succeed. ]

I
The pres/crlptlon argument 11 s

based on section 68 of the Natal Education Ordinance ( N|o*23

i
of 1942). It reads i

1”68(1) No legal proceedings of any nature shall be brought 

against the Administrator or the Natal Provincial Admin 

tratlon in respect of anything done or omitted to be don^ 

after the commencement of this Ordinance, or in connection 

with any school maintained by the said Administration,unless 

such proceedings are brought before the expiration of a #er~ 

lod of six months from the date upon which the claimant had 

knowledge/...... ।
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knowledge or could reasonably have had knowledge of th^ act 
। 

or omission alleged# i
i

(2) Ho such proceedings shall be commenced until one(nionth 

after written notice of the intention to bring such proceed

ings has been served upon the Administration, and particulars 

as to the alleged act of omission shall be clearly and।ex
plicitly given In such notice» 11 '

I
It is not in dispute that df'the 

i
। i

appellants are entitled to the benefit of t’^is provision the
। 

respondent did not observe subsection (2) and that he ^lled

I 
his application after the period mentioned In subsection (1) 

i 
i 

had expired* For the contention that section 68 is appjlic- 
i

able to these proceedings the appellants rely on sectlo|n 15(4 
।

of the Act. So far as material that subsection reads
I 

”(4) Until the Minister makes regulations, the laws in ’force
I 

in the respective provinces immediately prior to the date
I 

of commencement of this Act......... «shell, in so far as thpy 

relate to native education and are not inconsistent wlt^s the 

provisions of this Act, continue to apply mutatls mutandis 

In respect of native education* Provided that in any puch 

law, any reference to the ’Governor* or the ’Administrator1 

shell be construed as reference to the Minister............. ^nd
I 

any reference to the ’Department1 as a reference to the1 
i 

Department ......... 11 i
i 

ENOCHS 3ERG J. held t^at sectf-on
। 

68 does not bar the respondent’ s claim because, In the ^.ear

ned Judge’s view, it does not relate to native education

। 
within/».........



I 

r 
i 

8 ’
i ।

l 
within the meaning of section 15(4)» In this connection re- 

Hance was placed on the Absence from the list of matters onI 
I

which in terms of section 15(1) the Unistor may tiske result- 
1 
I

tions of any reference to a special period of prescript Ipn*. 
।

The only provision under which such a form of regulation/ 
i 

could be supported would be the "blanket" paragraph section 

15(1)(a). I find it unnecessary^ however# 

view on the correctness of this reasoning*

to express an^ 
i

।
For# assumin^^that 

i

the benefit of section 68 can in some c ireUiastances bo claimed ।
i

by the Minister# it is 14m terms limited to proceedings Min
i

Jtrespect of anything done or omitted to be done after the| 
i

"commencement of this Ordinance# or in connection with an|y

i
"school maintained by the said .admlnistrat lon« " Noithori the

i 
i

authorised edition of the 1942 Ordinances nor the version! ।
i

published In the pnt8l Provincial Gazette of the 13th August

1942 shows whether the English or Afrikaans text was signed 
i

by the administrator. There is a difference, since the A^rl- 
।
i

kaans text reads "In of In verband met," where the English 
i ।

text has "or In connection with,” without a preceding "in^.
।

Counsel for the appellants argued (a) that the English texjt 

should be followed, an! (b) that if it is followed, sectiojn

68 covers all legal proceedings against the Administrator,'

falling/...........  



felling; within the subject matter of the Ordinance, in .respect 

of anything done or omitted after the commencement of tlhe 

।
Ordinance, without regard ^e words that follow, namely 

"or in connection with etc. ” • 
I 

Whatever view be taken of the1 effect 
I

of sections 67 and 91 of the South Africa *ct (sec Reg lipa v* 

Slllnga, 1957(3) S.A. 354), it is not open to Question that 

in some cases it would be necessary to ascertain which text 

was signed- In this case, however, I am prepared to assume, 
I 

in favour of the appellants, that the signed text was the 
।

English one. On this view counsel for th* appellants a^van- 
।

ced the contention which I b«ve lettered (b) above, end sub- 
I 

mitted that the present proceedings fell v/lthin the subject

matter of the Ordinance and were in respect of something1 

done after the commencement of the Ordinance, in my vie^v, 

however, contention (b) cannot be sustained* To give it,a 
। 

semblance of plausibility counsel was constrained to limit
I 

the section’s operation to proceedings falling within th^ 

subject matter of the Ordinance* No doubt such a limitation 

could be accepted if there were no other possibility. But 

on tbe suggested view there Is grave grammatical awkwardness, 

and worse* One would ^ave to read the "or" after ’’Ordinance” 

as separating, in the alternative, things done or admitted

'’after/...........
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"after the commehcement of thia Ordinance" end things dope or 

omitted "in connection with any school etc*0 The result woult 
। 

not make sense.

Evon therefore without recourse to 
। 

the Afrikaans text for a suggestion It seems to mo that ^ho 

proper rendering of the English toxt Is to read It as "lr| or 

"In connection with”, by Introducing the word "In”, or else 

as "in connection with", by omitting the word "or". ïhe 

result Is certainly for present, and probably for all,purposes 

exactly the same, whether the "In" is inserted or the "or" 

omitted# Moreover, assuming that, even where there Is no1 more 

than a dIfforanc e between the two texts, the s Igned one wpst 

be preferred, this would not exclude the use of the unsigned 

text to suggest what might be the proper interpretation tq be 

given to the signed text.

For these reasons it seems td mo 

thrt section 68 only applies where the school In or In con

nection with which the proceedings are brought Is "maintained 

"by the said Administration/1 Section 2 of the Ordinance pro

vides that the Administrator may 

"(a) establish schools and for that purpose provide equipment 

and maintain such school buildings*.••••as he may deem neces

sary ...........

(b) make grants-in-ald or loans to or for the assistance of -
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(1) schools not established or conducted by the |‘TFtri 

Provincial Zdminlstratlon*.«- **n

Section 4 roods
n4» for admi^l3tratIvo pjrposes ell schools in the Province 

shall be divided into the following categories ;*

(s) Government Sclocls;

(b) Government-aided Schools;

(c) form schools;

(d) private schools; and

(e) special schools;

end such schools may be further divided In^o schools for 

European or for Coloured or for Indian or for native pupjlls 

or ^or pupils belonging to any one or nore of such classes 

of personsM

An argument for the sppel1 antis

was based on the arrendment of section 23 (1) of the '>rdlnpnce 

by section 1 of Ordinance 12 of 1943 (y.), ich ^suited. In 

empowering the administrator to grant aid to non-European 

schools In the form of providing teachers with t* e cousr- 

quenco that tin provisions of Obiter y of the Ordinance# In

cluding section 55^would apply to them» ?To doubt the effect 

of the putting into operation or th*a provision mlgl t ma^e ' 

it reasonable to place teachers In Governi. ent-aided schools 

on the seme basis as teachers In Government maintained sc ^oolí 

In respect of such a matter as the operation of section 6G. 

^ut the 1C43 amendment or anything done u^der It could not 

change the wording of section 62(1) so as to bring SA w,tcln1

the/...........
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the phrase ’’any school maintained by the said Admlnistr0Ion,” 

schools in which the Administration provided grants-in-a',id In 

the form of teaching staff» The argument must therefore;be 

rejected-

A further argument advanced by t|he

opool!arts rested upon the assumption that, for tho reesops 

advanced by the respondent In the case of TT11 d r e d JI a h a n j a g, 

Government ITotice Cl of 1955 was invalid* Since for the ' 

reasons given in the judgment in that case ti e bcvcrnment ,

’’otice was not invalid, the argument based on th*t assumption 

that it was need not be further Investigated*

Since met 47 of 1953 came into

force schools Cor natives are either (l)Govcrnmeht Bantu 

Schools, which are maintained by the Department cf Native 

Affairs (section 7) or (2) other native sc’ccls, principally! 

Bnntu Conr unity Schools subsidized un^er section 6* It is 

only the former that could be said to be me jntaxned by the 

successor to ’’the Administration” mentioned in section 63, ;

assuming that successor to be the minister or tb? Departmentg 

It follows that the respoar’ertT s claim is not affected by 

section CP, 

In the result, therefore, tho con

clusion reacted by the learned judge was correct and the ap

peal is dismissed with costs, 
Eo e x t e r, J. . "A
de Beer,J.a.
P^lce et Smit A,,TT,.*< \ 7/ (


