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I THE SUPRENE CCURT OF SCUTH AFRICA

{Annellate Division) |

In the metter bYetwesn :=- 1
[ /t
DURBaAN CATO MANOR BANTU SCICOL Z0ARD. lst Appeller

|

I
and TIE LINTSTER OF YATIVE AFPAIRS. 2nd.ippgllant

|
and " !
\

|
DAVID  MCAKU.ISANA Respondent
!

CoramiSchreiner, 4.C., J, Hoexter, de Bear, 7J... Price ob
Smit, AwTJoi}‘o |

. -1
Feard: 18th Tovember, 1958, Delivoreds 10-1x - ¥'§

|
|

|
JUDGLNENT ’I

SCHRIELNER 4.C.J. &= This appeal was argued,both Iin the

|
court below and in thls Court, in conjunction witk that 3f

|
Umlazi Cossbtal Bantu Ares School 20ard ané the Yinlster of
|

Native 4ffalrs v, IM1dred .ishenjena. The clalus for re}ief

were sgimller end the ststutory provisicns invelved were t%e

. \
seme, I do not therefore propose to repeat whel was sald ln
|

thet case or refer agein i dataill to the Clen nrey-Bubtter-

|
worth case, where the provislons were axemined and correlsted,

The respondent wog in the service

of the “atsal Department o° Lducstion a3 s teacher in netive

$ehools/ vevsos



|
- 2 - : i
!

. |
scheols from the year 1948 untll the Bantu Bducetion icit (lo.

47 of 1953), which I shall call "thae lct",came into opelration
|

|
on the 1lst JFonuary 1954, He tsught at Lorsm Sovernment 3econ-

|
dery School from 1949 until, in April 1955, te was trg#sfer_

) |
rad to Lemontville Government Seccndsry School; 4n sAughst
' . |
|
1955 he wasz transferped to Chesterville Goverrment Senigr

School. &t ell meterial times the lest-named school wag under
|

tlhe control of the first appellant; 1t was o Jovernment

Bantu Schiool from the lst January 1554 until the 7th Octlober

|
1955 when g dis-establishlng order, issued in July 1955

)

under ssction 7 (3) of the ict, came intn opération and the
i

3 |
school became s Bantu Comuunity School. The respcndent pon-

tinued tc teach at this scheol until be recaived Trom th#

1
first appellant notice of dismisssl, dated the lst February
!

1956, the validity o7 which he successfully challenged in tho

court below., "haether the notice of dismlissal was velld ds-
I |

\
pended on whet the respondent!s conditlons of service wene et

|
thse tlme when the notlce was given, !

|
Eis conditions of sebvics were

edmlttedly those contalned in the Natal Educatlon Ordinante »

|
1942, 1inclucing section 55 referred to in lilldred i'ehanjpne's

. \
v
case, until the Chester?égid School became a Brntu Community
| -

Schenl/ e, |
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School on the 7th Qctober 1955; but the egppellants conﬂend
|
[
that as from thst date the cond’tlons were those to beifound
: |
ln Aprendix 4 bo the Schedule tc Government Notlce 86 oif 1985,
|
If the old Watel conditions sepplled the notice of diamilssal
‘ |

was bad; If the conditions in the Appendix spplled the notlce
|

was gooda ‘ I
|

No regulztion directly made the con-
\

dltlons in the Aprendix sp-licakle to the resrondent. $ut

tie appellants clalmed that 1f the respondent could %e glown

. |
to have agreed with the first eppellant that hls contradt of
|

service was to te gcverned by the conditionslin the App%ndtﬁ

|
that agreement would be effectlve in terms of the Act and the

\
regulations, &s interpreted in the Glen Grey = Butierworth
1

|
cases It wasg, however, common csaugs thst in the present

|

|
case, unlike the position in the case of Mlldred ligzhanjsns ,

the form Annexuvs £ td Appendlx £ to the Schaduls of Govern~
|

ment Notice 86 was not¢ complsted by the first appel]ant:and

!
the respondent. The appellsnts were therefore constralnpd to

|

seek elsewhere & conbtract binding the respondent to the ¢on-
1
ditions in Appendix lLa ' I
\

i
The appellants relied upon » }etw

ter, épperently in standard form, which wes 3ent by the dec-_
: 1

retawy/vieees |

I |

1
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|

\
|

-retary of the first appellant to the respendent on the 15th
!

fugust 1985, and upon the respondent's reply thereto.

The letter of the flrst appe]lqnt
|

[
1

"as a result of the publication of Government MNotice N4.86

reads -

of 14th January,1955 and the placing of theloontrol of @ha
School in which vou now serve under the Sch§01 Poard fo?
(Durban Cato Manor) it hss become necessary to negotiatp new
conditions of service under which you may be employed b?

this School Poard. :
4 copy of the conditions of service of my Schocl Roerd,

duly approvec by the Secretsry for HetiWe Affairs, has Been
|

posted to your school principal, snd I have to request you
|

to inform me in writing within one wonth of the dats of

thls letter whether you are prepared to continue in youx

present post st the same salery but subject to the new gon-
ditlons of service, or you refuse to eccept the naw CODdi~
tions of service. If you refuse to accept the new cbndiﬁions
of service, nctice of termination of service will te sen% Yo
you under existing regulatlons. |

Tt should he noted that fatlure to inform this Schpol
Boerd of your decision before.....«1965, will be interprétsd
&8s refusal to agroe tc accept the rew ccndliflons of service.

To facilitate correspondence £ Torm iIs attached fo#

jJour usne |

Please completo form 'C' in duplicate and return bdth

forms to the Secrstary. " |
|

Form "C" wes completed by the 'ros-

|
pondent and sent to the flrst sppellant on the 16th Augugt
|

1955 As completed 1t reads -

"I’/.l...l
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|
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|

o
"I, David Wiseman Mcskumbana, scknowledge receipt of %our
letter of the 15th Au~vst 1955. I have duly consideradithe

|
condltions of service and I liereby accept tha new cond {tions

!

of service attasched to my post. |

D.¥, Mcakumbsna, " i

|
Now Iin August 1955 when thege létters

were exchanged the ChesterfimX@xville 8chool was still la
|

|
Government Bamtu Scheol and although it wes under the cphntrol

1
!

of the filrst appellant the latter was not the emplover bf
|

|
the respondent, His employer was the Union Government fn Llts

|
[
Depertment of Netive Affalrs and the conditions of his per-

vice weroe still those to be found in thé Nstal Ordinanc%.

l
It g true that in July 1955 a notice had bgen published in

l
[

the Gezette that Chesterville School, ameng others, was |heling
|

\
dis-established ss from the 7th Qctober 1955, after whigh 1t
\

would be & Bantu Comrunlty Schcol, but the fact remains;that

in August 1955 the respondent was not employed by the fqrst

appellsnt,and anv agreement thet might be entered lnto re-
I
|

garding the conditions of service which would obtsin if he

' |
should come tc be employed by 1t could only be provisiongl

I

and dependent upon hls subsequontly making a contract of em-
; {

ployment w.Ath the first eprellent. The form annaexed totthe

conditions in Appendlx A contains the contract which would
|

|
hsve to be entered into before the first appellant would be
‘ |

entitled/eesrse |



antitled to drew subsidy in respsct of his salary. The
|

|
flrst appellant could not have been bound by contract gs a

result of the Au_ust ccrrespendence, since it certalnly
coulé not have Intended to omploy the respondent withp#t
|

receiving aubsidy. Whet heprened In August was that #he

|
first srpellsnt ascertsinaed in advance that 1f Yhs resgondent

|
were subssguently omployed by it he would have no objecitlion

to the new terms of sarvice. But there was at that sta%o no

contract of enplcyment - that could only come about,

g a result of completion of the form arnexed to AppendPx A.

As that ferm was never completed the cese 13 covsrad by1the
{

Glsn Crey = Butterworth decision snd subject to the prea-~
!

cription argument advanced by the avpellants the respondent
|

. |
must succesd. |
f

The presfdeription argument #s

based on section 68 of tre Netsl Educsatlion Crcinance ( Nb.23

!
of 1942). It reads =~ '

"68(1l) No legal proceediﬁgs of any nsture ghgll be brougkt
agelnst the aAdministrator or the Natal Provincldl Adminign
tration In respect of anythinz done or cmitted to be don#
after thoe commencement of this Ordinsgnce, or In oonhectiqn
with any schocl maintained by the said Administration,un%ess
such procsedings are brcught before the explration of & per~
iod of six months from the date upon which thé cleimant hald —

knowledge/......}



|

I

|

|

knowledge or could reascnsbly have hed knowledpre of tbé et
1

or omisslon alleged. i
. |
(2} Mo such proceadings shall be commenced until one,month

after written notlcs of the intention to bring such pr*ceed-

ings has been sorved upon the Adminjistration, and particulars
. " I
as to the slleged act o} omission shall be clearly and ex-

|
1
l
It is not in dispute that 4f 'the
|
l |
aprellants are entitled to the benefit of t»is provialdn the

nlicitly given 4n such notice. "

respondent dld not observe subsection (2) and thst he ﬁiled

]
his applicstion after the period mentioned Lin subsection (1)

!
[
had expireds For the contention thst section 68 is apglic-

able to thsse proceedings the snpellants rely on section 18(4
|

|
of the Act. So Tar as material thet subsectlon reads ~

/
"(4) Until the Minister mskes regulstions, the laws 1ln force

J
in the rsspective provinces immedistely prior to the dste

|
of commencement of this Act.....sshell, in so far as they

relate to natlve sducation and sre not Inconsistsent with the

provisions of thls Act, continue to epply mutetis mutangis
In respect of nativae education. Frovided that in any puch
lew, any reference to the 'Governor' or the 'Administretor!

shell be construed as reference to the linistere.cecae %nd

any reference to the 'Department! ss a reference to the
|

Dapartment.lti.oun..ll-".“ ]

|
TENOCHSSERG J. held that sectlon

|
68 does not bar the respendent's claim becsuse, in the lesr-
ned Judge's view, it does not relate to native sducatio¢ .

Witijin/. s e s 80
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1
wvithin the meaning of section 15(4)» In this courectlon re-
|

lisnce wes placed on the sbsence from thre 1list of matteqs on
‘ |

which in teris of section 15(1) the Linister msy mec'te veguls-
1

tions of any reference to 2 special perlod of prescriptipn.
I

' |
The only provision under which such a form of regu.lstionf
‘ I

|
could be supported wculd te the "blanket" prregreph sectlon
4

15(1){s)s I find it unnecessary, however, Lo express an#
!

view on the correctness of thls ressoning. TFor, assuminé’ythat
i

the Lenefit of section 68 cen in some circumatances bo clalmed
|

|
by the lfinister, it is 14m terms limited to proceedings "in
1

|
Brespect of gnything done or omitted to Le done after thd
|

1
"cormencerment of this Ordinenco, or in conrscilon with any

|
"school mainbtelined by the ssld sdministrations " Neithor. the

!
I

autborised edition of the 194¢ Ordinances nor the versioni
i

i
rullished In tha Watel Frovinclal Gazette of tha 13th Au;?st
1942 shows whether the English or Afrikacns text was signéd

|

by the »fminlstrsztor. There s a difference, since the Aﬁri—
|

i
keans text recds "in of in verbend met," where thie Engllsh

!
1

toxt has "or in con-ection with," without o preceding "in'.

Gounsel for the appellants aryued (&) theot the English text

should be followed, anl (b} thut 1f 1t 1s followed, sectich

1

68 covers 2ll legsl procecdings a~alngt the Aﬂﬁinistrator}

£811in:/veeees



felling within the subject mestter of the Ordinanco, In respect

of anythilng cone or omitted after the commencement of the

[}
Ordinsnce, witpbout regard to the words thet follow, namely

"or in connection with etc. "

Whatever view Le Lbaken of the' effsct

of sections 67 snd 91 of the South ifrica act (sec Reyipna v,

Silinga, 1957(3) 5... 264), 1t is not open to questlion thot
in sone cases 1t would be necessery to zscertain which text

was signed. In this case, however, I cm prepered to assume,

in favour of the appellants, that the signed text was the

Engllsh ons. On this view counsel for tie appellents adven=-
|

ced the contention which I rave lettered (b) zbove, end }ub—

mitted that the present proceedings fell within the subject

metter of the Ordinance and were in respect of something

dene after the commencareant of the Ordins-ce. In my view,

however, contention (b) cannot bte gustsinoed. To zive it 8

semblance of plausivility counsel was constreined to 1limit
the section's operstion to proceedings falling within th?
subject matter of tte Ordinsnce. ¥No doubt such a limlta¢ion
could be accepled if there were no other possibility, Bét
on tre surzested view there is grave grammatical awkwardgess,
and worce. One wnuld have to read the "or" sfterp "Ordinénca"

as soparating, in the slternative, things done or a-mitted

"after/......



"after the cormehcemsnt of thls Ordinence" end tlings dope or
omitted "in conrection with any school etca" The resu}t woule
|
not imeke sense.
Evaon therefors without recourse bto
|
the afrikaans btoxt for o sus-estion 1t seems to me thet the
proper rendering of the Enpllsh text 1s to read it as "Iy or
"in connsction with", by introdvcing the word "in", or else
as "in connection with", by omltting the word "or'. The
,ymﬂgpa1
result 1s certainly for present, and prebebdy for sll,purroses
oxactly the same, whether the "in" is !nserted or the "or"
omitted« lMoreover, assumine thet, Aaven where there is no'more
than & difference between tho two texts, the sisned one whst
be preferred, this would not exclude the use of the unsighed
text to sur-~est vhat mizht Le the prcper Interprotction te be
given to the signed text.

For these reasons 1t seems td me
thirt sectlon 68 only spplies where the schoel in or In con-
nection with which the procesdings 8re Lrought is "maintalned
"oy the sald Administratlion,!" Sectlon 2 of ihe Criirence pro-

vides that the aAdminl!strator mey -

"(a) estebllish schools end for thal purpose provide equipment
and maintain such £chool buildingSs«s+++£8 Le may deer neces-
SArYsesrey

(b} make gronts~in-ald or loasns to or for the assistance of -

(1)/aeeses



S S 3.
(1) schools rot establiched or conducted by tre petsl
Frovinclel . lministretioneec.-of
Sectlion 4 resGs -
"4, Tor aémirlistrative parposas o1l schoels in the Pr&vince
shall be cdividecd 1nto ths following ceteuories e
(8) sovernmant Sclosls;
(b} Zovernmsnt-gided Sc'cols;
(e¢) ferm schools;
(@) priv.ie scicols; and
(8) specinsl schkonls;
e2¢ such schools ney Le further éivided into swchocls for
European or for Coloured or .'or 1ndian or for lictive purils

or for pupils beloarlng to eny ons or nore of suct clusses

of persons. "

&n arturant for the sppel‘anﬁs
wes kesad on tin omwendment of sectlon 23 (1) of the Jrdinence
by section 1 of Ordincnce 12 of 19473 (¥.), wlich resilted in
empowering the sdministrator to grant ald to ron~European
scrools 1a the Jorm of providing teeclers,with tie conse-
quence thet tro provisions of Cierter ¥V of e Crdinance,

cluding section £5 wouls apply to trem. o doull tho effacgt

)
the MMWnAW“%

of the putting into rcreretlon or tidke provision mi ll me¥e’
" .

reasonsble to Llece teccters in sovern.ent-oided scheols

[
ct

on the seme basls na teeckhers In Government mzintaiﬁed schwopls
in respect of <uch g n.abtbtcr as the operation of sactlon AS.
sut the 1043 srendront or enytlilng Cone urder it‘could not

change the erdiﬁb =7 zection 68(1) so es to tring = Withlﬁ

the/¢000-0
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'

thoe phrese "any scrool mrintalred by the selc 4sdninistration,®

gchools in which #tha fLéministration provided _ranis~in-oid in

the form of teaching staff. The ergument must thersfore te

rejectads ‘

A further argument advonced by the

annallents restad upon the assumptlon that, for the reesons

v

advenced by the resrondent in the case of "11drad jlahenjans,

covornment Ihiice €1 of 1955 was lnvelld. Singe Tor the }
reggons given in the judgiwent in thet case tie ﬁcvernmentl
“otice wes nobt invalid, the ergunert “esed on Fhel QSSUFption
that 1t was nead not be furbther lnvestirated.

Since sct 47 of 1953 canie into
force schools for nstives are either (1)Government Eentu
Schnols, which cre malintained by the Department cf Untlve
LfP51ps (sectlion 7}Jor (2) otier netive schcrls, Trincinelly

Bantu Cour unity Screols subsldized unfer sectlon 6. It Is

only the former that could he said to be mrinbolned by thc

successor to "the administretion" mentloned In secvion 68,

assuning that successor to te the IMinisber or the Denmartment.
It follows that the raspoandertts claim is not 27facted by

gection CO,
in the resnlit, therafore, the con~
clualon rescied by the leerned judjge wes corrcct and the £p-

peal 1s dlsmissed witl coasts. A 4 )
3 ) Ve o

Yonexter,J...

\
de Beer,J..., Coneuv w o
Frice ot Qrit 1,77, », S f/Ogﬁzsg



