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IN _ THE SUPREME COURT OF SOUTH AFRICA |

(Appellate Division) (e
In the matter between i- a//*’”’/”’T"
SAMUEL FRODSHAM Appellant (
and <
ARTNA  TNSURANCA __COMPANY Respondent %
CoramiSchreiner A,C.J.,Hoexter,Van Blerk, Ogilvie Thompso+ JJ .4,

et Smit A.J.A,

|

Heards 5th December, 1958, Delivereds 12 — 3 — ‘°\~V|°\
|
|
|

JUDGMENT |

-—— = v g e Y = g

SCHREINER A,Ced, 8= The appellant, whom I shall call

|

"the plaintiff", sued the respondent, an insurance companﬁ

|

registered under the provisions of the Motor Vehicle Insurlance

Act (No. 29 of 1942), in the Witwatersrand Local Division Ifor

|

compensation for personal injury caused to him by the drivpng

of a motor vehicle insured by the respondent. The accidenr
took place on the 18th'July 1957, that is after the apport+on—

It
|
was not in dispute that section 1 of the latter &ct, to which

|

further reference will be made, applies, assuming the case [to

|
have been one in which the damage suffered by the plaintifq wgs

!
|

1

ment of Damages Act (No. 34 of 1956) came into operation,

caused partly by his own fault and partly by the fault of

JOhnS,/contco
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Johns, the driver of the motor vehicle concerned, The respon-
dent on the 4th December 1957 wrote to the plaintiffis a%torney
tendering, without admitting liability, the sum of £200 a%d
costs to date. It was stated in the letter that if the ténder
were rejected it would be pleaded by way of defence, and fn
ité plea, dated the 1llth March 1958, the reSpond%} stated| that

without admitting liability it tendered and paid into court

the sum of £200 and tendered payment of taxed costs to the 4th

December 1957.
HIEMSTRA J. found that the acciJent

was due in part to the negligence of the plaintiff and in |part

to that of Johns, He assessed the total damage suffered Hy the

m:ﬁuo\\:v-% l’-lOO- LX< Lk}(,c:u.o-x- o\,o-n\.n.%_\.)
plaintiff at Af £300. 10, O,, but fixed his share of the 4lame
A

for the accident at 60% and the share of Johns at 40%. H!

|

accordingly awarded the plaintiff 40% of £300. 10. 0., or |

|

£120, 4. O, In terms of the Transvaal Rule of Court dea?ing

with payment inte court this award carried costs up to the|date

of the plea, which was also the date of the payment into court,
The costs after that date were @rdered to be paid by the plain-

tiff, A4gainst this order the plaintiff appeals, claiming that

—ct—

Lgiger compensation should have been awarded and that theré

should have been no reduction by way of apportionment, sinle

|
he/...... |
|
I

|



he was not at fault, \

The accident was of an unusual kind,

1

- |
The plaintiff was, in daylight, walking down a stoep ramp in-

side a building in Johannesburg when he was struck from je—

hind by a motor car driven by Johns, which was reversing slowly

down the ramp, The car!s rear bumper struck the plaintiFf
' |

behind the knees and so promptly did Johns act in stopping the

car on hearing the plaintiff!s shout that only the lower ?art
of the plaintiff's legs were under the car when it stOppe%.
The‘plaintiff waé not dragged at all. He stated in evideﬁce
that he was at the time carrying two or three parcels, one
welghing a few pounds and the other or others being smaller.
He demonstrated to the trial judge how he carried the parcLls

=  the record reads "his arms stretched forward and forming a

"near circle around the parcels," He also had his coat lver

|

his arm, In cross-examination he admitted that the parceﬂs

changed position as he walked and that he had to readjust Jhem

do

|

this. |

now and again, but‘he denied that he stopped on the ramp to
- |
The plaintiff was well acquainted
with the premises, being employed by a firm which has its w$rk—
shop o?“the first floor of the building. Also on the firsA

flOOI'/oo‘ooo_o ]

I
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floor and some 50 or 60 feet from the top of the ramp is |a re-
pair garage owned by Johns, A staircase and a 1lift lead |from
the ground floor level to the first floor. The ramp is pri-
marily intended for cars going to and from the garage, but it

is the most convenient and most generally used means whereby

pedestrians move up and down between the ground level and the

first floor. The ramp is 60 feet in length and steep, It'is
also narrow,only two or three feet wider than a car. It siopes
down from South to North and on the West side, that is thi
driver'é side for a reversing car, there are in the wall lwo
recesses each about 15 feet in length in which a pedestri4n can
safely stand while a vehicle passe§ close to the 1iné of the
wall, There are corrugations in the roadway of the ramp |so

pronounced that the troughs may be described as holes; they

apngently assist ¥k in the driving of cars up and down tﬂe

ramp. Pedestg?zns may find them an incconvenience and may laveid

them by walking either in the middle of the ramp or betweer the
corrugations and the wall. ‘

The plaintiff was himself accustomed
to drive a light motor wvan up and down the ramp and knew that
the almost invariable practice of drivers was to go down bhck-

. ¢ . uL _
wards, since the only place where a motr vehicle can be t rned

” On/oo¢to-o $

|
|
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on the first floor is in Johns' garage, and then only ifkthe

garage happens to be empty. Before goiqﬁ down the ramp Lack—

wards the driver of a right hand drive car can assure himself

that the ramp is free from obstructions by moving over té the

|
left, or passengerls window, then returning to the driveﬂ's
_ : -
seat and starting the descent. It is also possible to sée the
'|
ramp through a car's reareview mirror, but only after the

|
I

wheels are on the ramp, so that the car is tilted backwarFs.

Once the car 1s being driven down the ramp it is necessary for

|
the driver to put his head out of the window at his, the rést,

rear

side to keep clear of the wall. Looking backwards in that way

he can see a strip of the ramp next to the West wall wide|

|
Wt

enough for a pedestrian to walk on in safety. If the dri%er
3%

should stop on the incline and, bringing his head inside the
|

car again, should look at the rear-view mirror he could sde

_ |
the head and shoulders of a man walking on the ramp. |
- J
HIEMSTRA J., who inspected the!pre—
|
|
mises{ twice during the trial, found that Johns was negligfnt

|
in going down the ramp while he was unable to see that it pas

|
clear, The learned judge then turned to the plaintifflis con-

) |

duct and sald, "Plaintiff had been working there for 3% years
l

"and knew the conditions well, He had himself reversed down

| -

"that ramp many times, and knew that a driver must neceSSa%ily

'lhave/ooooo. :
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"have his head out of the right window and can only éee alstrip
'of the ramp. He said that he himself always stops at th% top,
shifts over to the passeﬁger seat and p;ts hié head out Jf that
"window to look whether the ramp is clear. That may be, Jut I
"do not doubt that most drivers acquainted with the place Lo not
follow this tedious procedure. It is contrary to human nLture
l
"to continue doing it when it has on innumerable occasionsl :
"proved to have been unneceséary. The same applies to looLing
"in the rear-view mirror whilst the most pressing necessity is
to keep clear of the wall when reversing. The operation ?f re=

"yersing down is difficult and claims concentratédd attention

"of the driver., I belleve that plaintiff was aware of all these

) . ' not
Ufactors. Nevertheless he did not make sure whether a car|was/

|
"approaching from behind, and he walked in the middle. r
regsonably prudent man would either look, or at least walk
"along the West side where he can be seen and where there is

"plenty of room to step aside, That certain corrugations i# the
floor along the sides preclude walking there, secems to me %fter
Nobservation to be uhfounded. How often is he supposed to #ook
"round, asked counsel for the plaintiff, Well, as often aé{nec—

Yessary to make sure that he is not in danger;"

The learned judge then concluded [that

the/o..ooc
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the pleintiff was novre nsgligent than Johns since "as al pedes~

"trian he was in a better position to avold danger,and he was
|
|

"in & drivowvey primarlly lntended for cers.'" The learned judgs

expressed the view that he was belng zenerous to the plﬁintiff
!
when he assessed his share of ths blame st 60%. !

Refore T Goal with Lhe plefntiffls
criticlsms of the trialf court's conclusions reference must be
made to the factor of llstening,which Is not mentloned 15 the
portlons of the judgment which I have cuotsad. &In s perapgraph

Mof the plea which iz set out later in this judgment the:res~

Yoondent churged the plalntiff with feilling to keep a proper
Mlook-out. Tt sesma to me to be clear that GThe expressién

¥ tproper look-out! in s context like the praesent one 1udludes

Featehfulness by hearing as well as by sight, Ag sppears

Mfrom whet foilows the factor of listoening was present to the

Yminds of both parties at tre trisl 2nd was indeed first menw
|

Xeioned by the plsintiff., It waes strongly relied on by cpbun~-

X3g1 for the respondent in the srgument on appesl and no sug=-
ﬁgastion was made on behelf of the plelntiff that it was hot
Mcovered by the plaa.”/

In his evidence in chlsf the

|
plaintiff ssld that the cor came downwards with 1tg enginé

|
not ruruning; he heard no noise whatever. In cross-examination

he/.‘.'l.
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he ssid thsat hoe did no% lnok round ss he walked down thbe

ramp. He was thoen asked whethor it ¢1d not occur to him

thet a car might be coming down the ramp. to which he ré-
. 1

plled,"They usuelly hoot or tre engine runs." The questlon

|
of hooting was thon investigated. The plaintiff sald that

I
some cars hooted and othersdid not. Footers could be hgard,
‘ 1

he sald, from the parage vremises. 1 understsnd this to| meen
i

thot csrs leaving the garege, and relng therelore still gcme

|
distence from the top of tre ramp,would sometimes Foot aF they

moved backwards out of the garage towards the ramp. It ls,

I think, clear that the plaintiff did not and could not rely

I
3 VAR ',



on the fact that he heard no hooter, as a. guarantee that| no

car would at that time be reversing down the ramp. But he

appears to have attached importance to the fact that he gid not

hear the noise of a car engine, The record of his cross+examin

|

-ation contains the followings:- l

* You didn't bother to glance round océasionally? - Cafs
coming dowﬁ usually have their engines running, and you ﬂear
that, and if a car is run down the ramp in a forward manAer,
naturally the driver can see the whole ramp. ‘
'The fact of the matter is you never looked round to see #f
there was a car coming down the ramp ? - No, but if I ﬁeard
a car I would have got into the recess, but there was noi
sound whatever coming from a car engine. ‘

I am suggesting Mry Frodsham, that you don't really know t
whether the engine of that car was running-or not? - It{
didn't runj you can usually hear the engine running when é
car éomes down, {
The engine might have been running and you just did not héar
it, not paying particular attention to 1t? = That is poé-
sible, but I still say I would have heard it, ‘

I put it to you in fact on that day you did not look roun%

to see 1f there was a car coming down, nor d4id you listen'for
a car that might be coming-down? -~ I had no occasion beﬁ
cause the ramp was clear, it was for the driver of the caﬁ
fto see that the ramp was clear. : ‘
As far as you are concerned once you were walking down the{
ramp, the responsibility rested with the motorist? - I wfas
concerned to get my parcels to the van safely. |

I
You were not concerned about any motorist who might be usiﬁg

the/oooo.o ‘

|
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1

the ramp? - If T had any idea of any on-coming car,
would have stepped into the recess, ‘
You weren't listening in case someone was coming down the
ramp? - » I think it is a question of Mr., Johns not séeing

. meo"

|
In re-examination the pleaintifif

was asked, :
|

"Do you think you would have heard it if the engine had Feen

running?" and he answered "I certalnly would have heard|it."
|

In his evidence Johns said tha#
]

there was no doubt at all that the engine was running, and

HIEMSTRA J. accepted his evidence, finding that it was oﬁeru
|

whelmingly supported by the probabilities, It is not pos-
|
sibke to disagree with this finding. Johns said that th#

engine was making the normal amount of noise and that he‘

|
, : |
would have expected the plaintiff to hear it and slso the;

|
noise made by the wheels bumping over the corrugations.
|
It appears from the above evidente

that the plaintiff did not look back as he walked and did‘not

|
make a point of listening for the noise of a possibly on—}

coming car. This was because he relied on (a) hearing th4

forr Wt |

noise of such a car without specially listening themefor, 'a
(b) the duty of the driver to see that the ramp was clear

lan
J
|
|
|
before coming down, In regard to (a), the plaintiff's #
|

Q@
failure to hear the car secems on that evidence to have beeh

I

due/.;...- 1
|
|
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I

due to his fault. He and Johns were in agreeﬁent that pf the

engine was running he should have heard it, and in fact ?t was
running, Both in regard to seeing and in regard to hear#ng

the factor of attention is important. Noises that could’be

|

heard and objects that could be seen may be missed if thé mind

' l
is not alerted, if the ears and the eyes are not kept OPﬂn and
|

watehful, If one is moving with one's back towards a possible
- |
source of danger there is all the more reason for listeni%g

carefully to see if the danger is materialising. (

In regard to (b) this can convenient-
ly be considered in relatiion to the attack on the findings

reached by HIEMSTRA J., to which I now pass.

It was argued that "the learned{
Mjudge's finding that the corrugations on the side of the reamp

"did not preclude a person walking ghere is unfounded, If

"cannot reasonably be suggested that the plaintiff should have

“walked down the West side of the ramp carrying parcels,” (It

is Ilmpossible for this Court on this record to reject the Legrne
|

ed judge's view that it was practicable to walk between th%
' 1

corrugations and the West wall and that khere was no need to

walk in the middle of the ramp. The learned judge does not
l

|
specifically mention ghe parcels but their presence certai?ly

cannot/..-.u (
|
|
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. |
cannot assist the plaintiff. If they were such an encumbg¢rance
o
as to make it more difficult for the plaintiff to walk w%ere

| |
otherwise prudence would have required him to walk, his %roper

course was either to use the lift or the stagircase or el%e to

J

be even more on the alert than would ordinarily be necessbry
| _ 1
in going down the ramp, If, as appears from his evidence|
quoted above, he had some trouble in controlling the parc%ls,
this was an added reason for his being particularly atten&ive

|

‘ |
to the ramp above him, and not merely to have trusted to ?is

|
U Ll
experience that éne could "neﬂmaily" hear a car comlng down,
|

Criticism was levelled at the iearned
judge's statement that YA reasonably prudent man would eiJher

"look, or at least walk along the West side, where he can'be

"seeqknd where there is plenty of room to step aside.! T&e

' |
"plenty of room" would be provided by the recesses, but evkn

|

I
without them a car could just pass a pedestrian who was on| the

. . |
Al

West side of the ramp, The cricism %X advanced on behalf #f
R

|
the plaintiff was that the plea did not charge him with neg-
~ l

ligence in that he walked in the middle of the ramp and no# on

. . |

the West side of ite Xt is true that the plea does not spéci-
: . |

fically mention the place on the ramp where the plaintiff &alk-

. . {
eds One, however, of the particulars of the contributory ﬁeg-

' |
ligence alleged in paragraph 4 of the plea was "(c¢) He failed

\
"tO/cot-oo |
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"to keep any or any proper lookout for a vehicle which he knew

I
"or ought to have known might be travelling along the rarp at

"that time," What is a proper look out depends on ghe cir-

cumstances, Had the plalntiff been walking on the West side

|
of the ramp a lesser degree of alertness as to a vehicle|that

might be coming down the ramp would have been permissible,

How closely his attention had to be directed to the ramp |above,

or in other words whether his look out was proper or notI de-

|
pended largely on where he was walking. The criticism oﬂ the
I

I
plaintiff's conduct which was made by the learhed judge and

_ I
was supported on appeal is, not that it was negligence by{it-

|
self to walk down the middle of the ramp, but ghat it was|
negligence to do so without looking bask up the ramp. E?at
"\ o
is the same as saying that he was negligent in not 1ookin$ A
OWI-'JTGLO
bacge having regard to the place where he was walking. In my

|
view that criticism of his conduct was covered by paragraﬁh

' I
4 (c) of the plea. I do not find it necessary to decide ‘

whether it was also covered by paragraph 4 (d) which read%

by |

"He failed to avoid the collision when;the exercise of reasonab

|

-le care he could have done so." Despite the width of thF

. I
language I assume that this sub~paragraph is to be restricted
I
. |
to failure to avoid the collision by appropriate action atithe
|
end/.u...

!
I
I
I
|
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end stage, after dlscovery of actusl Ilmminent denger.
|

2ut, assuming thet I am virong in;

ha' I
holding that this finding of Wegllgence agalnst the pleintiff

1s covered by the plea, trere 1s nevertheless In my view no

!

!
doubt that the lssues were broadened in the court below so as

to embrace the contention that the plcintiff was negligent
' |

in welring down the middle of the remp without lookling fQUnd
' |

|
from time to time and without listening asttemtlively for a

car that might be coming dewn. The principle for whilch!shill

i

!
ve Yilner (1937 A.D. 101) 4is -enerally quoted applies.| It

. I
was never in cnestion that ths pleintiff walked down thg
middle of the remp and that this was an lmportant festure In

) |
!
the casse. i

|
Tt was suggested to the plaintiff

In cross-oxemination tast 1t wss ssfer to walk on the Vest
|

! I
side, where he could be seen by the reversing driver and

where he could retire into one of the recesses 1f necessiery.
' |

|
His snswer was that it was uncomfortzble and}rather dangPr-

ous to walk on the side becsuse of the roughnesss. I undep-

stand thls to refer tc the corrugations which, as indlceted

sbove, 813 n10%t, in the lesrned judge's view, interfere whth

the use of the West side of the ramp.

oy these reasons the lseernedl

judge/...... |
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judge wes quite right In consldering as 2 factor, and inpdeed
\

‘ |
a most lmportant factor, that the plaintlff walked downlthe

middle of the ramp without Jlocking back at all and withdut
|

listening to find out whether any cser was coming dovn tﬂe

This brings ms to contention (F)
|

ramps

mentioned sbova, nemely, thet the plsintiff was net pegligent
|
l

because he wes entitled to teke it fcr grented thet the ﬁriver
\

of a descending vehicle would meke sure that there wes nd

|
pedestrisn or other obstruction on the ramp before reverging

i |
down 1t. The ultimate aquestion wes whether &t was proved that
: |

|
the plaintiff "d&id not in his own Interaest take reasonable
|

"care of himself andé contributed, by this want of csare, to his

I
"own Injury" (Wance v. British Columbias Electric Rallway Com-

: !
Ny 5 L O3 o . ,( a h the xst Y |
peny, 1951 A.C. 601 at reoge 611). AThouy hc‘circun ancles

|
XMof this case ara, ss T heve indlcsted, unuzual I do not find

|
Hit unhelpful to compare the situations thct srise on str%ets

\ |
Yan® roads. Cerbtain genersl considerations are appllicsble

1
HYwherever a pedestrlan is using a roedway which is also u%ed

r
Moy vehicles, whether the roadwsy is privste or public, is in

|
¥a bullding or in the open, 1s sloping or level. One of those

: |
ﬂéeneral consideratlions 1s that every user of the rosdway ls
I

Aunder the duty to kcep o proper lock-cut. 1In the cese o#

|
HYthe pedestrisn 1t ls primarily s self-protective duty, but

AHery '

J o e s e e s
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)ﬁt 1s not thersfore essentielly different from the duty'of
i

Xcare that glms prlmarily at the protectlon of others. A;pedes-

HMtrian may by his negligence cause demage to s motor vehicle

|
Yos well ss dsmage to mxxmkmx himself. The differsnce in their
!

.ﬁ%ulnarability 1s today met by the statutory principle o# ap~

|
Mportionment but beyond that the pedsstrisn is not more flevour-

|
Hed by the law. ¥ thsre s nedestrien is using & rosdwey which

1s also used by vehlcles his paremount selfprétectlve duty 1is
: |

to keep a proper look out. Where he ls facing the directﬂon

. |
from which vehlcles,if sny,will come,he gets reasonsbly if he

. |
looks attentively shesd. But il any vehicle with which he' might
|

come into collision wculd probably come from behind him hg cen

u.t riem't l

only keep a propsr look out by lcoking or listening towar#s the
A i

[
resr. In a nolsy street prudence may raquire him not to rely

on llstening alone but to look back as often as 1s dictat;d by
such considerations as the state of the trafflec st the tiﬁe an
the dlstance from the kerb st whlch he is welking. '

The conditlions of lightlng are of:
course of prime Importance in judglng how a pedestrien ln;a
street should conduct himself. In broed deylight he is more
visible and his backward gdence cnvers a greatér dlstance than
in the dark. According to the ¢ lircumstances conslideratlon %ay
have to be glven tc the possibillty of vehlcles turning In
from side streets or starting to move after belng parked. In
daylight 1t may be expected that the drivers of vehiclss w&ll
gee pedestrians on the roadway, end this will : be
asmost  important  factor In  judglng  whether In ?ﬂy

part iCUlGI’/- srane
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| |

partigular case a pedestrian acted reasonably. During the

|

hours of darkness, however, one cannotiso confidently rely

' I
on being seen in time by approcaching drivers. Street lighting

will be an element, but generally a pedestrian who at night

walks in a roadway with his back towards the direction from
I

which vehicles, if any, will come, is negligent unless h%

satisfies himself as often as is reasonagble in the circuﬂstan-

I

ces that no vehicle is bearing down on him from behind. {
An extreme exampCe of difficuqt

conditions was furnished by driving when compulscry blackL

» |
out provisions were in force. In Franklin v, Bristo;_iggbggxs

|
(1941 1 K.B.255) a widow claimed damages for the death of her
: |

husband, who was killed when an omnibus collided with himfon

' |
a dark night while he was pushing a bicycle on the roadwai. In
|

I
upholding the trial iu court's view that the deceased had(been

guilty of contributory negligence, the Court of Appeal apqroved

I
of an argument that it was the duty of a pedestrian in blgckw

|
out conditions to bear in mind the difficulty which the dﬂiver

|

of an oncoming vehicle must have in seeing a person in thei
' |

road, and to realise that he must take all reasonable step%

|
to minimise such difficulty., The decision was criticised in
|

, ) ' I
a note in 57 L.Q.R. at page 442 but, as it seems to me , wiFh—
I

OUt/ eevene {
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-out justification. The case was quoted to this Court ih
Cowan v, Ballam (1945 A.D, 81) but was not referred to ih the
judgments., It seems to me to be no more than common sensé that

a pedestrian walking on a roadway used by vehicles ought{to

» |
bear in mind that the greater the difficulties of the driver,
|

I
owing to lighting or other conditions, the greater the care £

. |
that must be exercised by the pedestrian to protect himse?f

|
from injury. _ ' !
|
I

The same considerations arise in
1é§el cros;ing cages. There, as in the case of road inte#-
section cases; the chief danger is at the sides, 4n addeé
feature, however, iszghat the engine driverfs means of avgide

ing an accident are limited, It takes a long distance to%stop

a train and there is no question of manceuvgring it, Generlally
|

|
the engine driver can only keep a good look out at the croFsing

| . . |
and its approaches and sound his whistle timously and suf-I

' |
ficiently. The road user must bear in mind the disabilitiés

of the engine driver and be correspondingly alert to proteLt

I
himself. He cannot rely for protection solely on the engine

' I
driver's dmim sounding his whistle so as to warn him in time,

nor is he excused of negligence simply because the engine d%iver

I -

was also negligent in failing to whistle as he should have done.

The/....._. l|
|
l
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The more dangerous the crossing,i.e. the more difficult it 1s

for the road user to see or hear the train and ror the engine

driver to see vshiécles approsascking the crossing, tre rore, care-

ful must both portles be.(cf.¥Mencho v. South African Railways

and Harbours,1928 #.D.89 at pages 96 and 97).

In supporting the contention th%t the

plalntiff wss not negligent because he was entitled to assume

that the driver of a cer would not reverse down the remp unless

he had seen that it was clear, Counsel refsrred to Van den l'erve

v. Union Covernment (1936 T.P.D.188) and to certain cases An

which 1% has been discussed. Statements In vean der llerwe's case
have glven rise to some controversy. For present purpoases gt is

whichh hane

enough to say that those comments whithheld approvsl frem the
FAY p 1

stetements In question do not cruntensance the generalisatién,
which I hold to be clearly unsound,that g pedestrilar w=ay always
sssume thet the driver of a vehicle coming from berlnd wili
keep so good a look out as to meke it unnecessary for the ﬁeﬁew
trian to look after hirself. And whether he knows that s véhick
i1s getually coming from behlnd or only that onetmay ba dOiﬁé

so can only affect the degree of probabllity that a dangerobs

sitvation may srise. In Bazuidenrout v. Dippenaar ( 1943

A.D, 190) the pedestrian, crossing the rosd disgonally st nlight

was beld to be negligent when he falled to look again at a ¢er

which/ceeeas
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I

I
which he had seen so far away that he thought he had plen&y

l

of time to cross if it came at a proper speed. There is %learly

au in S‘.'u;_-p\
no difference in kind between the casé where no vehicle aT a3l
uﬂw..d-‘;ss of o greot dlstames todl Uu cors whure mo TRl o 2
is seen but where one may make its appearance at any timey

|

Coming back to the facts of theI
- ' . ] l

present case, I am unable to take a different view from tﬂat

' J
of HIEMSTRA J. when he states that the operation of reversing

|
l

down the steep and narrow ramp is difficult and claims corcen~
l
trated attentionbf the driver, The plaintiff with his peﬂson—

|
al experience of the operation must have known that the re&er-

|
l

sing driver was at a considerable disadvantage in regard to
l

keeping a proper look out. It is true that even though he{

|
crawls down at little more than walking speed he ought to '?o

" more than rely on a pedestrian's looking after himself., He
. [

should either make sure that no-one is on the ramp or, at éhe

least, hoot loudly and insistently as he begins to go downﬁ

|
Such hooting, coupled with some delay before beginning the ldes-

J
cent, so as to give persons who might be on the ramp time to

|

|
get clear, might well (I need put it no higher) suffice to ex~

|

onerate the driver from a charge of negligence, Butjbe tha# as

I

it may, the driver's negligence is not in question here., We

|

l
are concerned with the conduct of the plaintiff, with his khow=

I S—
ledge/....!'n

|
' |
I
[
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ledge of the place and of the practice of driving down inlre

verse,

Counsel for the plaintiff attadkeqd
. |
the statement in the judgment, "I believe that plaintiff mﬂlas
"aware of all these factors", and contended that there waJ
nothing to show that the plaintiff was aware that drivers 9id
in |
not/practice move across and look out of the passenger's_w*n—

I
dow or look in the rear view mirror after the car had tilted

down the slope. But this argument in my view is based on. a

misconception off wnat HIEMSTRA J. was referring to and of
| ' |

what awareness would suffice to fix the plaintiff with negli-

gences The factors of which HIEMSTRA J. believed that the plain-

tiff was aware weretthe difficulties confronting the driver in

carrying out the reversing operation, and the improbability| that
Rroerm,

all or most drivers would follow what the learned judge called
A

the tedious procedure claimed by the plaintiff to be follow?d

by hime It was not possible for the plaintiff to know by e%»
|

perience whether any or many drivers failed to follow this |

procedure, any more than it is possible for a pedestrian to |

l
J

know by experience whether any or many drivers fail to keep |a
|

sufficiently good look out at night to ensure the safety of |

pedestrians on the rcadway ahead of them., These things musﬁ be -

assessed/veesoe ‘



assessed on the lines that e careful msn gpprecietss and allows

for the limitetions and imperiectlons 3f other humans. | Iare
|

|
the place 2nd the Feversing opsration combined to create;a
1

sltuation of potential denger to a pedestrian wsllting dodn the
|

remp and the plaintiff knew that. He wss tound o look aﬁter

himself and was not entitled to rely on the inveriasbls viFi~

|
lance of drivers who follow the normal practice of coming{down

the remp backwsrds. Even 1f he belleved thst many or mosé of

the drivers followed the procedure that HIENSTRA J. thougﬁt

would be rare, he hud nc grounds for surpesing thaet none or no

more than a negligible fraction of them would not follow ip.
o'-a;t 'RSM{- !

s had therefore to lock erd listen snd since he did neithpr
A

he was negligent. |

Tris btrings me to section 1 ofLAct
34 of 1056, the materlal parts of which read :- '

"1 (1)(a) Where any person suffers damage which is caused |
|
partly by his own fault snd partly by the fasult of any'

other person, & claim in respect of that dsmage shell not
be defeated by reagon of the feult cf thre ciaimant but Ebe
demages recoversble in respect thereof shall be reduced%
by the court to such an extent as the court may deem ju?t

end equitable having ragard to the dssree In which the

clalmant was at fault In reletion to the dsmags,. i
(b) Damage shall for the purposse of paragraph (a) be:
regarded as having teen csused by a person's fault notwith-

stendlng the fact thst another person had an opportunlty of
gvolding the consequences trereof and nezlizently faile

to do so. |
{3) For the purroses ~f this section 'fault' includes
any ect or omlesicn which would,but for the provisions of
this sectlon,hseve riven rise to the defence of centributbry
negligenced!

Since/‘.l...

I
i
|
1
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: |
|

Since we are presently concerned only
with the negligence of tge Degdigemee of the plaintiff it'is
unnecessary to consider any possible effect that the definition

of "fault" in sub-section (3) might have on the assessment'of

the conduct of the defendant or, in a case like the present, of

the driver of the insured motor vehicle concerned, I have 'stated

my view that the plaintiff was guilty of contributory neglﬂgence

|

and this means that he was, for the purposes of the sectiod,at

fault in relation to the damage. ‘

The effect of sub-section (1) isl that

|

. .
though the element of causation is still/newessary factor hn

the plaintiff's case, since he must show that the negligencL of

the defendant or the driver of the insured motor vehicle wa

causally connected with the damage, once there is negligencé on

: |
both sides without which the damage would not have happenedjthe

|

inguiry as to causation drops intc the backgrouhd, and an idvesti

|

~-gation into blameworthiness takes its places The kihd of éna-

|

lysis that was undertaken in Sutherland v. Banwell (1938 AJD,

|

476), for instance, in order to see whoseMabstract negligende"

|

caused the accident is no longer required, though a somewhat]

|

similar investigation might be helpful in deciding what redue-

|
tion of the damage suffered by the plaintiff would be just hnd‘

equitable/. . ot Y



|

S - 1

equitable to make, having regard to the degree in which h%'was
|

at fault in relation to the damage,

|

In regard to the percentage appér-
tionment reached by the learned judge I do not find that éIEM-

STRA J. misunderstood or wrongly valued the whole or any Aart of

.

the evidence as to how the accident happened, nor is it oﬂvious

that his conclusion was wrong. That being so, it seems to me,

agreeing therein with Davies v, Swan Motor Companx_(l942 Ea K.B,
290 at page 314), that this Court should not interfere Wiéh the

40 and 60 per cent apportionment,

|
|

Counsel for the appellant,hdwever,

' |
contended that the amount of £200 allowed by HIEMSTRA J. ip

|

respect of pain and suffering and loss of amenities of 11fF

was much too small. In arriving at this figure the learned
' |

judge saids~ "Plaintiff is a man who was 59 when the acclident
|

"occurred, He received an injury to his back, He stayed ak

|
"home im bed for a week duriing which he suffered severe pa*n,

"so severe that his doctor suspected a fracture. At the e*d
"of the week he waé able to go and see his doctor in hbs c+np
sulting roomé. He étayed at home anothet week and his i+jury
"had by then cleared up sufficiently to enable him to go t%

|

"worke It musg be noted however that he was receiving no wages-

|
"WhiIE/o seces ,
|
|



|
|
|
|

""while out of work, so that he possibly went back sooner|
|

"than another person might have done. He was absent from lwork

"in the following months occasionally for a few days totailing

|

14 days in all, because of his condition. He sleeps on ﬁ frac~
|

“ture board which is no doubt uncomfortable, and receives radia-

"tion at home from an infra-red lamp for half-an~hour per day.
| |
Yhe says that even now, ten months later, he cannot 1lift heavy

lweights and cannot sit down for long periods,like in a bib-

"scope, without feeling pain. The medical evidence was to‘the

"effect that his condition should be completely cleared up%with-
"in three weeks to six months. There will be no after-effects

gt all,® ‘

|

The findings of the learned judge
|

in this connection were not challenged on appeal. But it Qas

!
argued for the plaintiff thgt having regard to the diminis%ed

value of money a considerably larger amount should have bein

allowed for general damages. The proper approach of an apqeal

court to a claim that such an award should be altered has qeen

stated in different ways. Some of the forms of expression |

used from time to time by this Court are mentiohed in Sgndlér
I

¥v. Wholesale Coal Suppliers (1941 A.D. 194 at page 200), Otker
I
tests, or ways of putting the matter, are to be found in Owen_ -

‘_ﬂo/onoo-o ll
|
|
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Ve Sykes (1936 1 K.B, 192), quoted by CLAYDEN F.J, in Do#le

Ve Salgo(F) (1958 (1) S.A. =k 41 at page 42), and in Davies v,
|

Powell Duffryn Associated Collieries (1942 A.C.601 at pag%s
611, 616, 617, 623 and 624), Even if dne applies the fo%ms

of language most favourable to the respondent it seems to Fe

l

that this is a case in which we should interfere, The 1eaFned

| i
judge apparently accepted the evidence of the plaintiff as| to

|
his incapacity at the time of the trial and the discomfort| and

|
pain that he had undergone and was even then undergoing. Ak~

l

cepting the medical prognosis favouring a complete and eariy

|

recovery, it remains the fact that the plaintiffts experiehce
' |

had been one of a good deal of severe pain and much prolonéed

discomfort., I think that the amount awarded is properly d%s-

substantially increased.

cribed as wholly inadequate or erroneous and that it shoul% be
| |
|
l
The total amount of £300'10°0'J
|

fixed by HIEMSTRA J. included £5 for an infra-red lamp, in [res-

- |

pect of which ho claim had been made. I think that the total

vmiw,\.;wa S\"Q.c.‘\.a—Q. "\-WH\:\-%Q,

Ashould be fixed at £500, so that judgment should have been

|

given in the plaintiff's favour for 40% of £500, i,e. £200.|

‘ |

This was the amount paid into court with the plea and the trial
l

court's judgment on costs should therefore stand, namely, t%at

the/.ciooo ‘
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|

| | |

the plaintiff/# should pay the costs from the date of thJ
plea,. ’

In regard to the costs of appeal‘the
|

plaintiff, having succeeded in obtaining .what, even having

regard to the costs of the proceedings, amounts to substahtial

' |
relief, would ordinarily be entitled Bo the costs of appeal.

|

But the respondent relies om a further tender made by it after

|

judgment had been given, On the 16th of June 1958, i.e. la

1
fortnight after the plaintiff had noted his appeal, the reépon—
|

dent wrote to the plaintiff offering, if the plaintiff ab%n-
|
doned his appeal, to treat the judgment as if it had been for

200 with magistrate's court costs up to the 4th December F957,

' |
the plaintiff to pay the costs thereafter. The respondent|also

tendered to pay the plaintiff's wasted costs of appeal to date.

0"(—‘ bo tha dote oy 4he ,\GQED\,
Had this offer included supreme court costs of the actionh;n-
. |
stead of magistrate's court costs it would, I assume, have |pro-

_ |
tected the respondent against having to pay the costs of ap-
|

peal after the date of receipt of the letter. But by tenddr-
ing only magistrate's court costs the respondent introduce% a

new element. 1In effect it now asks this Court to hold thaﬁ,

' |
plaintiff to uplift the £200 and receive costs on the supreme -

!
COUrt/eoeeee ’

despite the original payment into court, which entitled the
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court scale, the plaintiff was really only entitled to magis-
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|

trate's court costs and should be treated accordingly for! the
burposes of deciding on the costs of appeal. I do not think

that this Court should so hold. The trial court at no stage

: |
apparently had under its consideration the question of maﬁis-

trate's court X or supreme court costs, and in view of the
: l
difficulty of the case I do not think that it was proper ﬁor

|
an award of magistrate's court costs. |

}
|
In my view the appeal should bﬂ

‘ |
allowed with costs, and the judgment under appeal shounld be

l

altered to one for £200, the trial court's order as to cos%s

| | |
to stand, and the costs at the two stages of the proceedin?s

to be set off against each other.

,/ .



