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In the watter vetween i-

"’IILTAIAI" pars haf-:u'd i) [\16 ].1(’.' nt
ana ’
S~ EL T 0" Resvcndent
Coram: scureiner, Malan et 0Osilvie Thu pson, JJ...
Hoard: plst September, 1SEC, Delivered:s %2 — ¢ -3 9
JUDGILENT
SCEREIWER J.h. s- The appellant was cherged in a magie-

trate!s court wiii (s) theft and (b} Lmpsrsoncting & merber of
the pclicoe force. IV sesms thet the irperscnetion vas only
a slep towards the theft sc thet therc shculd have been only ens

cnarge (Reglina v. linlelo, 1959(1)5.4.56%), But while tris

should not be lisl 8izht of in any furbther preceedings thot may
’Y\or
take plece, 1t does @affect the crder to be méde on this asppral,
9 .

The ”“pﬂ’lant p15aned not gulilty
in the magistrato’s court and evicdence, includipg Lis own, waga
leds 5o was convicted ang the case was 2djourned fopr the examln
~atlon of Lils reccrd of previo.s convictionss On Shis being
ahown to‘the regisieate the latter, under section S$3(S) of act
32 of 1944, set aside his finding of guilty #nd convertsd the

proceeding s/ v, .. a.



procesdings intc & preparctory exarinstion.

Accoriing to the rescord the gprellent
was then asked Iln terms of section 66 of act 56 of 1955 wrether
he wished- to say enythling in enswer to the chargqjto Whiah he
replied thet hs pleaded gullty on both cherged. Accordingky to
the reccrd he was then esked in terms of section 75 of Lot 56
of 1955 whetier he wished the witnesses to appeer s _ela and he

sald "no". He wag cccordingly committad for sentance.

Lie arrasred befcrs O'EAGAN J. in
the Port Elfzabeth Circui®t Locel Divigsion and when the charges
were put tc¢ nhim in torms of section 174 of Act 56 of 1935 plead-
ed nobt gullty. The Crewn ssked the learned judge to 2pply sub-
section(2}) of secticn 174 and snter & plea ¢f gullty, JI'FIG W J,

the
tnen heard/evidence of the maglstrate who hed committed the
svpellent for sentence. The magistrate confirmed a3 corrsct
wnat appesared over hié sisnature on the form U.DJJ, 163,wHich
recordg what the sccused 1s csked ond answers at the close ¢
8 prepg?ary pxamination. O!'HAGAN J. thenﬂ asked wrethsr theres
:

wes no possibility of misunderstanding and the;magistrate salg
that of course if an interpreter was used ha could only state
that he recorded wrat tne lnterpreter told him. In fact, the
record showed that sn interpreter had Leen used. Asksd 1f he
had eny questions to wut to the megistrate the aprellant saig

he/einn..



- 3 -

he was notZ guilty end hed not been askel any cucstlons Dby ths
magistrate, leo. at the close of the preperaiory exaﬁination. 1t
followed in affect thet Lo denloed making the statements e8ic %0
have been made by uim in znswer to those cusstlons. O'IrnAN J.
then verified that the wegistrate was accustomed to satisfy him-
gelf that en sccused uncebstood the statutory quéestions, The
learned judge then sald = "I am satisfled after hearing the
"evidencs of the magistrate and aftar scruténizing the record

Nthat the matier was put to the accused and that he pleaded

Mguilty. Ir terms of section 174(2) mf I dlrect that a plea of

"ruilty be entersd. "

Subsection (2} of section 174 pro-—
vides that the court shal) direct the entry of 2 plea cf gullty
1f it is satisfied "tlat he duly admitted befofe the maglstrate
"that he was philty of the cffence charged, and was so suilty."
Sulrsection (3) provides thot if the court ls not sc satlsfled,
a8 plee of not guilty shall be entered.

In the magistrate!s court the ap-
vellent had said thet he hsd nc witnosses but subsequently
whan served wilh notice ¢ trisl he told the Deputy Sher)ff
thet he hed a witness. Befcore entering ths plea of guilty,
O'HAGAN J. referrsed to the fact that the appellent hed e wit-
ness, and, after the plea of gullty had »een entered a2nd the

list/..o..‘



1ist of prevlious ccavictlions had been put 1n, the learned judge
ssked the eppellant Ior tle neme of his witness. The name was
the
called ovt infccurt precincts but the witness was not present.
The appellant said thet Lie witness, & cousin of hls, was pre-
/e
sent when ne was arrested. It may be remarked thst his evidanc.
ot the moegistrate's court conteins no suggestion ¢l any such
persun having been present.

O'HAGAN J., sfbar finding the ap-
pellant guilty on both counts, declared him ap hablitual criminel
Soon after being sentonced, the apoellant signed on apnlication
for a certificate under section 103(6) of Act 32 of 1944 which
hes no relation to a ccnviction by ths Suprems Court. Apart
from its Fforim it is not an easily conmprehended document hut 1t
wes rightly treated by O'Le7LN J. a2ag an applicetlion for T2eve
to appeal to this Court.

In granting the appellant leave to
arpeal Q'HAGLN J. referred to the fector of Interpretation and
sald, "I might have ccnsidered calling the Interpreber to give
"gvidonce on the question whether ik or notvthe applicent
"pleaded gullty before the magistreate, but I doubt very much
M1f that would have helved ss these Interpreters are goncerned
"in sc many ceses each day that it Is lmprobable that the in-

e
"terpreter would have rememberd any perticulsr incidsnt of
h

"this casee "



From the rest of his judguent grenting
laave to eppeal 1%t avpears thet at that dete at least, l.e.
some twe ronths after the eppellant was convicted and sentenced,
O'EAGAN J. thought thet there might have been some misunderstand4
ing on the part of the appellant himself or ths Interpreter. The
learned judge wos gpparently influenced by the sppellant's
having fought the case in the magistrate's court right up to
the stege of conviction and by his statement that he had & wit~
ness to call.

Llthough O'E.GAN J. did not st any
stege say that he wss satislied that the appeliant was gullty,
it may, I think, be accepted that, if he was properly satlafled
that the sppellant had duly admltted his gullt to the maglsirate
the record cf evidence wculd rightly satisfy him of the spvel-
lent's guilt., But although tho learned judge formally recorded
that he was sstisfied that the appellant hsd duly acmltted his
gullt to the magistratoe it seems that throughout t!e procesd-
ings he retalned 8 measure of doubt. It was contoended on be-
half of the Crown thet the learned judge must, @s W2g record-
ed,have been satisfled at the ﬁime when he entersd & plea of
gullty and that he only becams doubtful st e later stage, If
thet was the position there was, it was argued,no irregularity

)
in the proceedin:s kustifying interference by this Court. But

although/eeasss



although there 1s scwe force in the submission that the learned
juage's doubt devaelopeld efter he had sentenced ths enprellent,the
bebter vliew appesrs tc be that hse had doubt at the fime when the
maglstrate gave. evidence and L1f that was so the questlon arlaes
whether he could lawfully dispel that douht without hearing tha

Interprater.

It wasf{ submitted on bekalf of the
Crown Lthat 1t was not necossery to call the inteipretar, or even
the maglstrate, to prove what the aprellant had s2id ot the close
of the proparatory oezamination, In ﬁiew of tre prrovisions of sec-
tlons 66 and 250 &f fct 56 of 1955. §So fer =s materisl sectlon

66 rezds =~

"66(1) After the examination of the witnesses In support of the
charge the magistrate shall ask the eccusedes....what,i” anythlng
he desires to say In answer to the charge......

(2) The eccused Mayee....moke any etatement......and every
statement......shall be taken down in writing......8nd after
belng read over to him shall be signed by hiﬁ 1f he is willing
to sign 1t, end elsc by the ragistrate, and shall be recelived
tn evidence before any ccurt ubon its mere production without
further proof unloss 1t is sbown thet the statement E&L?EEQQQOt

W\'%¢°k A O NE, - o "Unat By O<&#mth{ v 4*““4*&@
thereto are rot in f2ct the slgnatures or marks of the person

whose signatures or rarks they purport to bLe. "

In terms ¢f section 75 where the

M
2cevsed 1¢ making the statement referred te In sectlon 66,states

——

that he 1s guilty of the charge,he must, excopt In. cases of

murder/......



murder,treason or rape, be asked 1f hs wishes the wiltnesses to
appesr agsin. If he snswers in the negative bls statement Ls
re2d oVer to him and slgned by the magistrete., Hs is then com-
mitted for sentence cnly.

Section 250, so fer asz materlel,
provides =

"The statement made by an accusad uader sectlion sixtr-six cr

seventy-five +...shall,when e i3 brcu_ ht before & superior
» [

court aftar coumittal by a megistrate for sentences.....be ad-

missible in evidence without further proof«"

These provislions, huwever, though
they facllitate proof thot the statutory cuestlons were put te
and answered by the accused as recorded, dc not rellevo the
court of its Guby of zetisfying ltself befcre entering & nlea
ol gullty under sechion 174(2) that the sccused had duly edmit~
ted his gullt before the maglstrate.

The appellant wasg not called upon
to place cn ootli his denial that he had edmitted his gullt be-
fore the maglstrate, but there ls mething %o suggest that the
lesrnecd iudge was affocted by the faect bthat the ﬂanijbl e §
unsworn, The learnsd judge apparasntly theusht for the moment
that dospite the sppellantts challenge he could saticfy himr-
s6lf on tho megistretgls evidence alone. But cnee Lt aresrad

that without the interpreter the magistrate could not give

useful/......



useful infcrmotion 8s tu what the accused hed said,his hearsay
evidence could not PrcPerlyldiﬂpel tle learned Judge's doubt.

it is no Aoubt true, &s OVIAZAN J. re-
marked, that busy interrretsrs 8ra unlikely to rewstver pertlcu-
1ar cssesg in which ther have besn ccncerned but they can Zlenx
avidEnrg none the less ¢ive admissible evidence, P#sed on sesing

their signatures, tc the e7“fect that the interpretation was cor-
rect, Fsd thet been dcne in this case there wculd not rave bean

the gap which now undoubtedly exlsts .,

reguire-
In the circomestances the =ppadmx

monts of sechion 174(2) were not duly observed

Tontchesput T mes o totulpoastoitiatiod aocardtogote ke 8nd 1t
1s not poszible to prrly the proviso to section 368 of Act 56
ol 1055 by holding that the same resull wust inevitsbly have
followed if the interpreter had been callad.

o wers invited by counsel fcr the
arpallant merely t- set the cenvicticn and sentence 2sides, But
this 1s not the kir? of cese in which that course siould De
followed.

Ths order that justice requires 1s
that the sppeel iz 21llowed end thet 81l procesdings following

upon the srnellsnt's plea of nect guilty befors the Suprems Court

are sat asicde., T.e casyg La returnsd to the Pert Elizabeth Clr-

~

culpt Tecsd Division to be resvmad from trat stege.

lizlan, J.4. \
0gilvie TE ompson J.%. Qo & (f/;_/k\//t/w\”w’“
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