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I THE SUFRELE COTRT OF SOUTH AFRICA

(Appellate Divisicn)

In the mattsr hetween -

v8jcor IZAK SCHALK WILLEW BURGER  appellant

and

Iuitengnt BEWJALIN de WET ROOS,N.D0. 1st Responcdent

and Kolonel PE_‘US JLCO“"S JACORS,Y.C,
LaD‘”I”aI’laB :E PR .:JLL T‘Y.O.
Ea'ourATm Ge]ike nonmpndant) DAV

: K ! o\Jo
Jagoor 'Tvdellke Komuandant ) DIPK
Jabon raniAl N,0.
) oor (WyCelike Kommancant) JACODUS

YRS OT.TELBERG N.O. 2nd Respundents

Coram: Schreiner,de Besar,lalan,ven Elerk et Remsbottom JJ . 4.

Heard:l€th September, 1959, Dellvecred: LS‘-«C1—-¥C\°-T

JUDGHEEYT
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SCHREIVER J.h. &= The appellant, an officer of the
Permanont Force cf the South African Defence ™orce, wes charged
bafcre 8 general Ccurt Martliel, convened under section 66 of the
Lilitary Diséipline Ccdoe schedulsd to the Defence iAct (Fo. 44 of
1957), on counts of asssult and conduct prejudiciel tc militery
disclpline. Tha [irst respondsnt was the proseculgr 2nd the
second respcndents were thz President and mambers of the Ccurt
lartial.

A prelininary investigation vas
held under fiule 104 ¢f tho Ru'es framed under segtion 104 of the
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Defence Act for giving effectﬁ te the Military‘Discipline Code,
and the evidence of wverious witnesgsses was duly recorded. In
terms of Rule 48(1)(s)(iii)} the Prgsicent of the €ourt Martlal
had to te furnisbed witih the originel snd a certified copy of

the preliminary investigation reccrd, but the rules do not re-
ouire the other members to be furnished with cépios of the reCOré
which 1s not svidence at the trial.

The nearing befcre the Court liartigl
took place on tne 2nd,3rd and 4th Febrypery 1989. On the 3rd,
and again on the 4th, the first respondent Informed the Court
Hartial that he dld not propcse to csll certainlwitnesses who
had given evidence at the preliminsry investigation. Among
them were flve who, eccurding te the appellant, could ;ive
avidonce favourable to nim, and ue clelimed that it wes the flrst
respendent's duty in terns of Rule 95(2) to call these w.tnosg-
ses so that they might Le cross~examined on Yehslf of the de-
fence. The flrst respcnéent, withcut cuestlioning that the wit-
nesses could give evidence favourable teo the appellant, submit-
teg to the Court ilartisl that in terms of Pulse 64(6) he was not
ohligzed to c&ll them, and thet he hed decne all that he was
obliged to do by making them availeble to re n2lled for the de-
fence or by the Court ifertisl 1tuelf. The second respunaents,

thr(,‘ugll/. L]



through the President rulod in favour of the flrst respendent's
contention and the 1l-tter thevesupon clozed the c¢s3e Ior tie pre-
secution.

The hearing was thén postponoed gnd
the appellant set dow» =2 eppliceticn in the Transvael Previnglsl

/calling on the flrst respcndent/

Dlvision claiwing &« rule ﬂisi/tc stew cause why he shoulé@ not
be ordsred to c2ll the five witnesses who could give evidonce
fovourable to the appellant, with supplementery orders upgon the
sacoud respondents to ensure the recpening of the prosecution's
czse and the oelling of the five witnesges. A rule nisi in
those terms was greonted. 1t was not ccntended that the Supreme

Court could not interfere witl the pricerdings unllil their cecn-

clusion (cf. Wessels v. 37neyal Ccurt Martial,1954 (1) S...920}).

On the return dey vhe rule nisi wis dlschorged. by ~pveamont no
ovnCer wog mode aa tc cestse

The partles ra¥lng filed o writ-
ten consent thereto, the eppellant appeals dircet ¢ tiils Court
from the order dlscharsing the rule nlsi.

Rule 64 cCeals with "Evidence

for the Prcsecublcn” and sub~rule (6) recds -

fSukject to the provislons of sub-rule (2} of rule ninaty-five,

Ao

no prosecutor snall be ollized “. call 211 ths witnessses who

2ve ovifance ab Lhe foolleantry Lir3illgetlon,but where 8 pro-
secuter cluses the cese for the prosecution without wovany Cal-
168 sucl ™ibnesses, 29 shall advise tihe court bhnereof and neke

anv witness nob called by bhim ava’loble for the purross of
purr

. - v
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beinz celled eithar by tné &cevsed or the ccurt, "

Rule 95 deals with "3ereral Duties of
Frogacutor and Counael.” Sub-rule (1) enjolins the prosecttor
and the defe.ca ccunsel, in additlon to other duties Imvosed orp
them by‘the CoGs, to asslst the court and trest 1t zndlie Sudge
sdveeste rospectfuvlly, to pressnt thelr cases falrly, to Tollow
tie Code &nd %tihe practice of the Unlon's clvil courts in regarg
Lo the exewlnction ¢” —it768ses, not tu refor ic¢ lrrelevancies

and net to state cs fochs Ullngs not #nten- proved oo Intenued

Yo bo proved.
Sub~-rule (£) reads =

"Ty addition to the cutiss impcsed upon him by sub-ruls (1}, the
presecutor shall bLring before the ccurt the wholse of any trans-
action op whilch any charge 1a besed ang shall net teke any un~
faly advantsge of or withicld from the court 2ay evidence in

foveur o Lle cccused. "

The arzument Zcr the aprellent 1g

Liia v

vnot Rule 64(6) Ss 1» terms wade subject to Rule S5(2) and thet

1% veuld not be riving priper effect tc the orepin, werds of
? 5 , .

"

Rule 64(6) 1T, in rezard hc the calling of witnesses who may

favour Ll ccocused, the prosecubor wers nol obliged by Rule S5(2)
to do more than ke is required tc do by the concluding of Rule
i - A

cnt!t . canticn ru
64 (6). mn other wcrds, the appellent’s ccntantlion runs, Rule

64 (6) rellaves the prosecutor of the obligation to call all

the/eeeves



tha premilinsry invostigaticn wltnesses eacept where (g) they
are 211 necesze~y tc bring cut the whole transactlon, cr (b)

not to call them wculd ke teking en unfelr edvéntage of the
accused, or (c¢) their svidencoe fevecurs tbe gccused, 1 have some
dgirficulty in vlaucllisling a csse that weuld fall wider (b) with-
out ©c1l1ing undep (c), but, however that may be, when Twle 64(6)
says "Suhject to Sle provisions of Subrule (2) Oé’rula ninety-
five" thls mesus, in the absence of indlicetlions to tie centrery,
subject to the wrole of the provisicns of fvle 55(2),ihcluding
{c}s In fact it is {c) that is most diresctly %ermazncto the
subjaect metter of Rule 64(5}.

For the respondents it was ccntended
that »ithhclding evidence ("gstuienlse.....Wsorlcu") ias the
Afrivasns cxpression) nesns souathlng more than not colling
avidencs which yop nuve ava&lable. This was the view token by
CLAASSEN J. whon he Gischerged the rule nisle The learngd judge
$11lustrated whet he meant by bhe cese of & beok vhich he s81d

we Xl
be withheld from & reader if kept in a locked library but am

A

weuld net be withheld if 5he 1lbrary were opén &nd ths rscder
vere told where he could get the book. The locrued judge pro-
ceeded, "Having Informed the court 2nd the @ccused of the avail-
"sblility of certein witnesses, the subsequent passive attifude

"in the sense of act tutuslly sdducing bthe evidence Lirself,

G085/ essnaa



"Goes not amount to 'withpholding of the gvidéncet ", The
chief difficulty that I have In gccenting thls reascning ts thet
lte effect, sc fer &3 Lhs treatment c? evidence‘favourable to
tl.e sccused Ls concarned, is to make no di“ference Lctwecn Rule
6 2
64(#Y and Rule 95(#). The latter, on thls view, adds nothing to
the former. Wnether the evidence fovoura tne sccused or not the
prosscutor is obliged under Fule 64(&) te ©ell tus court that he
'3 not calling all ths preliminary invastigetlion witnasses &nd
1s obliged to make theri available.

The onlf way, consinstently with the
view of CLAASSEN J., in whichpscie offect could ba glven to the
cpening wobds of Rule 64(6) es applicd to (¢} in Rule 95(2},
wculd seem to Le tc interpret "withlclding the evidence ag
meaning "withnold inTorration sheut evidence®. On thet view
1f the prosacutor knew, bui tir court and Ll.e accused did not
know, Ekat a witness who gove evidence et the pbellminary investi:
gotion coudd -ive cvidence favcurable to the accused, he could
be seld to withhold evidence Lif he merely said thut he was not
calling the witness but mede nim eveilable, without 2t thed same
time disclosing hls knowledge thet thoe witness could glve ovi-
dence fevoureble tc the sccused. It wculd not be convenlent %o
make the question whether there was o withholdlng depend on what
Precisely %tie prosscutcr says when he anncunces theét he is nct

celling/e.veae



calling & partlcular witness. Thet it should Jepsnd on whether
he says he thinks thet the wltness mey faveour the cccused or
that he doubts wiether he would favour the gsccused or uses soma
other expression weuld be unsatisfactery and would not,J think,
£it in with any clesr or practical concept of withholdlng evi-
dence. When & party hss aveilable evidence 1t sesus Lo me that
he can ba properly s&id to withhold it if he does not 881l the
witnesses, whatever Jnfcrmation he furnishes about thalr avi-
dence. ‘Thather this is the proper meening to be given to The
exprecsion "withholding evidence" in Rule 95(2) deponds on the
context, which includes Rule 34(6), the operation of which ls
made suuject to it

It was contended cn hehalf of the
respcndents thet whlle Rule 95 constitutes the broad standprd
cf bolaviour to be followed in courts martial,.Rule 64 is a
gpoclfic enjéinder of hew the trlsl 1s to be cqnéucted and
sub-rule (6) covers tha whole orligaticn of tha prosscutecr ln
ragard to the calling of witnesses. The argument was ln ef-

fect on application of generslla specialibus non derogent. Bub

that cannot apuvly to Lhe present prcvisions whers Rule 64(6)
i1s in terms made subjoct to Rule €5(2).

For tho same reason it could
not be contended succassfully, tﬁough it was sugpested, that

Rule/.eeues



Rule 95(2) is only directcry.

1t wag further submitted on e~
half of the resbondents thet "4 survey of tka;Act, the Code and
"the rules mekes 1t clear thet it wss intended that the princip-
"lea governing evidence &and prccedure in the‘civil courts
"should arply in militsry trials", and & numuer ol re“erences
to provisions wers furnished which were sald to suprort that
conclusions I have examined all the prcvisions referred to
and I dopot find that they provide this support. On the contrar:
1t seams to me to be noteworthy that there 1is no seneral refer~
ence to the practlice in c¢civil courts as providing a supplensn-
tery source of rules for military courts. When the rules of
ovidence applicable in civil ccurts are to he made applicdble
in military courts this is dene expressly sné speciiicelly
(Sectlon 84 of the Code). ARG when the Rules roquire the prac-
tica of the civil courts in relotlon tou the examination,cross~
examination and rs-exsminetion to be followed, this too s
specifically provlicded for tRuIe 95(1)(d)y So far from the
civil covrts providing & reservoir of practice to be used when
the Code and Rules ars silent, Rule 128 brovides:-"Whenever
"in the application of this Code, any matter arises fecr which
"no prcvigion has been made, such course as avpears to be Con~_
"slstent with this Code and best calculated to:do justice,

"Shall/o s a0 s a



"shall be adopted," In fact the }M11/tary Code and Rules,
though in many respects they run parallel to the practlce of
civil courts, in a ounber of respects diverge from that prsc-
tice and no safe inference cé&n generally be drawn from ti e one

to the othsr..

The rroper practiee in regard te
the calling of all relevant wltnesses by the precsecutor in
¢ivil courts has now boen substantially stabllised. The prcse-
cutor has a discretion as to the witnesses whom he decides %o
¢call. But he should exerclse his discretlon falrly, end thris
may ehtail the celling of witnesses who appsar to be more fa-
veourable to the accused then te the Crowne This will be aes~
peqially the position when the sccused is undefended and if
the prosaecutor dces not c¢all witnesses who gcve avidence at
the prepsratory examinatlon he shculd make them svellable to
the dsefence. The casas In cur courts are clted in Gardiner

and Lansdown, South African Criminal Law, Sixth Edltlon, peges

384 and 400. The Ensllsh practice ls perheps more rfavourable
_to the accused then ours. See Archbeld,33rd (195¢)Editlon

page £15; Halsbury,3rd Bditicn ¥ol.10 pege 418, In adal Muham-

med el Dabbah v. Abttorney generel fcr Falestine (1944 A.C.

1567 the Prlivy Council ascccrded clear racognition to the prose~

—

/t
cutorts discretion while stating, abt pesje 169, "jt is conslsten

"1]?1{;}.‘1/’! "t ean
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Mwith the distretlon of coursel for tke prcesecutfon, which
"is thus recognised, thet it shculé be & genersl prectice of
"prosecubing counsel, iF they find no sulficlent reascn to the
"conbrary, to tender such witnesses for crcss~oxswinatlon by
"the defence, and thls prectice has prcbahly bocome rnore gone-
"nal 4in recent years, and rightly so, but it remaing a nstter
"for the dilgcretion of the prosecutor.' Tenderinsy for cross-
axamination meens calling tihc witness, even if Bo guestlions ars
put to him by the prosecutor. The axistence of the normal
English practlce of calling a witness simply In order that the
defence mey crcss-exemine him is at lsast some Indicatlon that
thers would be ncthing absurd or impracticable. If a particulsr
statute made it otligatory upcn 2 prosecutor to follew that
course. By so calling & witness for cross-exsmination the
prosecutor would not be indorsing'the wltness' evidence 1o any
way but he wculd be putting the accused into the fortuncte
positicn of belny 2ble tc le8d 8 witness who was disposed to
be favcuruaple to tre defence. ULrenerally that might not seem
to be?satiafactory proctice, but there is no renlifest reason
why a statute or statutory ruls should not, s & metter of
policy, maske 1t appliceble to 8 particuler type of prcceedinie.

Merders of the armed fofceg} who _
often hsve not the scue freetom as civilisns to seek logal

2dvice/ .. u.as
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advice ond assistance and wie 15ve in a worlé of some limitetion
and restralnt, may parhaps ncturally be trected with specilal
consideration, when they ape breught before military tribu-
nals. The earlisr “istoury of the prcvisions under consideration
shows thet there na2s been scme groping efter 2 satisfactory way
of adjusting the matter. In the Rules cf Prccedure thnt eprlied
under the 1912 Defence 2c¢t of the Union, Rule 60 corresponded
to the present Rule C5 snad gup-rule &4 resd ~ "It Is the duty
"of the prosecutor to assist the ccurt in the aduinistraticn of
M"iustice, to behave impartislly, to bring the whcle of thé tran:
~action before the court, sn¢ rot te toke advsntagé of, or supf
"oress eny evidence In faveur of the accused, n Rule "5 cor-
responded to the presont Rule 64(6); it read - "The prosecutor

. “

"is not bound to call all the witarmsses wWiose eVidenceAin the
"summary or ebatract of aevigencs given tc the gccused, but ne
Mghould ordinarily csll zueh of them whe were c8lled for the
"prosacution &s the accuscd fesives tc be called, ln crder that
"the accused mey,1l e tlinke fii, cross-exeiine them, and the
"prosoccutor shovld for this rezson, s¢ fov s 3928 to tre
"court practicabls, securs the ethendance cf sll such wltnes~
"sega"

Thosa eorller Rules, 20 and 75,

—

were idantical with tho similarly nunbored mulss in the Engll.l

/
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Rules of ITrocadure containcl Za the .imaal oo LIXitery Luw.
At page 609 of_the 1914 ECition of that larnual it 1~ ncted
against Ruls 60 = MilLo Prosecutor is an offlcer for cecurlog
W&ot Zastice 15 done, not & pirtlsdm to obtaln o ccavictiun,
"iagependestl: oJ ike jastics o the case. Therefore Lé sivulu
"hoove, either by ibnesses called for the purpose, or Ly the
"examinaticn oi | .o obher witresses, &ny iust. Wi’ Llow vuy
"brue charscler ¢ the cffonce, wietnor thsy vend v & __ ravdate
beo allevazce i, or Yo slow the lanocence ol ?hs nocused, and
0o

"he must,especially curusul Lc prove avy facts tendling eiluer
Mic show the luuoui:cs of Las accused or to axtenuate his of-
"fonces " Nt Looe CLf ia vuwe .obe to the En,lish Rule 70 1t

O

is agid, lnter «1lis =~ "rallvre to produce & materizl wit-

”~

ess for cucvsg=~exadtinaolion might invalidate the proceel.idgs.
"pny witness whose evidence is In the sulaary or etafruch or
Mavidence, &nd w'om th. atiuee’ asks bto L7ve c&llea, should he
"oalled ty the prosecution. M

in 143 our Hule 75 wzg altercd
co recc = "Thc prusaeciior is nch bound bto call «ll Lao . iipnes-
Nges w.uve vvilence is in the suur.:y o hbtract of evlidence
Mgiven to the Bccused, but he shouid, so fer as seewns te the
Weourt practicable, secure the attendence of all such wltnessss
Mas he 3ces not eell in order thet the accused, 1f he thinks

LE 7 SR
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"£ib, wey call thewr v his defence.”

Ths change in 1943 wus possibly
the result of war conditlons. It oparated lsss genercusly to
the accused than the earlier Rule. 2Put gven the two sarller
Rules (60 and 75} did nct compel the ercsecutor to call 81l
witnesses favourable to the 2ccusad, though the normel practice
1t seems, strongly favoured dolng so.

YWhen the present Rules were intro=-
duced in 1958 it saems clear that there was a reversion tovards
the preater protection ¢f the scecused, If the contention for
the appellent ls correct it would enly mean that the ordinsry
practice of esrlier tlmes, which was denarted frcm in 1943,was
restored Iin a tightened-up form. Tle cccused was certainly to
be troeted more favourably =fier 1958 then from 1943 to 10E7,
and there would be nc obvicuis reason why he should not be treat:
ed more favourably even then before 1943, The chenge from
"suppress" in the ¢ld Ruls 60 A to "withhold" in the new Rule
95 (2) seems to polnt thet way.

Tt should bo pbi;ted out that
the allegatlons in ths petition sre only tc the effect thot the
five witnesses "con" give evidence favcurable to the accused,
now the eppellsnts But that I think smounts to saylng thet
thelr evidencs is in favour of the accused within the retning

Of/oovaco



of Rule 95 (2)., uUntlil the evidence 1s actually given #nd
agsessed one canncht 58y for certaln thet 1t Ffavours the accusod.

Rule 95(2) is desling with what is tho prims facie positlon -

the witness 1s capable of helping the accuged.

Oﬁ the whole 1t seems to me that
the proper interpretation of the Rule Lz that contonded fer
vy the appellent, McfeOVAr, if the lmterpretation ls ta%ven
to bs in doubt tuhe appellant is entitled to the principle ap~

plied in Rex v. 'ilne and Erleigh (1851(1} S5.2.7€1 at page

823), that the more lenient of two reasonrbdly ecceptoble con~
stpuctions should e adepted, Here tre appellantls construc-
tion 4is the mcre lenient In the serss thet 1t is mera favour-
sble to tho delfence.

1t was rot contendad oun berelf
of the aprellant,and it does not follow from g conclusion in
ﬁis favour, thet 1f he has himself czlled witnesses st the
proliminary investigatliong he can raquire the prosecuter to
cell such witnesses tefore the Court Mertisl.

No argument was addresser’ to us
on the propriety of tre form of the rule nisi &s issusd,save
that, as stebed 8love, it was agreed that thers shculd be no
opder as to Lh? costg In the Transvasl Previncial Diviscons

WB/...I...
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We were Iniiruwed by counsel that 1t had been asgresd that the
ccats ol appeal should follow the avent.

The apreal 1ls allowed with costs end
the order of the Trsnsvaal Frcevincisal Dlvisien Ls altered to
one fonfirming the r:is nls], save that thers 1s no crder 28

to costs in the Trengvasl Provincisl Divisicn.

3
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