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SCHREIVER J..., &~ Tha gene;al situstion at the bLiwe
of thm accident sppoers from the Judgment of MALAY T.A. ?he
learned triel judge he'd@ that vAn Treunsn was neglicent &nd
that the pleint:iff was not,
The first issue, whether $he Vé&n
| |
grevnen wes negli-ent, rust be Gocided independently of the
scecend. It ls true thqt the question whother driver A I8 %68‘
ligont mey sometimes be dependent on whether driver B wes hel~
» |
1igent. Thet mey te thse positicn where A's conduct is affected
by what he secs 3 doings Eubt the present 1Ls met tsuch & ca%ea
ven Greunsnts conduct must he tested t5 see whether 1%t was
negllgent withcut regard to whet the plaintiff did. Indc%d
van Greunen's ccnduct would be nagligent or not ngg]igentiin

relation/esee..
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reletion to & posslble rotecreyclist driving bebind the Ray bus,
. i

whether or not there was in fect such a vehicle there at th

time, A person who in treflic mekes a rove thst unreasonably

tnoreasesg danger to other traffle canmnot asvoid a chaérge of neg-

ligence merely becawse other rced users could, if cereful, heve

|

preventad the Increased danger from meterisllsing in an accﬁdent.
(

Responsibility for eny psrticulsr sccicent is, of course, 2. dif-

ferent matter.

in the presant czse there was &

single stream of scuth going traffic. The thirty fcot wlde
aveilebles rocdway was reduced substontially by the praserce of

parked cars against the eastern kerb. 7 the svailatle rcadway

|

i

nearly one .8lf wes taken up by the wlde buses and the spede
|

that must necessarily be left Letween vehlicles st tholr sides,

Van Oreunsn's plan vas to move jout

of the stroam of traffilc and go through the gap‘in the cycie
treck to complete a u-turn. FHe was entitlsd to do thet hut in
so doing he would have to cross the lins ¢l traffle of &ny
gouth moving vehiclas that were nobt keeping to the single ;1ne
of traffic. The whole of ihe eastern half of the double rL5d~

wey wag &vailable tc south going traffic, Whether &t any pbr~

Llae

i
ticuler time there was troffic moving west of the single 1
' !

followed by the twc buses weuld be materlal to the question

whether/seess s
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r fo rurn to the right at guch @ time,:but,
| l

re there is & stream of traffic, the

whatner 1t wes prope

as ls always the case whe

situatlon weuld change from bime to time 8nd grjvers must make

this
gllowance for she fact.

i
The rule of behavigur fcr persons

crossing e line of trarfic 1s steted as follows in 2n olt-quotec

GELS J.A. in ¥ilton V. VAcnuh 011

pessage in the judgment of WES

Conpany (1932 A.D. 197 at page 2087 »

"hien & person deoes vish to cross tre lire of greffic a~¢ to

\
turn out intc A sice street he is entitled tec dc S0, but he

mast cive ample warning cf hls intentlon both to vehicles ba-

nind him and teo those spproazching in the crposite directich,
and he rmust do so 8t an opportune moment and in 2 ruasonabpe
menner. " :

1 see no reeson to doubt thatb

had there been no Bay bus behind the Tramway bus vam Greunpn's

way of making his turn wculd have been unexceptionable. He

would not then have Lean unreascnadly incraasedl tha danger;for
»

other traffic, Bub the prssence of the Bay bus put a complete-
i

' |
1y different complexion on the turning problem, Van Greunen

coulé not see berind thie Bay bus erd the drivers ¢ vshicles
nehind the Bay rus could rot see van Greunen's bus. Those
I
N s . |
were the cruclel considersticga
L visuael warning givey, tc some~
an

one who 1g unsble to see 1y becruse of/intervehing traffi# ‘

obstructicn/......



obatructlon 1s no warning e% 8ll. 4nd a look-~out vhich cesnnot
reveal vehicles In 2 substantial part of the rosd, where vahic-
les may well be, 1§ of no rractlesl use so far as such vehlclas
are concerned. 1In ralvtion to vehiclas behind the Bsy bus, as
the plalntiff!s motorcycle was, it cculd mske no élf”erence
whetlier van Greunen used his mirrors and his warning signgl or
not. The position would have becn precisely the same if he heg
ugsod neither. He wculd not heve bsen relavantly nore negligent
than, ln my view, he in fact was,

Hoving regard to the presence c¢f the
Bay bug the problem of ven Jreunen was not a matter of warning
or of look~out but ¢f makin, the turn "at an échrtuna roment,
fand in & reascnoble menner. " It really was en okvious pro-
cedure thet he hed tc follew and up to & pcint he followed 1t.
But he did not carry % through sc as tc make the menceuvre
reasonsbly safe for venlcles berind the 723 bus. He rigqtly
drew dut slowly so £s to wun his bus perallel to the gsides of
the roed and necar so the cycle track. He drcve rlis busz for
quite a distance - some 45 yards -~ In thet waye. But the
dtstance could not help to mcke hls turn sefer unless he 2l-
lowed the Bav bus to pass shead vafcre he made "ils turn, Put-
ting 1t ancther way, he should reve pullad out = fficiently

\ : 1! te make hils tur
far frem hls pcint of turning to enable him t¢ e his turn

2F58Y/ verene



after the bling ares bahind tha Say bus hnd disappesred through

the forward novement of the lattar,

(,

not heve lincreased the dsnger 95 the pleintiff,

Zed he done so he weuld

Instead cf timing his turn properly

ha tubned et 1 stage wran the Bay husg was at111 benind the Tramn-

*ay dus - not directly bLehind, but further north on the sast-

ern line of trsffic. The eifect I3 best descrilad in the avi-

dence of Yke, the cenductor of the Bey Lus, who was calleé for

the appellant company. After ha hed described the ro8ring nulse
of the notorcycle engine, hls evidence In chief nroceeds :~

"¥het 4id you see? -~ I sow a motorbike pass with {wo rassen-
gers. I gsaw the motorhike overtseke our tus. Then I noticed
that he jerked bacl becanse he got 2 shock when he saw this

bus in “ront of hin FUAdBN1Y. cssevsceenesesWhnen he Feriad like
thls whet hapraned 2 ~ 1 notlcel be was trying tc swerve,
Which way 2 ~ Tc the wight. Tec escape tha bus In frent of
you ? =~ Vesg, What harrensed then ? - He could not swer%e
ané escape Lt because in Ircnt there were cars blocking the wsy
end %he busg also was Ylocking the way. What dld he do ? -

He bumped sgeinst the tus. " |
The rofersnce to "cers tlocking the wey" 1s obscure and wes net

c.eared up. 1t mey re‘er to the witness!y lmpression orf aprrcacy

1

-ing cars coming from scuth to ncrth whleh might heve prevemnt-

v -
ed 8 fuller swerve into the westfn r084W3Y « in cross-exsamina~

tlon tka's evidence rezds i~

"ind/, ...,



Mand as ycu locked throtgh the windew you saw the cyelizt pes-
sing bhe bus end btien ycu saw in front ¢f the eyelist thers
was the bus blockiny the re¢2d? - Quite riprt. s vou s=aw
that dldn't vou think there mush ke an eccident 7 - Qulte
right. véu imrmedistely reslised there mwust te an accident ¢
. Y@8eee....e-Tould you say *-a cycllst got e shock Tecoguse
tiheve vag & Lus stgndina there hlockinz his way, ic that nmt
what vou told us ¥ -~ Yosy At the tine whan he ot the
shock wes 1t standiing or then msking tia turn ? - It was just
entering the lene. It was moving just enterin- the gzap ?

- Yes. "

Ven der RIET J. tien esked the ;1t_
ness whether the plsintiff could »n.et Ywave passed Lellna thg
Trsmway bus but lke seld it wonld have heen 1ory daniercus as
thers was no rcom tc pass between the front of the Bay bus:
and tle back ol the Trenwey bus.

it i3 clear from thisz eovidsnce il-t
when ven Oreunen wmede his turn the Bay tus was still Uehiné
him end 25 tihe Tremway bus %urmed 1t conrletely Plocked thq
way of pay vehicle coming from Lehind the Bey “us s the plain-
tiffts motorcyels dld. Trst the turn ruast have carried tha
rear part of the Tre.way bus Turther to the east by resson of
the overlep tehind %l:a rear wheels is cleer., In thla respect
it made & more corpleis block than# would heve teen the peattacr
if the Trarway bus hed remsinasé perellel to the sides of the

rvad untll e Bay Yus hed pessaed. But e further and mcre im-

pertavt factor was thet through the turning mcvenment to the



west the Already clow mo7ing Tramvey Lug dresticallv reducad
Y

1ts norbh to south movensabs F0US TADIaty negue ing the wanDEUV-

ring room ol ¢ e (lainticfe The elfeqt vag similer tc bhet cof

£ FinAs .
o fairly sudden stop. 1rtedd C7 Linding, o5 nho might expect

on coming from tahind the Z8Y bus, 8 vepicle mwovin, in the
sere dipection es rimanlf wibtk encuih scuthwerd speed to re-
duce hls own overhauvling rate reletively to zuch vesnlicle, 8&nd
leaving gcre space on Althet 31da Yo a)low of avciding ectlon,
ke was confronted by what was T 211 npgetical purposss 2
wholly tlocked roed sectlion, the obsteycting bus neving L=
stortislly ceased to wove southward, i.s. Ia tle diwactlcn In
whick tha plalnbti ™ vis rcving.

It follpWs from thess cunsideratlica.
Lhet In my v.ew van Jrsuren mede his turn 4t cn inoplortine
rorent end ia ur unressonable nsrmer end thls ccasiuituted neg-
ligence cr his part whicl centributed lergely to the causling
cf the ceclllsion.

Las view mekes it JiliieCessayry for
me vo uapress o Gecldeu view upor tre effect of soul.lcn BC(B)
of ordinsnce 1lv ol 3885 (Cape). That prevision wes otviously
tntended Scr tie prctecticn of rerscns wlo llke the pleintiff

night e invelved io @ collieion with & vehlels nekling a u~turn,

and/o.oo-n
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erc it wsy Le that ven Greunen's breach cf the provision could

Ly itsolf amount tec negligence (cfy Szpé and Cosltc. Ve Souid

Africen Rallweys snd Earhours, 1948 (1)

/T

LS. 230 ot rage 243
end cases there clted)e As appliad to previsions deallag

with rocd trafilic the epsrciion of the prlncipic [ 7.4 %if-
fleulties, but if 1t is to be appllied it seems fairly clear
thaes there could w.ve 'een no sceifdent hed ven JFrounen oqurved
the requlrements of tke provision, end it weculd scen e follcw
tast bis fallure te observe it contributed to catelng tho cccl-
dent. Tie fset that & gimiler situsbion wigkt heve a&risen 1f

vun Greunen had not taen meking 2 u~turn but had been entering

e gatawsy In the
g 3

£%m vestorn pavernent Gocs nct seem to me t} 2 questlion.

Tt would only siow Liet tle stetutery provision uid not cover

all the cases In wrich & right-hend turn aight creats or in-

tle
crensefucrgcr of & collisicn. '

tk1la in Ly viaW Ven Grouren ?ﬂs

3 5 1 op IADT O & ' g it~
negligent 1 do notv agrue witlk van ger ~2nT . that the pleip

) v, +
t1gf was not asgligcrts. I trink that clcheugh 27 med no re&son
ic sarect a rced Uleck of the kirnd thet he enccanbered ne sheulc

heve coumc out from tehind the Bay tus mcre cautlously. Ye yas

wce contributed to the

negligent in not doing so and ris neglige

ow 56 cBse of ccmbined

csusing of the accident. It was in 0¥ Vs

nagligenc a/l IR )



negligence leading tc the colllalcen,

It is difficult ¢ conpere tha irgrees
of fault 4n relstio. .c the Gakage in ilie circumstances oflthis
cesee. Van Greunen's negllgence was In e way less obvious than
that of the plaintlff, though in my view It was no less cartein-
ly present, {n the other hsnd, having regard té ths blouking
erfect of maVlng &n lnoprortune turn witr so lazrge 8 vehicle,
van Greunen's blameworthlness way serfcase I s'culd be dignesec
to allow the appesl to u.e extent oif bclding that the cameges
should hove teen apportioned on the bagis thet the plaintiff
should only have recoversd rslf the Guitges iﬁﬁi&ﬁa, ;ith the
costs of sult. Tho appellent company would be éntitled to

/ 7 // l/f;f:i s

tlie costs of eppeals

2. i, C
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In the matter betwsen (-

THE B®AGLE SITAR INSURANCE CO0.LTD, Appellant
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BASIL SKLAR Resrondent
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JUDGMENT
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INTAN J. A. o= The reaspcndent was the plsintlf{ In
an action Instltuted in the Port Elfzabeth Clrcuit Iccal Division
3n which he claimed damages frcm the arpellant, 8 compeny regls-
tered under the Motor Vehlicleg Insurance fct Ho. 28 of 1942, as
tie insurerg of & certain moter-bus which was invclved in & rpl-
lision with the pleintlff who was driving = motor?bicycle. The

! case was tried before Van dar RIET J., who awarded the plaintiff
demagea in the sum of £3373. 11. 3 with costs.

The dispute lles withln very narrow
limits and the clrcumstances which gave rise to 1% will Le brief-
ly set oute The collislion occurred in UYltenhsge Streat, Port
Elizeheth., Tihls street is divided into two sectlons separated

by/......
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by a bleyels track, one sectlon cerrylng vehlcular traffic travel-
ling frcm nerth to south 2nd the other treffic moving in tYe oD
posite direction. The bus and the motor-blcycle were travellling
from north to south and we are thus primarily concernsd with the
esstern sectlon &x: the width of which, measuredlfrom the left~-
rand s'de ef-&k kerb to the edge oi the blcycle track,is 30 feet.

The evidence indichtes that in additlo:

tagve, won o avark oty frov

to vehicles psarked at the kerbhtéa traffic?%ravelfﬁ& ebrecst in
two lenes, although these lanes do not fprear actually to have
veen demsrcsted by white lines or otherwise. The blcyele track at
the scens of the egccldent is © £t. 10 inchss wide and 1s ralged
8 inchoes above the level of the street, presumably with tha dbject
of preventing street treffle from encrcaching theroon. The tracks
are not continuous &s at varicus podnts openings have bson left,
“zﬁ?COHVGUlently sloping ramps ruaning from both dbrections toward:
the middls oi the cpenings, thus graduelly reducling the helght of
the traclrzs from 3 inches to the level of the street. The length
of each ramp reasured slcug the slcre is 10 feet end the distence
between the top of the one ramp to the top of the other is 45 fes!
thus leaving en opening of 28 feet in width at street lovele It

1s common cause thet the @ollisicn occurred spproximately “n the

middle of such &8n opening, srortly after 5 otclock in t' e after~

nc’or]/’. e e n
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~ncon which was a "peak" perlod with s lerge volume ¢f traffic
moving simulteneously along both secticnsof tbe’street.

Shortly before the collicliun the'bus
concerned, hereinafter referred tc &s the ”@ramﬁay bus¥#, ves
driven by one van Greunen ond was trevelling along the eastprn
section followed by another bus, referred tu &g the Bay buas,
which was in turn followed by the plaintiff. HEach bus wag 8 feet
wide &nd 26 Teet © inches lenge. The Bay bus was travelling ebout
8 bus length benind the Tramwey bus, and the plairtlff, on his
motoreycle was about the some distence behind the Esy Lus. The
rlsintiff wss riding 2lcng ¢ line tu the left of the centre of
the Bey bus and was not visible to van Gresumen,

Tre Tremway bus was & speclsl bus
which was on its way to teke on boerd passengers at e factorly on
the western side of the street. The entra%} tc the fuctory pre~
mises is lmmediately oppeslte the opening in the cycle track,snd
the bus stop at which the pAssengers were to bs plcked up was 49
feet to the north and on the western side of the rcad. It whs
van Greunen's Intentlion tq pass through the openins from the
easbern portion to the western, and there to complete & turn
wkich would bring him, fecing northward, to the place where the
passengers were to e taken on bpeerds. This opevation invclved a
movement to the right in the eastern rertion of the road to bring

the tus near to the cycle track, Aud, wben the opening was reach~



~ A —
o the right to take the bus thruugh

~ed, & further inclinatlion t

the cponing. At that stage the bua wculcC beccme 2 potential dan-
gar to ncrth bound traffic on the weslern portion, @nd van Grauner
might be oblliged to stop his bus 1n t-e ovening until a sulkadle

oppertunity to complate the turn should n»resent itself.

The evidsnce was, end it was nof dig=-
puted, that when he wazs at 2 cunaidersble distance from the.open_
ing van Greunen extended the indiczator on ti.e right side cf the
bus to signal his lntentlion to turn Intc the opening.He lookaa
at tre resarview mirror on tho right of the bus end did not db-
gerve any trefflc which mignt overtake bhim on the right. He lookel
at the mirror cn the left of the bus and saw the Bay bus but not
the pleintiff on his motcrcycle. Lo satlafied hlmself that the
ariver of the Bsy bus had seer hils slignel and he drew to the
right, tcwerds the kerb of the cycle tracky The driver of tfe
Bay bus dimlnished speed and drew to hls left. It wzc accepted
by the learned juvdge 1o Lke court telow that for s distancs ¢f
some 45 paces from the rocint of lmpact the Tramwey tus travel-
led about 4 feet frém the kerb of the cycle track with its right
hend indilcetcr extended. The bus was & feet wida, so that 1t was
then occupying 12 feet of the rcadway. The line of the Pay hua
was about 4 feet to the lelt c¢f tnet of the Trawwasy vbug, gndlit

therefore vccupled anctiar 12 feet. The rest of the rcadway wes

tCkGI]/. s ven



taken up by cars parked on the left or east side of the road.

|
At this stage the pleintiff was stlll riding behind the Bey bus,
and coulé not bsam seen by ven Greunsn. As he appreeocned t&e open
~ing in the cycle track van Greunsn 2galn looked in ils miréprs.
Ho sew nothing coming from behind hls right side, &nd on hié left
ho saw that the Boy bus was conforming to hls movement and was
"gaging off" to the left., He reduced his speed to about 5 miles
sn hour &nd then turned into the opening. Whan thd front of the
bus was just entering the western portion of the roed, end when
the left front wheel was at the north edge of the southern ramp
of the cycle track, van Greunen stopped hls bus. Immsdiately
after he had stopped there was an inpzsct, and he found thst ?he
plaintiff had run Intc the side of hls bus on the right handislde
ot a polnt about 2 third of the way from tha front of the bug.

The colllsion occurred in the opening.

As I have sald, at the moment of
impect the bus wasg stationary - it had just stopped. Part of tile

body of the bua wes diezonally across the openlng, the rest was

projocting into the eastern portion cf the road,sEiasaswrss

Te that oxtent

the rcad was blockede The exact amount by which the bus preject-

ed 13 not known, but there was a gap between the rear end of the

St

bus and the cars perked on the lseft, wide enocugh for the Bay bus

tO/ooor-iO.



to pasg between the staticnery Lus &nd tSOSe carse At tho moment
of impect that gep wes not yet closeds. The driver of the Eay bus
said that he was &bout 6 yerds from the Tramwsy bus when th; im-
pact occurred and that thers wculd have been room for the plalin-
t1ff to pess between the twe vehicles; but 1t 1s cleur that it
would heve besn dangsrous for him to have attempted to do so. The
gap was closing and ;5 the pleintiff had sttempted tc stop be-
tween the two vehlecles hse migiht have been orushed. For practical
purposes, therefore, at the moment of lapect the plaintiffts path
was blocked.

The plalntlff, who suffsrsd from
concuss¥n and consequent amnesia, was unable to glvse an account
of what he did st the final stsge, His evlidence was that'he_was
riéing southwards behinéd the Bay bus. He had & plllion passénger
who d1d not sit still and at one stage he turned his head to
speak to Lim; nevartheless he kept hls eyes on the road in front

a .
of hims As he approached the bus stop aﬁ‘pcint et piary:
8ot cpper vl pont o bmback

wiilch 1s 49 Teet from Weespawbyr=btr—tTe—cyole—trgalr,he notliced
A

that the tus In front of him seemed to slow down, Lecause the dls-
tence between him and the bus seemed to Cecresse; hs vas then a

cer's length or two cars! lengths behind the buse Ho thought that

amch to
the bus mizht be golng to stop & pick up pessengers a2t the bus

-

stop, and he declded to swerve to his right end pess it, tefore

he/otsuo.



he swerved ne had no% seen the Tremwsy bus, so he wes not evere
of 1ts presence on the rcad; he s3ays that he did not expect 'to
come Scross 8 bus anead of him that had been turned scross the

rosd. Fe remembers swerving to hls right %o psas the Bay bus,but

remembers nothing more; he doesd not romember seelng the Trarwey
bus at &ll.

The pleintiff's evidence 1s of lit-

tle asslatance, but thers is other evidence vhich glvés 2 better
picture of what occurred. The witness Alfred Mke whe was thp cone—
ducteor of the Bay bus wes sltting at the tack of his bus. Fe saw
the plaintiff on his motorcycle, with a plllion péssenger,ridlng
ahout a bus length behlind the bBay bus, He looked to the fronﬁ and
saw the Tramwgy bus entering the opening ln the cyclse track.’
While he was looking at that bus he heard the mctorcycle pass the
back of the Bay bus. Hig svidence 1s as followss-

"Qe Wnen you saw this bus yov s8y entering the opéning did you
hear something ?

A. I heard the nolse of a motor blke,

Q. Vlas 1t different from the nclse the wmotorbike hed teen meking
before ?

A. Yos it was different.

5. Ho€¢ different ? What was the nsture of the diffsrence ?

As. It made a nolge different tc thet which 1t mekes when it or-
dinarily rons; this time 1t roered.

Qe And then dld vou look anywhers 7

A. I then lcoked at the bus I had seen in front.

Q. You locked at the bus end vou heard a roar.Whers 4ld you look?

A.I loocked at the next bus.



Q. Whet d4id you sese ?

A. I saw a mctorblke pass with two passengers. I saw ths metor-
bike overtake our bus., Then 1 ncticed thaet he jerked beck bDecause
ne got e shock when he saw the bus In frent of him suddanly.

Q. When he came first slong where was he looklng when he started
your

to ovVertske ®ie busg. Whare was he looking ?

A. I cannot judt say.

Q. Then vou say he souddenly Jarked was he atlll alcngside the
s1de of your btus or wes he in front cf 1t ?

A. It was just when he was passing our bus.

Q. When he jerked 1like thls what happoned ?

A. I noticed he was trying to swerve.

Ge Vhich way ?

A. Tc the rlght.

Q,What happened then ?

4. He could not swerve snd escape 1t beceause in front there‘were
cars blocking the way and the bus was also blocklng the waey.
Q. Vhat dild he 8o ?

A. He bumped egalnst the bus.

Q. When he bumped egainst the bus where was the bus 7

A. 1t was just when the bus was golng on this lane wiere the

bicycles ricde. "

The driver of the Bay bus sald that
he was driving behind the Tramwey bug. He uted obsebved ven
greunen’s signal and realised that van CGreunen was golng to turn
into the openinge. In order tec pass on the east slde of the Tram-
wey bus he slackened speed and drew to his left. He saw thé
Tramway bus enter the opening and estimetes that he wag then
about 20 paces behind tre Trenwsy bug. He then heerd 2nd saw

tha/......
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the plaintiffts motorcycle; he seys "the meotor cyclec came rushlng
"past and it bumped into the tramwey bus " which had now tulned
into the openinge. While the plaintiff had been passing thelBSY
bu;, that bus hed meved fefward and the gop between the two vehle-
les had closed tec 6 paces 2t the moment of impsact,

An lmpertant plecs of evidencse Wﬂs
given by lirs Renison. This witness was standing on the side path
on the east side of the eastsrn porticn of Uitenhage roed atla
polnt 25 feet north of the bus stop A« The bus stop 1ls 49 feet
from a point oprovsite the point of impect, sc she was standiﬁg
74 feet from that polnt. Shs saw the Bay bus and the plsintliff
riding behlnd it on his motorcycle; he was abtout & bus length be-
hind end to tre left rear of the bua; She saw the plaintiff turn
nis head to speak to hls plllion passenger end after an lnterﬁal
which was not "very short" he swerved to his righﬁ. Fe overtosk
the Bay ous and passed from the witnesgeni view. Mrs Renlison B2ild
that at the tlme wﬁen the plaintiff passsed out of her slght tﬁe
Bag bus was more or less oppecsite her, It Is clagr frem brs
Renison's evlidence btrat whoen the pleintiff disapreared from hér
view he was approxirmetely 74 faet from the polnt of impact. éa
mugt have @oved to the right svfficlently to clezcr the Bay bus
before he reached that pcint and ke must “2ve had an unimpeded _
view of the road in freont snd of the Tramwsy btus fer rore tha?4

T4/ 0evans



74 feet before he rescted the point of 1mpact."Had he looked,

the plaintilf wculd hsve seen the Tramway bus, which Was still
gignalling its intention to hturn before he reached the Bay bus,
Tho plsintiff evidently did not ses 1t until &% wes tco lute. He
chen tried, unsuccessfully, to pass the Tremway bus Oﬁ its right,
and the collisi§n took nlace.

Tha ouestion that has to ba ~eclded ls
whether the pleintiff has prcved thet van Creunen was negligzent,
that 1s, that van Greunen was in treach of a duty of cere towards
the plaintiffe.

The ccge mcde on the plaintiff's be-
half L1z thst as he emerged frcm behind the Bay bus he came face to
Pece with a situstion which placed him In lmminent danger and de-
menéed an instantanacus decision to extrlcete himself, He thus
swervad to the vizht in tre opening tut was unoile to aveld the
colllsion. He attributes the creatlon of the emergency to ven
Greunen's turning into the opening without bteking the necessary

precauticns tu sufeguerd the rights &nd safety of following trefl-

The particulers of van Greunen's

negligence sat out in tl~ cfeclarstion are i~

. 2 to keep a pweper lcok-cut;

"{crhe frilnd

P

i

(b)he turned to *re riant In front of the plaintifefig potor

hleycle
(1)/.-'ooa.
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(iJat an inopportune rouwent; |
(11)wMithout sgsuring himself thet il could s¢ Lupn without
sndangering bLue plalntiff; \
(Lil)without giving any or adequate signal of nis intentién to

turn, alternelively without satiriylng himself that tie

pleintiof rad obscrved 2and was resdonding to the saih

signal; ‘
(ivihe turned the said nmotor bus in cuncravention of secﬁion

80(3) of the Road Traffic Ordinance No. 19 of 1955, "

C\-t ol
1 sh21€ﬁ§92£iwith the a11lazation,of
|

nesligence besed on & ccntravention of the Crdlaince, upon which

the learned judge a _quo cowmments &g follows i~
I

Tt 3= quite clear that & Lreach cf the Rr_uliticnc Lo not pex 5@
an act of negligence. But in my vliew a driver iIn 2 puklic road

is entitled to assume bthat other drivers =ill conform e theitr&f’
fic ro ulationsg in force in that srea, thcugh he must always be
prepared to aveld, if possible the lnavitabls and none tco r@re

law~brezlkor. " : |

8gction 80(3} ¢f Opdinance 10.19

of 1955 provides i~ ,

"o person shell turn a Wehicle,otYer tha» e vehlcle propelled bY
hend, on 2 public road in an urban crea go as Lo faca in & di}ec'
tion opposite to that In which it was feclag Lrzsdtately befobe
tho weking of the turn,sxcopt where the rcad on which he Is travel
=ling is & cul-de-sdc or the reodway ls clear of moving vehicular
tra@fic for at least one hundred yerds to each side ol the place

waers the turn is to bDe made} provided that no such turn shell be

made at an ilntersection, "

I shzll follow the convenisnt ccyrse
adad-tid
f@ -l d/..ovGO



- 12 -

adopted during the argumcnt beiore us of referring tu this pro~
vision 2s @ prohibition sg2inst meking 2 u-turne Lssuuing, with-
out decldling, thot t.e manocuvre upon which vén Sreunen hegd
emberkad was & u-turn which contrevened the 8bove-clted prcvisions
of the Ordinence, I do not think thet the plsintlff dorives &ny
asslstonce therefrom. For, apért from the fact that plsintiff
gave no evidence that, belng aware of this provision,hs ragﬁleted
his conduct upon the assufmption thet van Greunen would observe
it, ven “reunen's postulated dbreach of the Ordlnance had, in ny
cpinion, no direct heaving upon the issue of negligence in roele-
tion to the colliszlon. For van Greunen wculd have acted no ﬁif»
ferently hed he Intended werely to drive gcross the western helf
of Bitenhege Street. This van Greunen was clearlj entitled tb Ao,
and no questicn of any breaci: of the above-clted provision of the
Ordinence wculd arfise. That is to say, the postulated ¢circutt-
stance that van Greunen was engaged in 8 u-turn 1s,quccd the lssus
of negligence, angd irrslevant clrcumstence. Van Greunen hed, In
the manrer described above,zlready glven ful? warniag of his In
tenticn to change the direction of his progressa

The learned judge & _quc sums up hls
concluslons on hthe other allcgstlons of negligence as follewsg:~

"On this evidsnce ths sole question is whether he was Justifipd

—

tn agsuming that theve was nc vebicle behind the second bus

whiciy eeavs
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which might he endangered by his turn. |

It sppears that the seccnd bus was travelling noh far benind
the Tramway bus, with the plaintiff following approximetalyia bus
length or 27 feet behind the second bus, The dr;ver of the ;econd
bus saw the Tramway bus stgnal to burn, and states that he ?new
that thls was the practlce of this bus. So he slewed down 8id
pulled to the laft to pass the Tramway bus on its left, He*
appearcd certain tihat there were a number of cars parked on the
eastern curb. Els merhln of safety behind tha Tramwsy bus &as
therefore extremely narrow and required a diminishing speaéland
cares The eextern side of tre road was 30 feet in width, tﬁe
Tramway bus wes approximately four feebd from the cycletrack;aach
bus was & fset in width, and there were cars parked cn their left.

The inclinlng cf the second bus to the lsft was vislble to the
Tramway bus and according tc the driver wes seen. The slowiné up
could therafore have been seen also and the drlver could and:
should heve realised that eny vehlele behind the second bus would
lnevitably heve turned ito the right to pass the second bus 88 1t
lewfully might do.

In my view therefore the Tramway bus driver wes not entitled
to ignore the possibility that there might be a vehlcle bohind
the mecond bug, whose way wculd te completely blocked by hls’

turn in 1ts path, "

I understend the iearned judée
to find that when the plaintiff swerved in orxdcr to pP3as the By
bus he found himself face to face with a sudden eﬁergency crepted
by the Tramwsy bus ipn turning across the line of advance of the
plaintiff snd that the letter endsavoured to evoid the conseqhenv
ces of van Greunen's negligence by turnilng into the opening and
thus colllded with the Tramwey bhus.

In order to attain e reasonebly

Clear/......'
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¢lear plcture as to whether or not plaintiff wes, in consequence
of van Greunen's conduct, comfronted with & sudéden end unexracted
situstion, 1t will be necessary tc refer 2galn to the varicus
nositions of the vehicles, the dlstences which separated thew and
the approximate speeds st whlch they were respectively travel-
ling at the moment when the plaintiff swerved to the right from
behind the Bey bus. The plaintiff commenced his swerve to the
right in oBiedience to sn indlcation by the Bay bﬁs driver thet he
*ntendsd to move scress to the left. The driver of the Bay bus
wes adapting himself to a signal by the Tramway bus that it was
inclining to the risht. At that stage the Tranway bus was sbout
20 paces ahead of the Ray bug and tha plalintlff at least a bus
length or 27 feet behind the latter. The plaintlff wes then.con—
siderably more then 74 fest frem the point of inpsct and I base
this conclusion upon the evidence of lirs Renison, referred to
aboveJané which is accepted by the learned judge 8 guos The
plaintiff was directly cpposite her when he diseppeared behind
the Bay bus. As he had to pass thse bsck of the Bey bus before he
disappeared from Mprs, Renlson's view, he must have ccimwienced his
swerve at 8 point which is appraeclably further Irom the point of

impact than 74 feet.

Assuming in favour of the plalntif?

p—

that he was travelling at avproxinctely 25 miles per rour and

the/."...
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the Tramway bus at approxiretely 5 mlles per hour and that pe ob~
tained an unobstructed view of the street in front of hiu ét a
voint even 75 fest from t e point of 1 p;ct, the plaintiff would
cover this dlgbance of 75 feet while the Tfamway Lus travellad
15 feet., Agaln accepting that the Tramway bus was st the time of
the colllsion epproximstely In the position indiceted on the plan

i addition to the 73 et '
it had travellsd sbout 15 feet Wafere i mormnt of BEupect. Two
Inferences clearly flow from these undisputsble facts. Firstly,
the distance intervening between the plaintlff and the rear of
the Tramway bus, at the time when the plaintiff swerved, was gt
least 60 feet and ilts presence could consequenily not heve placed
the plaintiff in a d&lermg if he had l'apt his motorcycle under
proper control and had kept a»proper look=outb, Sebondly, if, as
1s suggested, the plaintiff swerbed in an ettempt to avoid the
Tramwey bus immedistely afier moving ¥rom behind the Bay bus, 1t
18 inconceiveble that the collislon could have occurred at the
point at which it admittedly occurred and hne wculd, worecver, have
struclt the resr of the Tramway bus and not 1ts side. In edditlon,
the Tramway bus must heave commenced 1ts turn into the openiung at
the moment when the plaintiff emerged frcm behind the Bay hus
which, In the absence of explanation, makes the ccnientlon equelly
unacceptable.

It wes arzasd at the Ber with

Scme/......
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some Vigour that, in executing the turning movement, the Tramway
bus suddenly end to & considerable degree Incresged lts encroach-
ment upon the portlon of the street which lay lmmedlately 15 front

dirsct
of the plsintiff and that it thus completely obstructed his/line
of advancs. There is no evidence thet the Tramway bus swung out
te Lts left before inclining to its right to enter the opening.
The bus occupied scme 12 feet of the roadway whep it was tr%vel—
ling parallel to the cycle tracks If it aid not mo¥e %o thé left
before inclining to the right, there was no edditlonal encrosch-
ment on thet ascccunt, Some small sdditional encroachment wcpld
be caugsed by the movemsnt ¢f the end of the bus as it p1VOteé
on its Yack wheels while the bus wes belng turned to tho right,
The evidence, however, was thet the movement wouid net cause;much
encroachment« Méreover, the forwerd movement of the bus 1ntg¢ the
opening would tend to coripensete for sdditlonal ehcroachment of
that kind. It hes not been shown thet the turning of the bu%
caused anv material additional encrcschment on the roads The
evidence dees not support the contention that there was & sudden
encroschment. Apert frum the undisputed evidence that the Trﬁmr
way bus was travelllng st © miles per hcur, it wss physlcallylim—
possible tc turn so cumbrous s vehicle with such a long wheelbase
sudidenly. It 1s clear that.there would have been & very gredual,

and only momentary, lncrease in the encroschment, which was egtl-

meted at 3 to 4 Teet, 2 comrsratively negligible incresse.  The
E”fﬁ’,lg//. LI SR )



angle of inclinstion of the bus eway frcm 1Ts direct line of pro-
gress must, of necessity, have been acube, which would L®Ve en-
abled nrdlnarily vigllent users of the rosd following the Trem-
way busg to adapt themsslves in a reletively lelsuraely way to the
ménoeuvre, The plcturs, which counsel attempted to presenty of
the plaintlff beling suddenly confronted by an "lron curtain” frcm
which escape was impossible, eppears to me kx mofe fsnclfullﬁhan
real,

But on the essurpticn that such a
situatlon could be Imegined to have arisen, the Tremway bus rust
have been travelling parallel to the cycle track 2t the time when
the plalntlff swarved from tebind the Bay bus. Such an assumptlcn
does not make the pucition of the plaintiff eny stronger, The
fact 1s lnescspable that the Tramway Lus was travelllng 3 teo 4
feet from the edge of the cycle trasck snd it wes the rsight of
fcllf to attempt to okertake and péss so cumbrous a vehicle In so
cireumzcribaed a space. No vehlcle @s & rule procesds In en ag-
solutely strasight linc and it should have been apparent tc even
the most unobservant motorist Ifollowing the Tramway Lus that only
a very slight inclination to the right would crush him agalinst the
cycle track. If @ mctorist cncoses to act in 3uch reckless disre-
zerd of hls own safety, the resulting emergency is of his own
creation and he will be solely to bleme for the conseguences.

1t/00.oo-
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It %s said that van CGreuvnen should have
setigfied himself that thers was no cthe; venicle arprgachlng £y on
bohind the 8% bus before he conmenced to turn to the right inte
the opening. He had 8t that stoge eatended his indicator sﬁd had,
obgerved that the Bay bus was responding to thlis signsl andlon
looking et the rignt hend slde of his bus he saw no cther trafflc
approaching from behind. Thero was no ressongble probabiilitly
that any attempt would be made to psss him on the right by reason
of the nerrowness of the gap end tre fect thet the cxtended ln-
dicator was clearly visible. Il had to his knowledse been o?ser-
ved by the Bay bus and would presumably bLe observad by any cYer-
tsking motcrist who took the trcuble tyu locok In that dlrecticn
and had the slightast regard for hls own safsty.

A8 van Greunen hed taken every pne-
caution in renzrd to following traille, it wes, In my opinion, his
duty before he commenced to turn, te direct his attentlon toithe
possthllity of danger threatening from (L)traffic c¢n his left
moving in the seéme direction, (2)users of the cycle track, (¥
vicycles actuslly in bhe orening &nd (4} treffic wmoving 3long the
western section of the street. He owed @ prior duity to such tref-
fic and was ohllged at thot stsge t¢ concentrate upon Lt. To hold
$het ke shovld in &GGltlyn teke precautions zgeinst possible rock-

less overtakine moterlsts suddenly emorging from behind the Eay

bUS/.-caou
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bus would, in my opinlon, be to plsce too high s auty upon nln.
A motorist ls not an insurerg of the safety of cther users of the
road., Ee may &ct upcn resacrable essumpitions cnd ls called upen
to tcke precautions s~oinsl rceésoncbly forsceatle contlingencies
cnly. Even if ven "pounen khad seen the pleintiff trevelling Fo-
hind the Bay uwus he could not *&ve besn expected to foresee.that
the plaintlf? would ﬁake so hszardcus a novenent af3d e in fact £
did make. In my oplnicn, ven Greuncn wes nob guility of neglligence
et eny stage and he should be complstely absolved from respon.nsi-~
bility for the collision. He held timeously signalled his In-
tention to turn in the only possible way, viz. by extendlng the
indlcater, he hed at the appropriste tiws 2nd place locked Into
the right hand rearview wlrror a&né seen no spproaching trefflc,
he had reduced his speed preperstory tc turning and, Tinaily, he
was travelllng so slowly and so near the edge of tle cycle track
that no overtaking should havef been attemvted. Hls incllnstion
into the opaning in the circumstances vés slew and geocuwsl and he
wes entitled Lo osstme thet it wculd be chsgrved.

Deciaichs dealing witl the duliy
of motorigts when rovin, across the line of advance of following
tpaffic and of traflfle iravelling in the cprocsite directlion were
cited ot the Bare A4S 2prcers from tie review of these cases by

DOWLING J. in Reglna v. iiller (1957 (3)5.4.44), the dacisions tre

rop from harmonliotss IOre porticularly in relgticn Lo bthe extent



of the dubty owed tc trafiic bebind him by s motorist, who DPTopcses

to turn to bis right. In Bex v, Crcnhelm (1952 7.P.D.86) QREEXN-

LERGQ J. expressed the view that it 13 the motorists duty, in re-
lation to following, @s Well 835 oncoming, traffic, to endeavicur

to ascertain vhether Pis signs8l of his intentlon %c turn +to his

right has been observeds in Rex v. Fratees'{1952 C.P.D. 203)
WATERLEVER J. stated that when a motorist has given @ reason;ble
gsigpal that he is polng to turn, "hs is entitled to assume thst
"tio traffic Ttehind him hés sgoen that signai." These diveréent
vpinicns have been variocusly follawed in the Previnclal divigiona,
howaver,

find 1%, mowover, unnecessar?ﬂ}o onbark cn any closer ersmina~
tlon of trose declisions vecause none of them d@rectly gtrikesthe
dispute bafore us., For, oven if the more exacting view of GREEI-
BERG J. be adopted, in the pressnt csse van Gravnen s&tlsfied_hlm—
sslf that the Bay bus had observed, end accommodated Lltself tc,
Lie signalled intention to procesd to kkm hic righte. In vy
cpinion, none of the abovementioned declaions support the view
thet it was, 1n addition, ven Sreunen's Guty to «efer his turnp
until hs hed rnoce certain that possible unééen traffic,travelllng
borind and obscured by btie Bey bus, hed 2lso observed his signal-
led intentlong to proceed to his right. And, as I hove already in-
dlcated, T do nut consider thet, in the circumstances ol the gése,
VED Grsunen's.legal duty to traffic behind him reaulirsd him to

Contamﬁlate/to saee
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contemplete the conbtingency thet somebody who wés possib1Yt travel
-ling -~ a3 plaintiff wes in fsct travelling =~ behlnd tL% Bny
bus ang wiollr obiscured by it wcula gvdderly, and witheut f?rst
ascertéining whether the coast was clear, attempt to pass t?e
D8y buge

The rleiptiff stated in pls eviéence
thet he suffered from amnesia ceused by the shock of the imﬁact
and that he was unabtle to recolle ct whet happcneé efter he iigd
swerved from behnind the Bay tus. Whet ectuated him In his extra-
ordinary conduct must, if possible, be iInferred frovw the cthér
evidence. He doss not in hls evidence comrlaln of teling faced
with a8 sudden emorgency but, in sny event,it is abundantly clear
that no emergency wes creeted by the Tranway buss The only
reasonabke conclusion at which I csn errive ls that, in over-
teking and pessing the Bay bus, he deliberately embarked on 4
course of conduct which was from the very onset fraught with -
grave donger and which,notf unexpectedly, ended in disaster;i
Inmediately berfore the Bay bus inclined to the left the plalnfiff
wss travelling bekin "b1ind" in relstion tc the trafiic on hi%
right front and it wes his clear duty to exercise;sreat ceutién
In emerging from Lehind it. It was at thls stage thet ne ag~

mittedly opened hls throttle,thus accelerating et a time when he

Should/'a eneo
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gshould have s&tisflied himself that there was no obstrnctloh in
his Girect line of advence, I am satlsfled tbdt in the fi#al
stages he travelled at &n excessive speed &nd feiled tc koép a
proper look-cut. He fatled,timecusly or at all, to observé the
asbended indicatcr and the turning movemsnt of ﬁhe Traxway bus,
and, morsover, ohviously disregarded the contingency bnet tﬁe
Tramway bus, travelling close to the ¢ycle track with the 1£d1-
cator extended, might incllne to the right in the opening for the
purpose of avolding and/or passing trafflc on its left movi%g in
the seme direction. That the pluintiff succesded in avolding
thne Tremway bus until he reached the openlng andg. that then,jwith
the clear spece to his right, he colllded wlth it, is incomﬁrahen
-8ible except on the supposition thet "ie was grcssly negligént.

In my cplnion the appeal succeeﬁs
with costs 2nd the judgment cf the court z gue is altercd te
cne of absclution from the instance with costs.
Suivwedinery—Ffot .

z ——

Ogilvie Thompson, Jeise . .
CO“ Ay |

Ramsbottom, Jdi.



