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IN TH/E SUPREME COURT OF SOUTH AFRICA.
( APPELLATE DIVISION.)

In the matter between

PAUL JACOBUS ROBBERTS ..... Appellant
and
M sscas Respondent.

Coram: De Beer, van Blerk et Ramsbottom JJ.A.

Heard: 22nd September, 1959. Delivered: ) //O//7,5‘7

JUDGMENT

RAMSBOTTOM J.A.:

This is an appeal, by the leave of this Court,
from the judgment of the High Court of South West Africa dis-
missing an appeal from the Magistrate's Court of Outjo.

The appellant was charged with contem?t of court and
was conviched. He was sentenced to imprisonment with hard labouz
for three months, xmit suspended on a suitable condition for
three years. The appellant had been convicted of the same
offence in October 1956 and part of the sentence then passed
had been suspended for three years on condition that during the
period of suspension he committed no similar offence. That
condltion having been broken, the suspended part of the 1956

sentencesesee./2
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sentence has been brought into operation.

The charge agalnst the appellant was that on tie=iwt

1ak
gt Marchy 1958, he addressed a letter to lMr. Van der Walt, the

Magistrate of Outj?/in which he wilfully insulted Mr. Van der
Walt in his capacity of Magistrate - 1.e. of judleial officer.
Ing order to understand the case, and the letter which

Lo

is saild th constitute the contempt, 1t 1s necessary to c#Fer the

events that followed the conviction in 1956. That case had been

Lircadd_
treated by the same Mr. Van der Walt, and the appellant had been
October

convicted on October 24th 1956. On %khm 30th 1956 the appellant

wrote a letter addressed to "Die Magistraat" Outjo asking for

a copy of the record of the case. Mre. Van der Walt, who, it

appears, was required on account of shd@age of staff at Outjo

to perform clerical duties, dealt with the matter himself. He

replied on November 6th saying that owing to pressure of work

it would take a considerable time to type the record but that

the appellant could make arrangements to have the record typed.

Owing to a mistake on the part of a probationer clerk this letter

was addressed to P. Robberts, Vlakte, instead of to Mr. Paul

Robberts, Vryheid, which ig the appellant’s address. The letter

was redirected and the appellant received it on Noveﬁber 24th.

He replied complaining about the mistake and thereafter again

wrote asking for a copy of the record. A typed copy was eventu-

2llV 2Nt eeeeasl
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ally sent to him on Jamuary 30th 1957. Nothing in the appel-
lant's letters indicated that he wanted the record urgently,
and there was no suggestion that he had an appeal in mind. In
fact no appeal was noted. The significance of this will appear
later.
On December 26th 1957 the appellant wrote to "Die
Magistraat, Outjo", asking for a form on which to apply for a
o h
speculat&Mm licence for 1958. The form together with the
statutory fee had to be lodged by January 3lst 1958, so that the
appellant was 1n good time. He recelved no reply to this lette;}
and on January 20th 1958 he wrote again; he said that he had not
yet received the form heLgsked for and he asked for it to be
sent by return of post. That letter was received and the form
was sent, but on what date does not appear; there 1Is a note at
the foot of the letter which reads "Vorm gestuur, 'n tweede een
word aangeheg." By Janqary 26th the appellant had not yet re-
ceived the form. The matter was now urgent and he wrote again.
He referred t.-o the facts that the licence had to be renewed
by January 31lst and that he had asked for a form on December
26th, and he enclosed a cheéuo for £10, The letter was posted
on January 30th and ought to have reached Outjo on January 31st.

For some reason that was not explained that letter was not

I’eceived.... 0'00/4
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received by the Magistrate until February 3rd. Whether the
delay‘was due to the fault of the Post Office or to XHX slack~
ness on the part of the Magistrate's staff doces not appear, but
since the money was recelved after January 31st a penalty of
£2 became payable and the appellant was informed accordingly.

The appellant was, with some justification, annoyed.

- On February 7th he wrote sending a cheéue for £2 "under protest®
and detailing his complaints. The letter ended with a reference
to what had happened in October 1956 in the following terms:-
"Toe ek in Cktober 1956 vir u n afskrif van die kriminele
saak teen my vra en my blanke tjek Ingesluit het, het u vir oy
e} kwitansie gestuur vir die £3 rente en boete op my persoonlike
belzsting en aan Mnr. Paul Robberts die Vlakte geskryf dat n
nie tyd het BX om die saak te stuur nie, my tweede blanke tjek
het u ook teruggestuur met h aanmerking dat u dif sal stuur op u
mkw rekening as dit klaar is en ek moes 'n 3de tjek stuur na
maande se gewag om dit eindelik te kry. Is u nou weer met die
herhaling daarvan besig ? Probeer onthou mag is ook reg, maar
kennis is mag as dit gebrulk word."

In reply to that letter Mr. Van der Walt informed the
appellant that his letter dated January 26th had not been receiv-
ed until 4p.me. on February 3rd. The paragraph that I have
duoted above was, very properly, ignored.

The appellant seces 0/5
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tten ook hie in die toekoms nie, en jy het sonde? verduideliking
die kantoor ingestap.
van Paul Robberts.
N.B. Antwoord asseblief op my vrae.
P.R. "

This letter was received at the Magistrate's 0ffice at
OQutjo and 1t was opened and read by the assistant lMagistrate,
Mr. Kotze, in the ordinary course of his dutles. Iir. Kotze con-
sidered the letter to be lnsulting and he showeé it to ir. Van
der Walt. The prosecution followed.

The onus was on the Créwn to prove th%t the letter was,
and was intended to be, an insult to the Maglstrate in his
capacity of judicial officer. The contention put forward on
behalf of the accused was that although the let?er may have been
insulting, the 1insult was offered to lfr. Van der Wall as an
administrative official, or as a man, and not as a judicial ®&x
officer.

T have no doubt that the letter was insulting. The
last paragraph is insulting of Mr. Van der Walt as an individualj;
that is not criminal. Paragraphs l. 2. & 3. clearly relate to
the administrative functions of the lagistrate’s' office; they
contain nothing that amounts to a contempt of court. The mis-

chief lies in paragraph 4. There is no doubt that in that para-

graph the appellante.../7
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graph the appellant suggested - to put it no higher - that Mr.
Van der Walt, intentionally misdiééted a letter in 1956 in order
to prevent the appellant from appealing from a judgment which
ir. Van der Walt had given against him. If the suggestion meant
th; ¥r. Van der Walt had done that in his judicial capacity,
then, pro§ided that the necessary intent was present, contempt
of court was committed.

Mr. Miller in a skilfull( and persuasive argument con=-
tended tha?/read against the background of the previous corres-
pondence and having regard to the duality of the functions of the
Maglstrate, paragraph 4 of the letter ought to pe read as re-~
ferring to Mre. Van der Walt in his administrative capacity.

There is considerable force in this argument. All the corres-

pondence that had passed, both in 1956 and 1957 and in 1958,

had related to administrative or clerical mattersj; every letter

of the appellant had been addressed to "Die Magistraat, Outjo"

and every letter written by Mr. Van der Walt had been signed

by him as "Magistraat" or "Landdros". The fact that the letter

xx of March 1lst 1958 was addressed to "Die Magistraat", therefore
dndf doen rok

irn na=wagL}ndicatex that any part of it related to the Hagistrate

judicial function. All the prior complaints, and the complaints

which are repeated in the letter which is the subject of the

chargeeseeees/8



- 8 -
charge, are complaints about the performance of'administrative
duties by the Magistrate or his staff. Even the letter of
February 7th 1958, the last paragraph of which has been Quoted
above, relates only to the administrative function of the Magi-
strate and his staff and the éuestion "Is u nou weer met die
herhaling daarvan besig ?", while it may impute incompetence,
makes no suggestion that there was misconduct by the Magistrate
while exercising his judicial function., Against this background
there 1s force in the argument that paragraph 4 of his final
letter means no more than the last paragraph of the previous
letter and is, again, an attack on the administrative side
of the liagistrate's office.

The case 1s not without difficulty, but I have come
to the conclusion that lMr. Miller's argument cannot be accepted.
Paragraph 4 of the letfer of March lst contalns something new =
something that was not suggested in the prevbous letter or in
any earlier correspondence =- namely}that the letter of November
6th 1958 had been purposely sent to the wrong address in order,
'a :
by causing delay, to prevent the appellant from appealing again-—
st the Magistrate's judgment. The words used were "het jy dit
gedoen om tyd te steel, sodat ek nie teen jou uitsp?aak kan ap-
pelleer nie." Those words were addressed o a Magistrate. In
their ordinary meaning they contain an accusation that the Magi-

Strate had..-t..t/g
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strate had deliberately caused a delay in order to preveni an
appeal from being noted against his judgment, and in the ordinary
mganing of the words there is, I think, clearl& an accusation of

the
misconduct in kEx performance of his judlcilal function. MNr.

AQ.AL
Miller ;Z;laﬂ that if the appeliant had written to the clerk of
the court and had accused him of causing a delay in order to
prevent an appeal against the Magistrate's judgment, there would
have been no contempt. The Magistrate performed the duties of
of

clerk of the court as well as those/judicial fmmektiwrx officer,
and the appellant knew of that duality. When the Magistrate
dealt with the matter of the reccrd in 1956, he did so as %t if

he were clerk of the court ~ agaln to the knowledge of the

appellant. Consequently, so Mr. Miller argued, the words in

paragraph 4 of the letter must be read as if they-had been ad-
dressed to the clerk of the court. So read they would mean:

Why did you ( as clerk of the court ) misdirect the record of
evideﬁce ? Was 1t because you ( as clerk ) wanted to let my timev
for an appeal to lapse so that T could not appeal against the
Maglstrate's judgment ?" 8o read the words would not be a con-
tempt of court. That argument attributes a knowledge and a
subtlety to the appellant XXXKIK¥ Lo which he lald no claim.

He d1id not give evidence and he did not say that that was what
he meant. Addressing a Magistrate, a judicial officer who had

given judgmente..../10
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given judgment against him, he accused the Magistrate of steal~-
ing time in order to prevent an appeal against his - the Magi-
strate's = judgment; the words are "teen jou udtspraak. Those
words do not mean "you, the clerk, were protecting the Magistraté
they mean "you, the Magistrate, the judiciagl officer, were pro-
tecting yoﬁéelf".

Mr. Miller argued that the intention to comnit a con=
tempt ‘of court had not been proved. Once again, the fact that
the appellant did not glve evidence puts an insuperable d4iffl-
culty in éﬁ:away. A manfs intention is a fact which is usually
proved by inference from his conduct. The facts proved were that
the appellant addressed to a llagistrate an insulting letter in
which he imputed to him misconduct in the performance of his
judicial function. In tha absence of evidence to the contrary,
the only inference that can regsonably be drawn is that the ap-
pellant intended to do what he did do, and in my opinion, there-
forey he was correctly convicted'and the appeal to the High
Court was correctly dismissed.

Mr. Miller did not contend that the sentence was ex=
- cessive. The appellant will suffer imprisonment, not because of
the sentence passed in respect of this mEntexze offence, but be~
cause of the order that the earlier suspended sentence be brought
into operation. That order was made on an application by the

pProsecutorevesos/11
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prosecutor - a different and separate proeceding. I need not

discuss the question whether such an order is appealable because
there has been no appeal against that order.

The appeal is dismissed.

w./fﬁ«lﬂ&‘

RAMSBOTTOM J.A.

DE BEER dJd.Ae.

VAN BLERK J.A.
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