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N TEE SUPRELE COURT OF 80T LAFRCA

(Appsllate Division)

In the natter ¢f -

EX PLRTE MIRISTER OF SANTU ADIINISTRATION
et tetemnarina - :
AUD DEVELCPMENT, in re MBIVCSE JITIT v, -
e e e e .
BEKIZIZWE DU and JOSEPH KUMALQD 2

CoransSchreinar,Beyers,telan,0gilvie Thowpsen JJb,e% BODTA L.T.A

seerd: 22nd Septerber, 1950, Delivered: 3¢ //0//?}5?

JUELGLEANT

SCEREINER J.l. 3= Acting under section 14 of the
Notive idministration det (Wce 38 of 1227), which T auell re-
fer to e "the Act", es substituted by section 7 of s¢t 21 of
1943, the Minisbor of zentu Adminlstretion 8nd De¥ebpment UL~
P

mits & declsion of the North Eestern Netlvs Appesl Ccymt ond
& guestion ol law %o this “cUrt, in ovder that &t ey Gotermina
that questions

Though the cuUssticn to g detep-
wined relates generslly to tis rulss soverning the Jevolution
of the lntestate esiates of deceased natives, the Tactg sermin.
Bl veelgpound sloull v WFLefly statod. Ono Jherks Dupe, s

native, died Jurin; 1.5l 8P4 v the 16th Febrnsry 1052 5 nam
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Reguletions framed under sactlion 23 (1C) of the Act =nd pub-
ilared under Governmiant Tetliecd Yo. 16541 of the 20th Sont

1926, T sh.oli call thess Regtlut’ons "the 1929 Rogulaticids”s
ile certiliccte empowered the Sopolntes'tc rrprosert the Intes~
tate 05tatae....san8 &3 sansrcl helr" of the decoosed with full
powers to transfer o rliself as generel hoir ani sele elr gb

intestetc of the Cccegsecd & ¢ rtain pilece of lungd. On thse

same Gy that the certificate wee f=aued tc him, Teklziswie Luma,
Instead of transferring th end inte hls own name, sold 5
acrcs thereof t¢ muwiyusa dall for £200. The prico was peld and
occupatlion teken but transfor wes not registerede On the 4th
Morch 1883 2 will of 4.2 dacessed wes submitted t2 Lin zame
native commissioner, .o thoreupon revoked the certificate is-
suad by him., In terms of tho wlll af the decacsed laft hls pro-
perty to hls flve daughtors &nd aprouiniéad John Kumzlo RiLs execu-
tor. John Kumalo completed a death notlee on the T4k llarch 1953

-
,

and Letters of Adwlnistretion wors lssued = jls faveur by the
aster of tlic oupiteme Courbt, msal, on tre 138tk April 1235. The
deley was =ct oxplnined to this Courts In August 1956 ibiyosi
Jili Institvoted actlion in the natlive ccuiissioner's ccurt
agalnst Bekizizwe Jumz end Jchn Xumalo for e deélarehioh thet

he had bought and pgidd for the 25 scres and foy an order direct-

ing/......



suaLld

- T Y . i
=ing coan Kumalo 23 executor tagiamen Sery of Cropka Dut to
L. E -y 5 o t.

‘anafer the propersSy to him o» alternatively to »sfundg nim
4 r s \ 5 . - ;
the £200. Bekizilzwe Duma ccnsanted to judguent tut John EKumalc

contested the action on the ground that Tekizizwe Dume

£
o
O
2
Q,

the lard in hils perscnal capse: iy @and net &s represcniiag the
Gocstuod estetes Judgnert wos yiven In favour of ihe defer-
gants by the netive cormmissicher, wbiyose J11L aprecled to the
Worth Zastern Wetive £,.p22l Court bubt the majority of thet court
diemissed his appeal, In glving the ncjority judgr.ont the
Fresldent of ths court keld thet Resulation 2 of the 1529 Regu~
l=tions as amended, in sc far cg it purpcris to 1lsy down sub-

stuntive rulss of Gdevcliution, is ultrs vires aend invelid and

thet consequcatly the lesignation of iokizizwe Duma gs gonercl

Leolr to tho deteased was vol jnitio.

» 8b in

Doubting the correctnass of this
decislon the inlster desires tre detarmination of the quos-

tions - -~

{n

"{1) Yhether th 214 Rejulatign To.2 of Gevernnmsnt Yotice

wended) 13 ultra vires the smpowering pro-~

N._.——-—“-

(W]
1

1664 of 1929 (as

vigicn, namely section 20 (L0) ¢f tct Yo. 38 of 1927 1nfso—f8r

g it

a + .
() purpcrts to ley down substantive ruvulos of devclution;

and

(b) purports in paragrapk {u; of the sald Regllation £ to_

ninlster to dirsct the manner

delegate powcrs tc the

in which property lo {c devolve.l
(g)ffiilﬁ‘i



heldl,
o

(2) If the sad Repgulstions ere sedd to e ultra vires, whet

riles ¢f law govern the devolution of intestate nztive estates.’

In oxGer tc elucicsts tho 'vecl problsm

rotzzd by the msjority Judgment in the Friilve Appeal Court it

is necessary to set out svbstantizl purticns of scction £35 of

the Act and the ameadments introducod by sacwion 7 cf Bct § of

1929, which I shall call "the 1929 Act'. The mstérisl ports
of sectlon 23 of tho Act reoad :~

"23(1) All rcvcble property belonglng to 2 native and ellotted
by him or sccruing under native lsw or custcm to &ny wcmen
with whom ha lived In a custcmery urlon,or to eny lruse,
a3all urcv hic death devolve and be administored under natlve
law and cuszbon,

(2) A1l 1:m@ in a location held in indlvidusl %Tenure upon
quitrent conditions hy a native shell dovolve upon his death
vpon cne male psrscn,tc be deterriuned in accorcarceg with
tables of successicn to be prescribed under subscetion (1)
(2) A1l othar property of whetscever kind belenglng to a
nettve shall be capsble of heing dévised by will.Any such
property not s¢ Covised shall develve and be administered
according %o nevlve law ard custom. |

(4} Any disrate or cuestion which may erise oWt of the sd-
ministrotlon or distribution ¢ eny estate in accordance
with native law shall Le detsrmined by the nstlve cormis-
sionSTe....ss8ukjoct to an appesl to the natlve appeal court.
(5) Any claim or disputs in regerd to the adminictretlon cor
distribution of soy nstets of a decessed native shall, un-
loss all the partias concerned are notlives be Gecidad in

cn ordinary cocurt cf competont jurisdictione.

-

(6) In ccunecticn with any such clalm or disrute,the Fair...

CT/-OAQ'O



or tre executcr testomentery shall be regardsd as the exe-
cubor in the astete as 1f he bad been duly appointed 23 such
according to the lsw governing the appointment of executors.
(7) Letters of administration from the Foster of the Suprews
Court ghall nct *e nescessary In,nor BLcll the llaster have
any powers in connection with,the administration and distri-
butlon of the intestats estate of &ny deceased nativa.
Crseerenseserssanesas

(9) In regard to property velldly bogueethed by the will of
e deceascd nativa,native law shall not apply,in which case

a cortificate by the netive COMNiSSiCNOrs.....Cousigneting
£he Meir.....e.0r oxecutor testamentary cs the cuse mey be,
43 orecutcy ir terms of subsection (€) shall be regarded

for 8ll purposes 4s eguivalent tc letters of administvetion.

(12] The vaernorwaaneral may make regulsticns not inconsise-
tent with thls fet -

(a) preseriting the menner in which the estates ol Ce~
cessed netives shall be adminlstsred and alistrlivuled;
(b) defining the rights of widows or surviving partners
'n regord to the use erd occupatlon ol tis quitront lsand
o deceased naetives;

(¢} degling with thn disherlson of notives;

(d) prescrising the povers and duties of nablve gemrls—
SLlONATSe sesesinl CArPying cut the functions assigned tc
them by this socctlon;

(e) prescribing tebles of successlon in regard te
nativses; end

(f) generslly for the better carrying out of the pPro~
visions of this section;

"

liccmt..-o.ttoiitocc..

The wmetarisl peris of secticn

7 of the 1829 Act resd :-

'r.’?/..ll.l



"7. Sectlor twenby-t'rge of the principal ict" i.e.the Act,

]

nyg mereby ermanded by -

(a) the deletion from subsection (3) of the last sentence
thereot

Gesesessccsess

(8) the Insartion in sui-section {7) after the =ord'Master?
where 1t occurs for the second time cof ths werds tecr any
siecuteor appelnted by the wastsr', and the deleoticn from
that subsection of t e words t‘the intestetos estate of any
dec3aseid native! and the substitution therclor of tle
followlng ~

(a) the estate of eny native whd has Gled lesving no valld
will; or

{b) any porticn of the estate of & Geceased nellve which

-

fclis under sulsectlon(l) or (2); and
(e} ti.3 Golstion of subsascticn (&) o= tva substitution
thorclcr of the following subsection -

(@) wrenever @ nativo has dled leaving & velid will which
dlavoses of any rurtion of his estete, nstive low and cusg-

tom shall not 2pply tc the administration erd distribution

U

of so wuch ¢f his estcte as dosg nct fall under subsectl

{1} or (2) and such adninis*ration s=e@ dlstribution shall
all respects be in accordunce with the Ldministresulon

of Estatas Act,1912(Act 24 ¢ 1ulr),."

IL v %11 ©a obgarved thet wider
section 23 (1), (Z) ox8 (3} of tre Act,before the 1020 Zmend-
ments, provislon =as mede Jor the devclution of £1l property
left by e deceased native. Sub-ssctions (7) and (2) drolt with
spsc ‘el kinds cf property - they/ cculd, nct Te will&d;but in
the cose ol property f8llirg u.der (1) went tc PPIacas Qccer-

tcif%d/onnll'
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O e
~tsinad by nati\re law and CUStOm snd in the csae ox _,ux.perty

g bable

[}

fa1ling under (2) wort to the successcr nered 1in v

of Successlon to Da prbdided by T@gul?tions made under Se¢bion
23(10) (e} Thon undor subsection (3) &1l other property could

“e willed 08 if not willed was tc devolve sccording to native

law and custom. Thero was no prorerty belonging to a decocsed

W)’liCh Szcl\.r:w 23 0‘1’
native/aftor the ceming into ferce of the Act coula kave fallen
A .

outside the limits ¢ arbhocect®ons (1),(2) and (3)
BPut on the 3rd April 1929 wign tbhe

1622 et came into force the sscond senterce of subgection (3)

dtsappeared, snd property rot felling uncer subsections (1)

end (2), i° not willed, wos not covered by any provigion of the

Act or the 192¢ Act.

This brings me tc the Reguletlions
made under section 23 (10). Beforo 1929 tuare kod heen Reoglu-
lntions Lesued unuer Covermment otlce Tue 2257 of ftho 21st

3 “ ..
Decorter 192¢. Part T1I cf these Regulations Géeal* with suc-
cesslon tc 19nd, in the Gaps Frovince outside the Tromskel,fal-
ling under subsection {2) of section 23 of the Act. Turt T
wes of general applicaticn and Cealt with the exarc! se by
netive commissicners and —eglstrates ¢f thrir powers to settle
dispﬁtes abcut getatag saministeroad under netlve law ond  cste
end with the iscuu of cert?ricetas suthorising the trads

18nd/|¢-o-¢
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n the nstate aof the
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land ané designetins a perscn os
Gsceasad netive.

Than cowe the 1929 Rejulstlors,whkich
wcre published on the 2o+ Serterber, i.c. mere *asn Iive ronths
after the couing in%o “orse o7 the 1928 Act. Thcy wodefleg
Pert T of the 1928 Regulations cn” o bstituted otherss By

Degulatlion 2 the 7ith the dev.luticn of She* 008 of the

<3

C
D

o

',l

property of a deceased n=tiva vhlch did not fzll under subsoc-
o _ .

tlcn (1) &nd (2) of sectlion 23 of the Act a-3 '0d uv® Lreop vil-
led in terms of the first sertelca of sulocction (3.
Regulaticns vers amended in mincr rrodecis 1ﬂI1933: Ur Govern-
ment "Totices 716 und 1171 of that yesr. £ new Regulitllicn wes
subsbltuted for Lugulcilon 2 by vovernment lellece 939 of 1047,
For the wost pert It ie the same o lue oviginal 1029 Regule-
tlon 2, It Includas o previsier dseling with the preperty ol
rcrelgn actives. Then tlhere are throee clesses of caseg in
whichk the mroperty 1ec to develve c3 if the Secesgsed had heen

& Duropeéne Tus lirst cf these clocces is that ¢f a.l'veg

sceend clags o thet of natives morried in communlty of pro-
perfy cr by ante-nuptiul contrasct,incliuding netives who had
teen so married end nad not thereafter entered Inte & notlve
customary unlcn., The third classs cf case crises vhars et bhis

death/u...‘



deoth the cecossed netiV® Wos survived by his partner in a

0 ) o~ P “A s N
merrisze under sectlon 22 (6) of the ésct or by his pertner in
o CUStQmary union’ oY by nls partner &g 0 putatl’;e SpO‘IJSG', r
kN
[¥]

ner. 1in this third clu88s of csse the common law of intestocy
18 nek automaticaily applied, tut if the ¥iniater 13 o7 opinion
Lhet 1t would b Luecuitable cr inappropriato if nctive lgw end
custom weys apprlied to bthe develubion of the whole ¢r»r part of
the prcperty he mny cirnct thet the property (the whole ox port)

shall cevolve os if the nstive had been & European lawfully ror-

"1gd cut of commuaiiy ¢ Property to the partnar, In 211 other

-

cases the properity, l1.8. unwilled property nct It ng unGer
subsection (1) or (&) & section 83, "shell ba Giotributed sc-
cording to native law and custcm.”

Nov there would uave been no dif-
Ficulty at all if tho 1526 et had itasell onlcuicl the terns
o* Regulaticn 2, or if it had mede express or clear pngvisicd
for the Llecuing of & vegulation tc cover the fleld left open
by the repeal of th2 seccnd sentence of subsect.on (3} of sec-
tion 23. Ageln, as befcre the repeal, the provlsions would
have covered ell pessible ceses., =2ut Perlisment Gid net 111

1

the ~op Girectly In the 1000 Act and it left the reguleting

1}

provigfons of gubsecbion (1¢) unclanged. There was thusg room

01/ vnenns
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for the view adopted by the majority of tha Netive Appeal Court,
thet ty tho repesl of ths seccnd sentenco cf subsection (3) the
comrion l&w system of intestacy wes sutcmetically restored, and
tihet the powers te rezulite contcined in subsection (L0} Wwere
‘insufficiant~to surport ¢ regulation in the form of Rejvlétion
2, which providass not merely Ior the;ngchinery os £2ulnistration
and distribullon, but for a system of devclution, tnd one, mora-
o7ar, which includeg authorising the Minister in certéin ¢2ses
te deternine vwhethor common law intestocy or native low and cua-
tom shiculd Le srplieds’

Bafcre exemining dirsctly the dhang-
es 8ffected by the 2umeniment of section 23 it will be conven-
tent to consider on Lrcader linecs whaqwas tno arperent Inten-
tion of Parliement when it ensctad section 7 of the 1929 Act,
and scime referonce Lo the histerical background ls 2dv.sables

As was poinied cub in Tcbsts v, Trista (5 8.C.E28) Latlhl there

wes lepislation én the subject guestions of svceessicn Lo
n;tiVes hed tc be decidad scecording tc bthe common law. Bud
1cns before Union tha view had becclic establlshod that, 2t
joast where natives 4id not mcke use of the Eurcpean practice
of testation, the cemmon law of succession.cculé ot satisfuc~-
torily s applied tc¢ them. . The first statutory nodificetion of

-

the position was apparently brought ebont by the Capo fct 18

Of/"(l‘.
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of 1864. At thet atege the cuange was clearlﬁ in the Girsction
of zpplylng anotive law and custom generally t§ ceseg wnare
natives died intestate., Vs were referrsd to ﬁre-Uhion legla~
lation in other parts of Scuth aAfrica but it is nobt necessary
tc examlne those lows In detail. The trend wes the sams. It
should, however, Te pointed cut thet “cr the Trenskel there
viere succossive proclématlions which culminsted in Prociemation
142 of 1C10, section 8 ol vhich coendelined prcvisions herdly
Gistingulshable from subseétions (1), (27 end (3) of gection
03 of the Act before the 1529 anendment.

Thus netive lew and custcm h8d be-
come dominant in the fleld of native Iintestate succession be-

fore 1927 and 1ts rosltion was pressrved in the Acte But by

[én

1920 Parlisment hzd reached iue conclusion thaﬁ the universel
applicatlon of native 1law and custom to the intestete sstates
of natives, outside ths {orms of preporty Jeals with In sub-
sectlons (1) and (2) o7 section 23, w.uld rot te setisfacteory,
and that 8 change vss requlired ty rieet Lhe ceses ol metives
who were emerging frcm tribellism and aecepting Evrépean marpiages
and other customs.

1f there was tc be & cifnge it

could either toke the fcrm of an imedlate departurc from the

t':len/..a---'
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then establlshed zyshem bassd on native law uré custom ang a
subst ltution of the ccmmen law, or it could fo17levw Lors ~pcdusl
lines, a weasure cf elagtic ity belng Intrcduced 1o order ip
mget the Ioct thet natives were st differsent stezes of detri-
telisetion.

it seoms entecedertly lmproheile
that Perlisment weould at one stroke have sbandoned the native
12w and custom system of intestecy 2ud reverted to the pre~
1864 position for oll nstives. Guestiinsg of zuccessicn fre
closely ccunnected with marrlege and familr lew, Sections 22
and 23 of the Act together constitute Chapter ¥ which was only
brought Inte operatlon on the 1lst Joavuery 19092 fow months ba-
fore tle pessing of the 1029 Act, 3Jectiun 22 Geelt with the
marriasges and property riguts of netives in previsions wikich
apperently scught to reconcile the effects of c¢ivil and cus~
tomary marrizzes. Section 22 (6}, alraady reférred to,provided
that a elvil rarriage skculd rot result In comrunity of prorer-
ty unless the perties speclally cCeclared that they intended
tnd deslired that result. This was, it seoms, gﬁ ercmple of &
tentstlive, experimentel approach to the prcblems arising ont
of the changing positicn of the natlves, ngoin in section 12(13

of the kct, which authorises native commlesioncrs in their dis-

creticn 5¢c decide cuvesticns lnvelving customs follewed by

natives/......
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natives eccording to native law, 1f not oppesed ‘¢ the prineciplsi
o7 public policy or natur2l justice, Lt is D"Cviéed thet 1t
shall not La lawful for any court to daclere thet the custom
or cother siuilar custem 1s rapugnant to such

o lobols or togadi

principles. Weither section 11 nor secticn 22 cf the Let was in
any way amended by the 1929 Act, end thls, I think, provides
sors ipdlcation thet Perlicment was not in 1629 mweking redical
changes on the lines o substitutling the conmon law for netive
law snc custom in relation to lntsstate succession and allied
subjects. If there haecd been thils drastic change of policy 1t
mist have been menifest ln the previsions of the 12928 4ct., 1n-
stead we find tha few changes Introdveced Ly section 7, most of
thea releting to prccedural details, Subseclions (1) ané (2)

of sedacr 23

Awere reteined and apart from the reresl c¢f the secon? sentence
¢l s¥bsgction (3) the clranges were minor cr conséouzntiul,

But, trough unimportent In them
selves scme of tha changes support feirly strongly 2 regative
answer tc the questlion whether ﬁ%rliament Intended tec Intro-
duce the comron law of Armbestebe-sueeaseten Intestrecy for ne-
tives, If that had been the Intenticon it would heve been
natural tc provide that the rules ¢f the common law should be
administered thrcugh the crdinsry machinery which operates

under the Adniulstration o Estates Act, 1913. A corver sicne

o~

O/ eienns
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of that sysbtem iy contrcl by the lMasvers of the Suvpreme Court.
Now in 1927 subsection (73 of sectlicn 23 excluded the issters
from any part in the control of the intestate estates of de-
cecased natives. That was guite retural, and indeed Ilnevitable,
for under the aAct 51l unwillsd property was covered by gsubssc-
tien {1} or (2) or by the second sentence of subsectlior (3),
and so fell outsids the sphere ¢f operctions of the iimsters,
worgﬁng under Act 24 ol 1913« But, if the 192% Act wans by the
repeal of the seccnd sentence of subsecticn (3) introcdveing the
cormon lew, It wculd bave been &n obvicus consearentliel cmend-

i

ment to bring the whole of the estates cf decsased natives,
outside subsecticns (1) and (E)JWitbin the framework of Act 24
of 1913, whether the deceased ned Gied testote or intestobe.
in<tead of this chenzo “eing made, we flnd in subsection (7)
a reaffirmaticn in the most explicit terms of the exclusgicn of

the Masters, and of a:ecuters apvcinted by them, from the adamli-

nlstration of any unwilled prorerty left by deceasod nsilves.

It is Adifficult to conceive of Parliecment's having dcne thls
1L the intention hsd heen to introduce the conmon law.

in full acecrd with thls 2rgument
igs %he change msde in subsection (9). Origlnally it dealt
with wllled property, whlch was excluded {ron native law,
though 2 cartificaobe from the native commissicner tcok the

place/eeesss




rlace of letters o. adwinistration. The 19920 act aid net Ter
edministretlion purroses distinguish Letween the willed %ad the
unwilled rasrts of the estate, Once there was & will the whcle
adiministration was breught unfer lct 24 of 1913 - aven in
regpsct of the uiwillsd property, other tran that f3lling un-
dor subsecticn (1) or (2). But if in 1029 Peyli--ent wes ap-
plylong tre co.iacn lew tc all unwilleg rrapebty left by & native
{other then tlet f=1llinz under subsecticns (1) 2ad (2) ) 1t
would hove ween 11Joicel tc meke the contrel of tha srsters
depend on wiiebther or nol sciie part of the estq? had ween willed

For these reesuns 1t scems to me
tc be quite clear that Parliement, when 1t pasgsed tl.z 1699
Act, d4id not Intend ty the repeal of the secund sentence of
subgection (3) to re-a=ply tc nabtlve intostots esictes Lhe
c:uiten law rulass of intestacy.

avert-aless It seems tu Le
acually clear Lhet c¢fier the repesl =nd Wefcrs tie publlceticn
oo the 1729 Rejulaticns 4t was tre comnon lew »wules il °r-
plied, F.r tlere were nd cther rules %ot could °fply.
But tlere wos nothlng, to prevent

thet pcsition frem belng clanged by another act or by ra_ula-
tions dul™ .- i~ wi*Lilp ike enstling provision. Yo further dct

-
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effactively 2chile~¢ Ule same result, The srgumant ~g- sl
Shelr validity 1e thab soclicn 23 (1) {a) i3 *tle cnly provi-

sion tutt cculd crucelvadly support such g regvletion s Neqguls.

ticn 2. (It was not argued that asgistance c¢obld he gelned [rom

-

section 23 (1C;{l; }» 2ot saction PZ {Tuj (o), if wae <uh-
mltted could not before the enactment cf the 1929 Act heve
authorlised & rsgulatlon proviuing rulous o) devolutlicvn, sincy
sectlon 25 (127 and (3Y cf the Act alrsady covered devolutiem
comple tulye (onsequently before tle 159w Act wes crechzd oha
msnmer cf adminietaring and distribhuting the estates cf de~-
ceased matives, which could he rerulated nnier sectien 23 (10)
(a), was 1imited to prncedural matters end did not evtend to
rules fixineg who shcoulld be entitled to the deceésed‘s rrerarty.
And since the wording of section 23 (10)(s) was not changed DY
&8
the 1929 Act the vower tc rejulate was still £ Limited wm a8
it was under the unamended Acv.

There sppeer fo bé two theoret-
ically po-sible answers toc this srgmment., The flrst is that
even in the unsmended Act tha wordinr ~f seotihnloa (10)(a)
was wlde encugh tc cover regulatlons thet previded rules of
devoiution, Our sttention wss carawn to pre-Union provtsicns
n", 83

.

in which the axpression Tedminisuration and Ajstributio

6pplied/ s e
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applied te the estotes of “eceased natives, wee anparently used
to include the luylng cown of rules ©F “eveiution (see s.g.

Act 18 of 1864 (C) sections 2 and 53 Freclamation 25 of 1902
{Tvl,)section 70 Je There cu» be no dcubt that the exprassion
cen be used in 2 wids sense of the $~rt Indicated, but there 1is
slsc no doubt thet 1t can be used in ? reletively narrow sense,
to connote the prccedural steps by which 9sTates are reduced
into possessicn, liguldated ana raid out tc the perscns entitlﬁg
The ccrract sense must depend on the cenbtsxt and in favour of
the view that in the ccntext of the 1027 Act tho narrowor mean-

ing cbioined ls, 23 I have ingicsted, the Tuct that cuhsecticna

©
-

(13, () andg of the act elready trovided a compictag cecde of

-~
C1
e 4

Cevclutlon. It wes sus;ested, in argument, thet even under the
4ot before the smendment there was roo for regilelions Tizing
vhe werc bto be deemed tu he thoe bensfliciablcs Ty natlive lzw pnd
custem. Parlioment micht ¢? course gulhorise the woking of
regulatlons declaring .otive law end custom on the subjact

and thus L. alfect mekin-~ rules of devolution, bot 1%t seems Lo

Ly that @umagasx longusge more directly rellated to such

[

prvrtrabty very vawch dewit iy,
power would Lrve Leen reaquired. 1 TEInr s s An tha
n IS

centaxt of the act befure the anmendment there w48 fover undsr
sectlon 23 (10) (a) tc mewe regulations relating Lc devolution.

Lsauming/..2....
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el
s otk bo o wetl g omd
ASSuring Whot—tg—smy the sacund ansgwer tO
A
the crgument 2dvoneed n surport of the majorlty juugment mast
ncw ba considereg, It L4 thet wvhen the 1929 Act eepecled the
second sentence of subscction (3) it so chenged tle context of
section 23 (10) (a) ss to glve it a wider meséning. On principle
] - . A
that seems %o be coirrcte Thn =gcepnd sor-bence of sutsection (3)
. LY o A . . : 42
completed tho sybem of dcVeolutleon previded bty subsectlions (1),
r s

(27 and (3) and '+ was Loctuse of the compleveness ¢f the sys-
tem that the rogrlating pcwer in section 23 (12}(a) hed tc be
interpretod narrcwly. Ccuienuently when Perlizuent removed the
second sentenco cof subsection (3) it enatlad section 23(10)(a)
to be given the wider uietning thet could support 2 rezulation
providing rules of devclution. In order to ascertalnm whether
the 1929 Reguleilonz {28 amended) are velld one should rosad

soection 25 in its amended form.{cf. New Lines ILtd v. Comiasslone

scr Inland Revenue, 1€30 [.T. 455 at pnge 462, referred to in

Regine v. Correia, 1658(1) 3.2.573 at pegs 540). So resding

the section, anc¢ heving regard to what bss besn said about the
apperent Aintention ¢l P=rllesment =hen It enasctod the 1E2¢ sct,
1t seems to me that sscticn 23 (10) (&) in its changed context
is wide encugh to support Regul«iion 2.

The cther ground for hclding Regu-
lation 2 to be invalld which ves stated in %tho judrment of the

mejority/lot..‘



mejortty of the I281lve uppezl Ccurt is that thre Rzgulaticn in-

volves o G@legetlon of power by the Governcr-"cneral o the
Iiinicter. Trie questlon nust be ccnsldered op the 2 sgruption

that section 23 (10) (a) aftar the 3rd .pril 1952¢ avttorised

regulsat cn3 prescribing how the estates of deceasod wr

-at

tives
should devilve. On thet agsumption there cculd clearly be no
objectlon tc Regulation 2 on the ground thet it croratss 2
general delegatior tc the IMinister. For tre most part the
regulatlon 1s explicit as to tve clrcurstences 1n wileh the
proparty 1s Vo devolve ss if the decesased had been o Zum mean.
Even boyond the c¢fses Jealt with by geuneral rulse the uatter
was not 1aft gererally tc the Jgiscretion of tha iinlster.only
in certaln sels of circumstances, which were simllsr to those
o which the Re_ulatlon directly applled the ceonmca law, was
the Minlister Z1Vven U.e power by stating his oplinion to decide
vhat system v&s to apply. And he had t¢ fcllow whet geemed 1O
him %o be the aqultrble 2nd appropriate course. As T “eve in-
Glcated the problem with which Parlisment and the rs uleting
sutherity had to Cesl reloted to ¢ cranglns situetlon and cne
in which elasticliy wes on immertant fectcor. This 2, pears to

be cne of those excepticnsl cases In which the sxeuinatlon of

the mxEposltion ¢l Individuals could not, in reason, ve avelc-

-

0l and in which it was impossitle to cover all the sround by

genaral/.. ...
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~ [ - ¢ *. t B 11
genersl rules, A4 discrebion pad to be erercised in cervalin

- . £ S 14
cases and Parlisment must be taken to heve autherised the lm-~

. N ! PR ) a
portation into the prulatlon‘g O IpI‘CVlSlOnS WriCl} WOUld teot

stuch cases as well &s tﬁose for which general‘rules ceuld be
provided. Fer these I'Sé&song 1t cenrs to me that Regvlation

2 was not rendered invelld because &t made certain ceses depend
cn the Linister's cpinlon.

In reaching the 8tove conclusion I
hove not found 1t necessary to refer to the declded cases In
which Regculotion 2 hes been held or 8ssumed tc be valid. These
cnses,in tho Suprems Courl as well 8s iLA Jatlve Appeal Courts,
were used t¢ support an argument thet,even 12 1t should cppsar

+
U

to thls Court thet Reguletion 2 wea invelld,the questlcn should

be dGeterminecd in cuch 8 way ss not te disturb the view hitherto

" such cfoes 83
gonerally esccepted. How far the principley discussed in/Union

Jovarament v. Rosenbergz (Pty)Ltd.1946 4£.D0.120 et page 130;3ine

2,
t——

Workers Unlon v. Frinsloo,1C48(3)5.4.831 at ntge 852;Bydawell

V. Chapman,1953(3)3.£.E1¢ at pege 21, apply to determinations

given ty thls Sourt under the Procedure eridlcyed in this cese
need not he dacldeda.

The onswer to the Hibister's first
question 1s that Regulstion Noe 2 Cf Government Noticz 1354 of

1929 13 nct ulbr® vires oithor on the greund that it leyg

dCWn/n.....



- 21 -
down substantive rules of devclution or on the ground cf dele~

gatlon. The seccnd questlon sccordingly falls away.

/7 G
szf{;\/.}w 29.9.59

Beyers, Juh.
I\Ea 1&!], JIA.
Ogilvie Thompson, Ja:. gm\w
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