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IN THE SUPREME COURT OF SOUTH AFRIGA

(Appelluts Division)

In the matter between e

i
1

THE ATTORNEY GENERAL (Transveal) Appellabt
|

and

C. G, MARTENS & ANOTHER Respondent

Coram: Schreiner, de Beer et Ramsbottom JJ.A, ;

Heards 5th Novewber, 1959. Delivered:s q — - 'ﬁi ﬁ

J UDGMENT

------- - ey = e

SCHREINER J.,A,. = The respondents, whom I shall ﬁefer

to as "the accused”, are directors of a company, who in théir
personal capacity, and one of whom in hls capaclty as diraétor:

woere in terms of sectlon 381 of Act 56 of 1955 charged in d

regional court with the crime of theft on a number of counta.
They were oconvicted on six countas

and various sentevnces were lmposede They appealed to the Tranao

vagl Provinclal Division on the ground inter alia that "t%e
|

"charges dlsclose no offence inasmuch as' there 1s no allegétlon
fitherein that the alleged missppropristion of the monles wﬁa

"dons fraudulently or with asn Aintent to steal," The apﬁeala

were upheld on this ground and the convictlons and éantencgs

wore set 8sldes The Attorney General of the Transvaal has now

i -
appealed to this Court under the provialons of section 105“1) of
i
\
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Act 38 of 1944 on the ground thet the Provinclal Divlislon erred

In lew In Boldlng that the charges disclosed no offence.
With an irrelevant exception all six

charges are in the same form. They are in Afrilkaans and cénsist

of & number of recitals followed by the conclusion that the &ce

cvged had therefore committed the crime of thefte The rethals

state -that the accused had received steted sums of money t%om
the complainents to be applied as part of the purchase pflce of

cortain named farmse :ft was further reciped that ths purcLaxes

\
|
|

were condltional on the grant of loans therefor by the Dep@étu

ment of ILends and that, the condltlon having in sach case felle

ed, it was the duty of the accused to repay the sums in question
to the complainants, but that.they had falled to 4o s0e Tge le at
recltal, so fer as meterial, reads - "En nademaal,inteeﬁdeei,

"3ie genoemde beskuldigdes......wederrogtelik,onwettigl1kien
"valsllk, dile bedrae géld......vir hulle eie doel en vooréeel
"aangewend hete " }

The judgment of the Transvasl Prow

vinclael Division, which 1s reported at 1948(4) S.4.229, incorw

rectly stgtes that the accused were convicted of theft by, false

pretences, end not of theft simpliciter, but 1t does not Lppear

that this slip affected the reascnlnge De WET J., who dew

livered the court's judgment, sald that the polnt taken on apw

|
pesl was that the charges d1d not dlaclose en offence”because

"there was no 8'legation that trere was & froudulosg contrece
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" wtatlio or an intention tof steals”
1¥ 1s advisable at the outset Yo
clear up an issue ralsed by & passage in the judgment, wvherle the
learned judge sald "I must mentlon 1n-the flrst plece that [the
"words tvir huile ele doel-en voordeel aangewend het' do not in
"my opdnion bear the same meening &s tconverted to their oqn usel
"It seems to.ma that @ possible translation of thosse words| ls
- Jov
" 1applied to their own purposes! or 'applied .to thelr own/|purs
"poses? M. I do not understand the learmed judge to have

intended in this passage to express doubt as to whether the

actus reus was sufficlently allegeds Apparently the Crown had

contended@ thet this pert of the charge alleged that the ac
cused had converted the monies to their own use and that this
allegation was of Importence in declding whether the intention

to steel was sufficlently set forth in the charge taken &3 a

wholee It was;'it seemg, in ordep to meet this contentlon that

the learned judge expreased the view that the words "vir Aulle

"gle doel en voordesel aangewend het' were not the equivalwnt of
fconverted to their own use"e I am uneble to agree with |the

learned judge's view as to the meaning of the phrasee n Van

|

|

I

|
Zyl ern Beyers' Engels ~ Afrlkaanse Regawoordaboek "conveTt

"money to one's own use" is translated "geld (onwettiglik)} vir

—y

f"gle voordesl ‘sanwend," Hlemstra eand Coertze's Afrikesns-Englis]
t

i
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Tegal Dictlonary glves the same trenslatlion, in addltion #o

Mgeld toedien.” In Rex Ve Pretorius (1950 (4) S.A. 26?}

the cherge is set out at page 270 and it uses the expressiln

ftot sy ele doelelndes sasngewend het", clearly, I think, aL the
equivalent of "converted to his own uses" Though the cha&ge
in that cese was the subJect of careful examinatlon and crﬁtlﬂ
cism In the Judgment, 1t.does not appear from the report thst
this psrticular phrase was thought to call for comment, qt waSs

treated as alleging "toeélening" L.e. appropristion. It sdems

to me that the words in the present charge do Indeed mean V"conw=

fverted to their own purpose and benefit" or, as 1t is more
commonly steted, "converted to thelr own uses”

Accordingly, 1f one disragards)ﬁor
the moment the word "valslik", the charge, after reciting the
receipt of the monies and the failure of the accised, in breach

of their duty, to repsy them, proceeds in the last recital to
i

allege that, "inteendeel® 1s8. on the contrary, emphagising the

breach of duty, the accused wrongfully and unlawfully conkerted

the monles to their ocwn usee It was not contended on behalf of
i

the Crown that these allegatlons, read with the particulers in

the earllier recitals but without the addition of the worJ

"valslik", would in the language of section 318 of act 56 of -

1955/00.000
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1956 have "set forth the offence;....;ln such manner &nd thh
"such particularse......as may be reasonsbly sufficlent to infbrm
"the accused of the nature of the chargee”™ I§ ls unnecessary

therefofe to express any opinion on the correctness of theide~

claion in Rex v. Pretoriua (supra), which proceeded on therasia

that 1t wes insufflcient on a theft charge to sllege that the

accused received money belonging to the South Africen Rallways

a it i
and ﬂbrbours and wrongfully and unlewfully converted/to hie uses

In the present cesa the charge

|

added, after the words "wederregtelik" and "onwettliglik" tha

|
word "valslik", and the Crown's contention 1s thet 1n the con=
toxt Kkmxwsx thls word must have conveyed to the QOOUBeﬁ. if

they could otherwlse have been 1in doubt, that the Crown st alw

leging that when they converted the monles to thelr own use

they bad the intentlon to steale

1
%e were referred to Rex vs Molet-
|

sane (1941 0.P.D. 88 at page 96). and Malefane v. Rex {1945 0.

P.D. 171 at pege 176), where Ven den HEEVER J. expressed the

view that an amgiguoua charge is not dealt with in fevorem
' 1

1ibertatis as 1s an amblguous penal statutee Ambiguous in this

connection meens, I apprehend, that the charge on one meaLing

|
i

fairly attributable to it dilscloses an offence, while on‘

another meaning elso fairly attributable to it no offence is -

disclosed/. voemne
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d3sclosed. It is, however, in my view unnecessary to decldg
in !
whether the opinion of Van den HEEVER J., for which/Balefene's

case he found support in Rex v. Stevens and Agnew. (102 E.R.ioss
et page 1068), wes correcte At lesst 1t seems to me to be Llear
#hat a charge mey dlsclose an offence although 1t requires some
intervretation to fix 1ts mmaning.

In the present case it 1s contended
on behalf of the accussd that the word "velslik" 1ntroduce# a
moasure of uncentalnt; whigh has the result that the charg? dls=

closes no offences On one or more accepteble meenings of

fvalslik" the charge 1s consistent, asc 1t weas argued, with'a

contentlon on the psrt of the Crown thet the accused weref
gullty of theft, even though they withheld repayment of ths
sums of‘money because they honestly thought that they were enw

|

titled to do so or at least that it wes not dishonest for them

to do soe I do ndt agres with this contentions It 1s tr#
thet the word "valslik", like 1ts Ehglish counterpart “f%laely",
may mean several thingse For instence as applied tc the meking
of statements or representetions it may mean "untrugly” in the
objective sense of "lncorrectlnywhlle it may also meen "!unn
truthfully". In the present context, however, those meéninga
can find no places No question of veracity or mendacity cen

!

directlyd arise on & question whether the retention of money

Wﬂﬁ/o-ooco
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was theftuous or not. There may of coufse be associated repre~

{

3

sentatlions, objectively ineccurete or consciously fabricatéd,
but no such representations are allegpd 1n the charges in ques~

tione {

|
But there are other mesnings of "vels®

and "valslik" from among which & more appropriste one cen be
readily selecteds It 1is unnecessary to refer to the various
dictlonary meanings of these and &llled words = Afrlkasna,

s
Nederlands, English and Letin = which the 1ndgﬁry of counsgel

and my brethren have brought to light. Counsel for the accused

|
contended that to show that an intent to steal was being alleged
the word "bedrieglik" should have been used, instead of "valsw

11k"y But Schoonees's Woordeboek van dle Afrikesns Tasl gives

as the first meaening of "bedrieglik" the word fvals"e In its

|

adverblal form this would be "valslik"s It is unnscessary ?o
t

affirm that "valsglik" was the most satisfactory word to use In
Jonsume. brat it won "“"t,
order to convey the allegstion of an intent to steal. Aﬁt;hgkia

howtoer ) |
sufficlent to say that in the context its measning was clesr ang

~
could not have been daibted by the accusede The requireman#a of
section 315 were therefore fully satisfled and the Transvaél
Provincial Divislon should not have held that the charge dls=
¢losed no csuse of actlon.

The appeal is Bllowed and iIn -~

i
accordance/c.esiee



accordance with Attorney General (Transvaal) v. Steenkamp (1954

(1) S.A. 351 at page 357) and Attorney Genersl (Transvael) Vs

Moore's S.A. (Pty) Lt@ (1857 (1) S.A. 190 at pages 197/8) the

|

order of the Transvasl Provincisl Dlvision sllowing the appesl
|

to it is set aside, the convictionsand sentences are reinaﬁated

and the mapker is remitted tc the s&id Provinclsl Division bo

ol

decide the 1ssues which remain undecldede

Do Beer, J.h. ‘((MQ‘W
Ramsbo ttom, J.A.S




