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IN THE SUPREME COURT OF SOUTH AFRICA

|

(appellate Division)

In the matter betwesn &=

|
ADOLPHE BOESCH Appallantj

and !

E. U. BARK end B.GUTTENBURG,N.O. Respdndents

Coram: Schrelner,Malan,van Blerk,Ramsbottom JJ.A.et Bothﬂ AL.J A

Heards: 30th Yctober, 1959, Delivereds il~—l(*“‘Tfﬁ
|

JUDGMENT

D e st o am NS S BS Mk Sk by bw TS IS D

RAMSBOTTOM Jeo Ao 3w This 1s an appeal from the judgment
of WILLIAMSON J., in the Transvaal Provinclal Division, in
favour of the respondents in an actlon 1n which the resp7n~
dents, as plaintiffs, claimed payment by the appellant oﬁ the
sun of £2600e The respondents are fhe executérs testamenrary
of the late Emile Eichenberger who dlsed in Aprill 1653, and
thelr claim was founded upon &n sgreement for the dissoluglon
of partnership between the late Eichenberger and the appe?lantq
I shell refer to the respondents as the plalntiffs and to. the
appellant as the defendants. |

Prior to January 28th 1952 thP

defendant and Elchenbergser carried on business An partnershipe

|
The partnership owned & retall confectionery shop 1n FPleln

Street/...... t
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Street and another In Emmarentia,Johannesburg, whers it ?arried
on business under the name of Geneva Confectlonerye It ?lso
owned all the shares in a company called Metrapolis conf?ctionk
ery (Proprletary) Limited through which it carrled on a ?1m113r
business in Malvern,Johannesburge The giﬁiéiﬂék ala 1ts‘own
baking; cakes for the Pleln Street and Emmarentia shops wore
baked behind the shop at the Plein Street premises, and phe
caekes for the Malvern shop were baked on the premises athalﬁ
verne |
During 1951, difficulty arose with
regard to the baking side of the buasinesse It was feared that
the Johannesburg Municipality would put s stop to the baking
et Plein 3treet with serious consequences to the retall bl
covmrdirad it nacercary
nease The derendantAdgaiﬂad to start baking elsewhere; his
1dea was to form a private company that would operate a bakery
wh1§h would supply the shpps with their requirementa, Elchenw
berger waa unwilling to embark on é venture which would neceaw=
sisate the Investment of capital end which would be attended
by risk of loss. In those circumgtances it was decided that
the partnership ghould be dissolved, the basls of the dlasow=
lution belng that Elchenberger was to have the Malvern bﬁai-
ness and the defendant was to have the Plein Street and the

Emmarentia/. enses
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Emmarentla businesses. The partners considered that the two
' |

latter businssses wers more vakuable than the Malvern bqslneas
|

and they agreed that the defendant ahouid pay to Elchén?ergor
the gum of £2500. At the same time, they knew that the defen«
4dant intended to float & company to operates & bakery, and they
ﬁad in mind that the venture might be a failure; they agireed
.therefore that the £2500 was not to be pald (except in aﬁ

' !
event that 13 not materlal) untll a perlod of five years should

|
have elapsed, and they agreed, further, that on the happening

of & certaln conditlion within that perled the defendant would

be relieved of hils obligation to paye |

The agreement waa recorded lnla
‘Geéd of diasglutlon which was signed on January 28th 1952,
Clauses 1 to 6 of the deed provide for the division of the asw
geta and 1iabilities of the partnership and then come two!
clauges that are matsrial to thils dispute i

7, In consideration of all the foregoling,the said Boeschlshall
pay to the sald Eichenberger the sum of £2500:0:0 (two
thousand five hundred pounds), being the amount agreed between
the parties as the full conslderatlon for the withdrawal

- of Elchenberger from the said partnership and the disﬁosal
by Boesch to the msaid Eichenberger of his shares in anml
claims against the sald compeny (the Metropolis Confece
tionery (Proprietary)Ltd)e The eald amount of.£250030;0
shall carry interest et the rate of 5%(five per cent) per

annum,payable monthyfly in arresr on the last day of each

month’/oo cese



month,from the 29th day of Februasry,1952, and stch Ilnterest

shall continus to be pald monthly in arresr by the sald
Boesch to the sald Elchenberger until the 31lst day Of Jan-
nary 1957 subject to the provisions of clauge 8 hereofs

The 5814 Boeach shall pay the capital amount of £2560:0:0
to the sald Elchenberger on the lst day of February 1957,

subject, however, to the provislomsof clause 8 hereofs

8 (a) It is recorded that tho sald Boesch is about to float
a company to be known 83 Geneva Bakery (Proprietary) Ltd
or by such other name as may be mccsptabls to the Regls=
trar of Companlea for the purpose of carrying on buainess
in the township of Richmond,Johannesburg, It 1s agreed
that should the sald Boeach dlspose of more tha?'so%(flfty
per cent) of his shareholding or sell the controlling inm
tereat in that company them, notwithstanding the pro#isiong
of clauad 7 hereof the ampunt of £2500:0:0 due thereunder
shall forthwlth fall due and payable in ons sum.

(b) It 1s further agreed that should the sald company to
be floated in terms of the provisions of sub-clsuas (a)
hersof go into liquidation before the lst day of February
1957 on the ground that 1t is unable to pay its lilabille
tles in full,then, 1f i1t in fact pays, dividend to 1lts
croditora in respect of the full amount ofugha claims,the
sald Elchenberger's clalm against the sald Bossch in the
sum of £250030:0 a8 get out in clause 7 hersof shall be
walved in toto and the sald Eichenberger shall have no
further claim against the said Boeschs "

The dilssolution was effective as from the close of busl=
ness on January 3lst 1952,
In due course the defendant

caused the Geneva Bakery (Pty)Ltd to be reglstered. This

Oomp&ny/.....o
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. |
company commenced and carried on & bekéng bafery business in

' |
hired premises situated in & building in Richmond,Johannes=

burg, which had been acquired by & private company In which

the defendant and an assoclate held all the shares. I shall
) |

‘ypafer to the Geneva Bekery (Pty)Ltd as the Bakery Co.

The share cspital of the Bekery

Cos was £100 dlvided into 100 £l sharese Of these shares 99
were held by the defendant and 1 by Elchenbergere The direcw

%iom tors were the defendant and Eichenberger, but the léttor

l
was bound, by agreement, to vote both as a shareholder and &s

i
a director in sccordance with the instructions of the defenw
|

dante After Elohenbergerts death his place was filled by one
' |

Lewensteine The defendant was in fact the sole owner o{ the
company and the controller of its businesse Ths working,
capital of the Bakery Coe was provided by money lsnt to 1t by
the defendant.

In 1956, £he 11abllities of the

i
Bakery Co. exceeded 1ts assets, and the defendant, a&s a credi-

|
tor, presented a pstition for 1ts wilndlng upe A provislonsal
. [
order was granted on June 19th, and a final winding up order
' {
was made on July 10th 1956. The facts relating to the obtain=
L

ing of the winding up order will be stated presently, 1In the
winding up, the assets of the Bakery Cos reallsed less then -

the/eeeses |
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the 1lsbilitiex and the creditors were awarded e dividend of

11/6 in the pound.
In those clrcumstances the defen~

dant contended that the conditions contained in clauae 8(b) of

the deed of dlssolution had been fulfllled and that hla obligaw
. amd :

tion to pay the sum of £2500 on February lst 195?,0: interest

thereon pending the arrival of that datgjhad besn extingnished,

That contention was disputed by the plaintiffs, and on October

7th 1957 summons was issuwed In thls action. i

In thelr declaration the plaine

tiffs allege the agreement by which the defendant bound himself

to pay £2500 on February lst 1957 and clalm payment,
The defendant, in hls plea, relles

on clause 8 (b) of the agreements After stating that the

Bakery Coe had bsen formed and had been llguldated in 19?5,

he days g=

"The sald company was placed under liquildatlon or the ground
that 1t wag unable to pay 1lts llablilities in full end dié not
pay i1ts creditors in full but in fact pald only a dlvidend to
its creditors in respect of the full amount of thelr clelms,
the smount of the sald dividend being 11/6 in the pound. In
the premises the sald Eichenbergerts clelm agalnst the défan-
dant 1s walved in toto." |

The plaintiffa' replicetion was a denlal that the Bakery Cos

"was placed under liquidation on the date alleged,and/or on

or

the ground allﬂged’ - oo ey A Y O T A L DR e,
that/. ss2se



that 1f 1t was placed under liquidatlion on the date and on the
ground alleged, that it did not pay 1ts creditors in full, "

They deny that Elchenberger's clalm has been walveds They then

a8llege that they are entitled to payment for the following
|

reasons te

"plaintiffs say that the defendant, with the deliberate ine
tention of defesting the sald Eichenberger's clalm for the
payment of the asum of £2500 on the 1lst dey of Febyruary 1957,
and with the deliberate Intentlon of escaplng from his obliga=
tlon to pay ths sald Elchenberger the sald sum of £2500 gn the
gald Gate, was the cause of the liguldation of the said come
pany prlor to the 1lst day of Eebruary,;1957, on the groun

that 1t was unable to pay its liabilities iIn fuli, and was

the cause of the sald company belng unable to pey 1ts 1llable
1itlea to its creditors in full but only a dividend of 11/6

in the pound on their claims, thereby dellberately.and 1£~
tentionally bringing about and ceusing the condltions to hape
pen pursusnt whereto he would be released from his obligstion
to pay the said Elchenberger the sald sum on the sald daLo

and which gald conditions but for the aforssaid acts on the
padt of the defendant would not have occurrede " |

On the pleadingslthe onus was on the defendant to prove that

the Bakery Cos had been placed in llquidation,that 1t had beer

|

placed in liguidation on the ground that it was unable to pay

1ts debts, and thet in the 1liquidation it had been unable to
|

pay its creditors in full, Those allegatlons were put in

1gsue in the main replicationes The alternative replication
|

was an sllegation that the defendant had brought about the

fulfilment/ceeese



fulfilment of the resolutive condltlon contalned in clause
8(b) pr the deed of dlssolution with the intention of exT
tinguishing his obligation to the plaintiffs and that, in cone

sequence, the resolutive condition was not fulfilled in hls

favoure Assuming that, in law, this is & good answer to the

defendant's plea, the onus of proving the facts upon which the
i

plaintiffs rely is on them. l

In order that the case may be clearly
underatood 1t 1s necessary to set out the facts in considerw
abla detall, That waa done by WILLIAMSON J, in hls judgment,

which 1s reported s.v. Bark and Another NN.Oes v. Bossch (1959
|

(2) S.A. 377), but 1t will be convenient to reclte them agalne

On the dissolubtion of the partnerw

ship the defendunt owned the two retall shops Iin Pleln St&eet

eand in Emmarentia and in both plawes he carried on business
under the name of Geneva Confectdonerys He owned the oq%ip-
ment necessary for the basking of the cakes that were required
by the shops, and he held permits from the Wheat Control

Bosrd without which baking could not be carried one Those
permits authorised the use of 24 square feet of oven space,
and the right conferred by them has, convenlently, been cLlIed
oven spacel

[

After the dissobution of the

partnarship/. sesse



partnership the Bakery Coe was reglstereds 4As I have s&id above,
1ts cepltel was £100 and 1t wes solely controllqd by the dffen-
dante The share capital wasg obviously insufficient to provide
working capital, and the necessery cepital wes, from t}% b?gln-
ning, provided by the defendant by way of loans.The "oven~gpace"
pernits were trensferred to the Bakery Cos 8nd the dafenda?t

was credited with £750 as representing their value, It 1slnot
clear from the evidence, but presumably eguipment was tran?fer~

red in the same way; equipment purchased must heve been bought

with money lent by the defendante A motor delivery van was

bought, and at a later'stage the Bskery Coe &cqulred permiis
for snother 18 square feet of "oven-space" for which £25 a;
sgdioare foot was palde. |

At some stage, the date 1s not
meterial, the Emmarentla shop was transferred to Xk & compgny
called Geneve Confectlionery (Emmerentia) (Pty)Ltd that was
wholly owned by the defendent, and easrly in 1954 the defengant
opened & third shop, in Hillbrow, that was owned by & company
called Geneve Confectionery (Hillbrow) (Pty)} Lté which, alLo,
was solely owned by the defendant.

The business of the Bakerino.

was almost entlrely confined to the aupply of confectionery to

the three retall shops. Although the Emmerentis and the Hill= ~

brow/.eeeee
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sbrow shops were cwned by compenles, as far sg the defendant waJ
|

concerned they both belonged to him together with his P1911 |

Street business; they were &ll flnanced by him and &ll profits

were 8t his sole dlsposals 1In those clrcumstencea no great care
f
|

was teken in sccounting as between tle retall buslnesses snd
the Bakery Coe The evidence is that early each morning the
Bakery Coe dellvered to each of the three shops its reéuirementa
for the_day. The arrangement jas that the owner of ?ach shop |
waa‘to pay the Bekery Co. the retall price of the goods deliver-}
ed less 25% of that petall price; tﬁe.evidence is.that that 1s
common practice In the confactiopery tradee That arrangameLt
however was not cafried outs It was 1nconvenien£ for the bakery
staff to count or value the goods dlspatched in the early m%rw
ning and no record was kept by the Bekery Co. of what 1t héd
suppllied to any of the three shdpse If the counting angd va?ulngl
hﬂd-heen done 8t the shpps the fsct that that had not been done
by the Bakery Coe would not have mettered, but jt was not done
at the shopae There was ﬁherefq%% no fesord of what had been
supplied or what the retall buslnesses owed for thelr purchgses.
What was done was thls s+ At the end of the day, in sach sth,
the takings were counted and three q;arters of ﬁhe takings were
credlited to the Bakery Coe The Bakefy Coe thersfore did noL

get pald for the goods 1t hed supplied, it was only peid for

the goods that the retall businesses had sold; losses due to
gOOdS/...aon
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goods remaining unsold or to pllfering thus fell te the Bakery {

Coe This system, which has not been sald to be common ﬁrac~

tloe In the confectioner& trede, waa advantageous tc the shops,
but not to the Bakery Coe The annusal ﬁalance sheets and 1
profit and loss accounts of the Bekery Cos« wers not put in but !
the evidence is that in oeach year it showed a losse. In vidw ofa
the system of accounting between the shops and the Bakery Coe
thet is not surprisinge The working capital of thejﬁ%kefy\Co.

was supplled by the shopse At the end of esch week each shop

trenaferred to the Bakery Co. go much of its cash taklngs 45 it |
4l1d not need for its own purposese Some of the money transfer«‘
red was, I prosume, payment for the cakes supplled; the ex&ess
was treated as & loan to the Baksgy Coe One imaglnesa thet no
ordlinary Bakary supplying the retall trade could have oper%tad
on thls system, but since &ll four businesses, In effect; be-
longed to the defendant, 1t dld not metter to hﬁm wherae th4 Pro%
£it or the loss was made; 1f the bekery mede @& loss as the rew
sult of the system, the profits of the shops werse correspoédingu
ly increasede In fact, the shops mede very satlsfectory profits
Emlle Eichenberger dled in Ap%il
1963, andhis rights under the deed of dlssolution passed tq his
executors who became entltled to receivg the Interest on tﬁo

£2500 and the capital when it should fell) dues In 1954 the

obllgation/. sssse
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obligetion to psy the interest had become irksome to the Gefenw
dant, and the idea of having to pey the capital in February

1957 was distasteful to him. He therefore applied his mind to
the question of how he could free himself from those tiresime

obligationse Clause 8 (b) of the deed of dlssolution of part-
|

nership presented the obvious means of escape, and he decided

to use it for that purpose. l

Thfree conditlons had to be fule

|
£illed.

1, The Bakery Coe had to be liquidasted before February lst 1957e
2¢ The ground of the liguidation hed to be that it was uneble to

l
pey its liabllities in full.

3¢ In the winding up the company?agﬁ fact, bto pey only & 61?1~
dend to its creditors.
If these three conditions cguld be fulfllled the obligationtto
pay Interest and the debt 1itself would disappear. Gonditi?n 2
seemed to present 1little difficultye The Bakery Co. was worke
ing on borrowed capifal, it had been working at & loss, &s Lhown
by its books, and 1t could not pay its liabllitles in full.l
Whether condltion 3 would be fulfilled depended upon what the
assets were worth and would fetch if solde If the defendant wes
sure that conditions 2 and 3 would be fulfilled, condit&on 1

- | -

presented no difficulty; as a creditor the defendant copld

himself/.. . oo*i
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f
himself apply for the liquidation of the compsny on the grqund
that 1t could not pay its debtsae

It was considered advisable,ﬁoﬁever,
to take certaln prepapatory stepse There was ne intention to
wind Qp the bakery businessfd; that had to be kefﬁrgping 1niorder
that the shops might receive thelr dally supplies of confewtionw
erys To ensure perfect continuity of the baksry business tPe
defendant caused to be reglstered a new company celled A.Bopsch
(Proprietary) 1td of which he was the sole beneflclal sharepolder
and directore This compeny was to take over the bekery bualness
a8 a golng concern and was to buy all the assets of the Bak?ry
Cos3 it was to carry on the bekery business without Interruptions
It had the same capital as the Bekery Coe = £100 = 1t| was
to carry on busliness in the seme way, and excopt for its name
1t was $dentlical with the Bakery Coe which 1t was to succee@-

A Boesch (Pty) Ltd hsving been reglse
tered, an agreement was drewn up to record the ssle by the ?akezq
Coe of 81) its assets to the new companye That agreement was
signed on August 27th 1955 by the defendant on behelf of.th?
seller and by his nomines sharsholder and co=clrector, Lewen=
stein, on behalf of the purchasers The sgreement provlded %hat
A Boeach (Pty) Ltd purchased from the Bekery Co. its flxtures
and flttings, a motor ven, the stockeinwtrade and lits right\to -

"Ove,l‘n-spac 8"/. tsesa
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"oven~cpece™s The purchese price was £4280, belng £2180 tbe
book value of the flxtures and flttings, £500 the book valu? of

the motor van, £850 for stocke-in-trade, and £750 for"oven=space®,
|

The additionesl 18 feet of "oven=-spece" seems to have been overm
|

looked, and nothing was allowed for goodwwill, The agreement

l
provided for payment of the purchase price in Instalments of

£100 per month, for interest at 6% per annum, and for the péyb
ment in full of any unpaid balance 1if an instglment shouvld Aot
be pald on due date or after writtedéemand. Debts owlng toithe
Bakery Co. wWere to remaln its property, and 1t was to pey ail
1ts llabilities. Tﬁe liebilitles consisted of debts which 79re

owing to trade creditors and of loans which were owing to the

I
defendant or his compsnlies. The money required té pay the trade

l

creditors wes provided by the defendant ard his companies ﬁhose
clalms against the Bakery Coe were thereby 1néreased. The fgnal
result was thet the liabilitles of tpe Bakery COnghiOh congist-
ed of debts owing to the defendanf and his companiquamountdd

to £44054 19¢ 76 The only asset of the Bakery Coe wasithe

debt owing by A.Boesch (Pty) Ltd in respect of the purchasai

price of the assetse That debt, originelly £4280,was reducede
|

It was found that the stockwinwtyade of the Bakery Coe was mnot

|

worth £850 but was worth £412, 18¢ =e¢ and the necessary adjust~

l [
ment reduced the purchese price to £3842, 18+, ~. A, Boesch

(Pty)/....u |
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(Pty) Ltd psld some of the Bakery Co's trade debts and 1ts)dobt

was thereby reduced tec £5415. Te 7a The pesult of thils whole
. !

|

transection was that the business of the Bakery Co. was brought
to an end anq its position.w;s, es it were, frozen with llébilln
ties amounting to £4405, 19. 7 and with an asset of £3415.,7.7 o
The Bak.ery Co. was therefore unable to psy 1ts liabiiitied in
o1 |

thhlﬁg more was done in réaﬁect
of the Bakery Co. until the following yeare In Jume 1956-the
defendant applied for the winding up of the compeny; a pro%in
slonel order was granted on June 19th, and 8 final order on' July
10th 1956+ The Bakery Company was them wound .up. Its only]assat
wes the debt ogﬁng by A. Boesch (gty) Ttd. No instalment or ine
terest hed ever been'paid. The defendant was,in effect, t#e
only creaitor and on & resclution passpd by him the asset of
£3415¢ 7o 7 was ceded to him for £2500; unpaid interest seems

to have been ignorede That further reduced the value of the amw

=tors and A¥Boesch (Pty)Ltd was the sole debbor, this was of no

sets, but as the defendant and his companles were the sole credl
consequence. No money pessed, but the dividend which, on psper,
was payable to creditors, was reduced-to 11/6 in the pound,

The defendant was of the opinion
that all the conditlons contained in clause 8(b) of the deed of

d1ssolution hed now been fulfilled, and he claimed that hlg obe

1igationﬁ/...
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~ligations under thet agreement ha¢ been extingﬁished. That
was disputed, and 1n due course the plaintiffs Instituted agtiono

The promise to pay 52500 wasg noﬁ dispy
puted, and at the triel the defendant assumed the onus of ﬁrc*
ving his defences He proved that the Baskery Coes had been ﬂlacod
in liquidation prior to February lst 1957; thet wes not dlgputed.
He proved that at the date of the winding up order the ass;ts ot
that company viz. the debt owed by A.Boesch (Pty)Ltd, were ln=
sufflclent to pay the dsbts; that was not dlsputede He proved
that the creditors hsd recelvsad only a dlvidend on thelr c;LLaims:
in view of the relstion between the assets and liabilitles thet

l

existed at the tlme of the winding up, that could not be dis-
puteds PFinally, he produced the petition on which the windlng
up order was granted to show that tﬁe Bakery Coe had been liquie
dated on the ground that it was unsble to pay 1ts liabiliéies in
fulle That 8llegatlon was disputed and the lssue ralsed Yill

be considered presently.

Before I deal with that issue,

however, I wish to refer to the alternative answer which is conw
talned in the replication, The valldity of that answer depends

upon whether the equilteble principle of the fictional fuyfiln

ment of a condition thet was spplied In MacDuff & Co.Ltd (In

Iiquidation) ve Johannesburg Consolidated Investment Co. Ltde

(1949/......
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(1924 A.D. 573) end in Koenlg ve Johnson & CoeTtd. (1935 A.D.262)
: (

1s applicable in the present case. 1Iv both those cagses the con«

d1tlon that was held to have been fictionally fulfilled wag aus=
[

pensive, In the MacDuf £ case, the defendant had entered into ar

' ’ ' l
agreement with the—pleintlffy the MacDuff Cosy In terms of which

Wion Dwﬁ-‘— Co.
the plsintiff promlsed to sell its vndertaking and assets Fo a

cémpany which the defendant undertook to promote, for an agreed

Macdugt Co. ,
considerations The p}aiggiff undertook, before a certaln ﬁat%f

Wt
to convene meatings of sharsholders at which the praintiff was
l

to be put in voluntary liquidstion and at which the liquidator

was to be authorised to sell 1ts undertaking and assets to; the

new company in accordance with the agreement, The obllgation of
the defendant to form the new company end to cause it to cons

clude the purchase was therefore conditional upon the holding
|

of the meetings and the pessling of the necessary regolutionse In
order to avold 1ts obllgation, the defendant bought all the

shares in the MacDuff Company and appointed lts nomlnees to be

|
directorse Through the actlon of the daefendant no meetings were

1vﬂqc,bu—i Co .

held and no resolutions were passeds The plaint¥ff wms subse~
|

quently ordered to be wound up by the Court on the petltion of
ﬂ“' l’ Qﬂ‘h\ltl:ﬁ'er P ]

a credltog‘and the liquidatogjbrought action against the defenw
» .

dant, It was held that the condition upon the performance of

—

which the defendant's obligatlon depended had been fictionally

fu1f111ed/....7.
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!

fulfilled, In Koenlg v. Johnson & CoelLtd, the partles had en=

|

tored Into & contract of sale that had been pertly performed both

by the seller, who had delivered part of what he had sold, Lnd by
the buyer who had pald part of the purchase price in terms ff
the contracts The balance of the purchase price was payable on
6 i
dellivery by the sellsr of two patentse The pnzéggggr, by withe
oby
holding asslstance that it was the huyerts duty to render,[inu

tentlonally prevented the seller from obtaiﬁéé%ne of the patentse
The delivery of that patant was deemed to have been affectLd. In
that case, too, the condition, upon the performance of whi#h the
buyer!s obligation depended, was suspensivee |

In the present case the condigion
was purely resolutivee The contract was bindlng and the 4efen"
dant's obligatlion to pay £2500 was complete, Assumlng thTt the
resolutive conditlon was fulfilled, by acts of the defend;nt
performed with the Intentlon of extingulshing that obliga?ion,
the contentlon is that it must be deemed not to have beenffulu
£illeds In short, 1t 1s contended that the doctrine of £lem
tlonal fulflilment of & suspensive conditlion should be exéended
to include a fictional nonefulfilment of & resolutive conditlons
This contentlon commended itself to WILLIAMSON J. and he adoptsd
Ate He held that the defendant,wlth the intentlon of avLiding

his obligation, had brought about the fulfllment of the ton=

dition, 8nd thersfore, opplying = Iin reverss « the prine
eip:'-GS/o-.o.o [
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«ciples enunciated in the MacDuff case the condlitlon must be
deemod not to have been fulfilled, He gave judgment for th;
plaintlff on that grounde . !

In this Court, Mr. Ettlingexr onlbe-
half of the defendant, conceded that the prlncip}e of fictibnal
fulfilment could bs used to bring about a fictional nonafuﬁfilh
ment of a resolutive condition, but he contended that the plainw
ti1ffs had not proved the facts which hed to be proved in order

|

to bring the principle into operations We were referred tc the

passages in Williston on Contracts (revised edition Vole3 para-

graph 677 at page 1952), In the German Civil Code (paragraph 162)

in the Restatement of the Law of Contract (Vole 1 section 307 at

rage 455)‘and in Lee and Honorée The South Africsn law of Oblgga~

tions (psragraph 76, page 21) on which WILLIAMSON J, reliﬁd, and

De Wet and Yeata Kontrakreg en Handelsreg (2nd Edltion page 76)

(see also a note by Professor EllAdfon¢ Kehn in the South African

Lew Journal (1959) Vol. IXXV1,page 247), but we were informed

that no case and no Roman-Dutch authorlty could bs found in

which the doctrine of fictional fulfilment had been extended.If,

"N
therefore, lt were necessary to declde ths quesatlon, Mr. Ettlin—
‘ {
ger's concesslon would not relleve this Court of the duty of
examinipg the law and of giving a decislon thereone But in my

opinion the case c8n and should be declded on another ground

and/......
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apd I therefore conslder lt undeslrable to express any opinion

ag to the correctnmsa of Mr. Ettllnger's concesslone Thﬂs

renders 1t unnecessary to desl with the Interesting polnts which
were argued with regard to what the plaintiffs hed to prov% in
order to meke good thelr case on thls grounde

I have mentioned above that the'onus
waa on the defendant to show that the Bakery Co. had been llquie
dated on the ground that it was unable to pay its liabilitims in

full, The defendantts cese on that point was that the Bakery

f

Co.!'sa 11abillitles in fact exceeded its asseta, that he wes en=
titled to apply for & winding up order on that ground, and that
he had done sce In the pétition which the defendant prese;tod
for the winding up of the Bakery Cos, he stated that that comw
pany was indebised to him In the sum.of £17424 Oe 4 in res;ect

qf cash lente He then sald 3=
"5+ Your petitioner found that the respondent company waayunable
to continue 1ts buslineas operatlions on account of lack of capl=
tal and consequently the businesa of the respondent compeny as
a going concern was on the 27th August,1955,s0ld to A. Boesch
(Ptyjltd a company 1n which your petitioner held the majority
of shares for £3842, 18, = The purchasing company,A.Boesch
(Pty)itd,however assumed certsin liabilitles of the respondent
company which reduced the amount paysble by the purchasing
company to the sum of £3415, 7. Te The purchese price of
£3415 Te 7 is payable to the respondent compeny in instalments
of £100 per monthe . ' -
Your petitioner effectesd payment on behalf of the respon-
dent company of all the amounts owing by the respondent company

tn/'.....
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to trade creditors and in additlon thersto thé respondent comm
pany is indebted to the Geneva Confectionery (Pty)Ltd in the
sum of £1994s 18. 8 and Geneva Confectlonery (Bmmarentia) (Pty)
Ltd in the sum of £668. =» 7e The total llabilities of the
respondent company, therefobe, ampunt to £4405. 19, 7« Sudject
to A Boesch (Pty)Ltd effecting payment of the full amount of
the purchase price due ln terms of the deed of sals aforemenw
tioneR, there willl he & deficiency of £1090¢ 12, =,

60 In view of the fmet that the respondent company is unable
to pey 1ts debts and 1s in fact Ainsolvent and 1s no Jonger
carrying on ita business, your petitioner submits it is Just and

equitable that the respondent company be placed in liguidationl

I share the doubt that was axpresse

by WILLIAMSON J. as to whether the inablllty of the Bakery Co.
to pay its debts was even & formal ground for the winding up,
but sssuming thet it was, Mr, Ettlinger did not contend that
that was enough to fulfll the condition contalned in clause
8{b) of the deed of dissolution of partnsrshiﬁ. Mr. Bttlinger'a

possibility that
argument was that the parties contemplated the probabiiiby-of

the Rekery Coes might be unsuccessful, that 1t might become inw=
solvent, and that 1t might, for that reasoane wound up, &nd
having those poasibilities in mind they agreed that 1f that
state of affalrs should comes about the defendant would bg re=
lsased from his debt, Consequently, he argued, once the stage
was reached whgn the Bakery Coe ®ould not pay 1ts debts the
defendant was éntitled to apply for its llquidation in order

that he might be released, as had been agreeds If he were to

dO/.o.ono
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to pay 1ts debts was not the reason for the windlng upe T@at

s demonstrated by the fact that the business of the compaéy was
transferred to another company, A. Boesch (Pty)Ltd, whlch,éaa
idertical in every wespect with the Bakery Coe end waag in @o
better position to pay its debts then was the Bakery Cos EIf

A, Bossch (Pty) Ltd was able to carry on the business of #he
bakefy, the Bakery Co. could have done so itself, and the fact
that it could not paykits creditors in full was not the true

: re
reagson for the liguidation. Furthermosm, the velue of the jas~

sets of the Bakery Coe and its true ability to pay its creditors
was not determined in the winding up; the value of 1its assetls
was determined by the defendant hlmself when he sold the assets
to the new companye. The true reason for the winding up of the
Bkkery Coes was that the defendant wighed to esc&pe from hls oObw
of
ligationse In order to do that he sold the assets xm the
Bakery Coe 8nd deprived 1t of 1ts capacity to carry on 1its
business. He c%used the business to be c;rrled on without any
change by an identlical conpany, which likatits predecassoﬁ, con=
ducted 1ts business at 8 losse Thereafter he caused the Bakery
Coe to be liquidated = not becesuse it could not pay 1ts 'debts
but becauge, to effect hls purpose, he had to bring aboutfits

liquidation before February lst 1957,

In my opinion the condition,

Properly/.eeeed
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properly interpreted, was not fulfilled and the defence failad
on this ground; I'consider that this should be the basls of
the declslone In saying that, I do not xm suggest ln any way
that WILLIAMSON J, was wrong in spplying the principle of the
- MacDuff cass o In my opinion the case can be dec ided without

invoking that principle and I prefer to leave open the quegtion

The appeal 18 dlsmissed with costse

w./{@&k.
Come wr

Van-Blerk, J.A. I

whether 1t should be extendeds

Schreiner, J.A,
Malan » J WA P

Botha’ A o A »



