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IN THE SUPREME COURT OF SOUTH AFRICA

(Appellate Division)

In the matters between ¢

l, MHLOMUIENI NGEMA and REGINA

and

2. MHLANGENI CELE and REGINA

CoramiOgllvie Thompson,Ramsbottom JJ.A.,Botha,Van Wyk et
Holmeaa AJJJT A, .

Heards 6th November, 1959 Reasons handed int fé'~""3~%

JUDGMNENT

OGILVIE THOMPSON J.A, e These two ceses came before us
by way of questlions of law reserved by FANNIN J, at the ine
stance of appellants and pursuant to the provisions of sec~
tion 366 of Act 56 of 19554 Prior to the hearing, counsel
wore informed thst the Court would require argument on the
preliminary issue of the competence of the learned judge &
quo to reserve, &nd of this Court to entertain,the questions
of law under section 366 of the Codes After hearing counsel
on that i{ssue, we unanimously came to the conclusion that the
reservation by the learned judge & _quo was not authorlsed by
the provisions of section 366 and that tbis‘Court haed no
jurisdiction to consider the questions of 18w so reserveda
Both cases were, therefore, struck off tﬁ; roll, it being at
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the seme time intimeted that the Court's reasons would be |
handed in laters Those reasons now follows

Appellant Ngeﬁa was charged in the
Durben and Coast Iooal Division, before FANNIN J, and asses=
sors, with having murdered his brother by stabbing hime fhe
fatel stabbing was duly proved at the trial, On the medical
evidence, the trilal court found = contrary to the submliasslon
of defence counsel = as a fact that appellant was, at the
time when he stabbed the deceesed, mentally dlsordered within
the meening of that expresslon &s used in the Mentsl Disorders

but won k‘ro-ﬂm-ﬁ«‘*: ot Ov‘vv:cwMVG what 4 waon '-Los:ns .
Act Noe. 38 of 1916,, The learned judge elso held - declining

iz

to follow Regina v. Mkize (1959(2)S.A.260(N.) )and@ rejecting
defence céunsel's further submission, besed upon that declslon,
thet appellant was entitled to be scquitted and discharged =
that in the circumstences the provisions of section 29(1) of
the Mental Disorders Act were satisflede He accordingly, 1In
terms of section 29(2) of thet Act, ordered that appellant be
kept in custody in some prison or gaol pending the significee
tlon of the Governor=Genersl's daciaion.r A brief deport of
the decialon of the court & quo 1s to be found in 1969 (3) S.A.
at page 974; and in paessing it may here be interpolated that

Regina v, Mkiée (suprs) wes algso not followed in the latfor

wf
case of Regina v. Mokwanazl (1959(3) S.A.7682(N.) )e At the

request/cionee
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request of defence counsel and acting pursuant ﬁo the pro=~
vlslong of sectlon 366 of the Code, FANNIN J. thereafter reser-
ved the following questions of law for the consideration of
this Court, viz., :=-
"(1} whether, on the facts found by the Court to have been
proved, the mental conditlion of the accused was such
de-
88 to render him mentelly disordered or:fective withln
the meaning of section 29 of Act 36 of 1916.
(2} whether, having regard to the fact that the Court found
that the accused wag unconsclous of what he was dolng
when he kllled the decessed, ét wes proper or competent

to return the speclel verdlct or finding provided for

in section 29(1) of Act 36 of 1916, "

Appellant Cele wes charged =

also in the Durban &nd Coast Local Division before FANNIN J,
sitting with the same assessors - with heving
murdered his reputed wife by stabbing her,

The trilal court - who se judgment/«.cu 00

C
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j
~mant was dellvered on the same day as 1ts Judgment in Appelw=
lant's Ngems's case = found that, although appellent Cele
did 1In fect k11l his reputed wife by stabblng, he was at the
time suffering en eplleptlc equivalent and was ﬁnconscious'of
what he was doings Rejecting the defence advanced of autow
|
matic involuntery action, the court then went on to hold that,
.Aln view of its decision In Nggema's case, the proper verdict
was the special verdict prescribed by section 29(1) of thé
Mental Disorders Acte Pursuant to this conclugion, the learne
ed trial judge, acting under section 29(2) of that Act, érderu
ad the accused to be kept in custody in some prison or 8#01
pending'ths significatlon of the Go¥ernor~Gsneral's declsion.
Thereafter, at the 1nstanee of appellant Cele's counsel &nd
acting under section 366 of the Code, FANNIN J. reserved ths
following question of law for the considerstion of théa'Court,

vige 1w

PWhether,having regard to the fact that the Court found
that the accused was unconsclous of what he was doing when
he killed the deceased,lt was proper or competent to rew
turn the speclial verdict of finding provided for in Secw
tlon 29(1) of Act 38 of 1916, "

In reserving the above stated

questions of law FANNIN J, was fully aware thaet 1t had been

decided by GARDINER J.P. in Rex ve Young (1949(3)S.4.199 (E) )

that the speclal verdict prescribed by section 28(1) of the

Mehtﬂl/oooooo
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Mental Dlsorders Act amounts to an acquittal and that, égngeﬂ
quently, neither leave to appeal against such speclal verdict
could be granted under section 369(1) of Act 31 of 1917 (n;w
section 363 of Act 56 of 1955) nor could & special entry be
mede in terms of section 370(1) of Act 31 of 1917 (now seétion
364 of Act 58 of 1955), FANNIN J, however took the view
that section 366 of the Code, wherefnder questions of law are
resdrved for the consideration of thils Court,is not restricte
ed, 1n its application to an accused, to a csse where there
has been s conviction. He asccordingly declded that in terms
of that sectlon it wag competent.for him to reserve the &bova
stated queations of law,

The learned judge was largely

persuaded (see Regins v, Ngema,1959(3)S.A.846) to this view

by the clrcumstance that, in its present form, section‘366 of
Act 56 of 1855 no longer contains the words "and the aécuaed
i1s convicted" which occurred in 1its esrlisr counterpa#t sac~
tlon 372 of Act 31 of 1917 until that sectlon was amended in
1948, This alteration in the wording of the section w;s une

successfully relled upon by the appellants in Regine ve Adams

(1959 (3) 8.A.753 (A) ) which was decided subsequent to the
reservations mede in the present appeals and of which FANNIN
J. waa, of course, then not awaree Counsel for both appel= .

lantS/.-'...-a
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wlants In the present appeals endesvoured to dlstinguish Regine

v., Adams (supra) on the ground that in that case it was sought

to obtaln from this Court a decisdon on questions of law reser-
ved, pursuant to the provislons of sesctlon 366 of the Code, be~
fore the conclusion of the trlal In the court a8 quo « Any inw

dicatlond In the judgment In Regin& v. Adams that 1t is neceaw

gary for an accused'to be convicted before this Court will, at
his Instance, entertain a question of law under sectl on 368
must = 8o counsel!s submlsslon ren = be read in reletlon
to the fact that the trial had not yet bsen concldded and be

regarded as oblter dictume. We were unable to accept thls subs

missions While 1t 1s true that the trial in Adams' csse (supre

wgs far from ended, the ratlio decidend!l of this @Gourtls refus-

al to entertaln the points of law which had been reserveﬁ at
the instance of the accused was that the sccused had not been
convictede The history of section 3686 was wxamined by thils

Court 1in Regina v. Solomons {(1959(2)S.A.352 at page 359) and

in Regina v. Adams (supra) and no good purpose would be served

by now repeating that exsmination or by reproducing the reason=
ing reflected In the judgment of the later of those two cases.
It suffices to say that section 366, in its present form, was

authoritatively interpreted in Regina v. Adsms (supra) and that,

—

in accordance with that interpretation, a conviction 18 & cons

dition/gytool



»dition precedent tof this Court's entertalning questions éf
law reserved, at the instance of the accused, for 1ts conslider-
ation pursuant to the provislons of that sectione

It thi¥s becomss necessary to detor=
mine whether or not the present appellants can rightly bo‘said
to have been convicted in the court a_guos Section 182 of Act
56 of 1955 provides =

"If at any time after the commencement of any trial it 1s alm
leged ¢r appears that the accused 1s not of sound mind,or if
on such trial the defence is set up that the accused was not
criminally responsible,on the ground of insanity, for the act
or omission alleged to constitute the offence with which he 1s
charged,he shall He dealt with in manner provided by the law

relating to mental dlsorderse. "

Notwlthstanding tﬁe oxpress reference to the defence made in
this gection (and In its 1dentical predecessor secticn 219 of
Act 31 of 1917) it is clearly established that the Crown may
1tself lead evidence that the accused wes "not criminslly reaw

ponsible on the ground of insanity" (see Rex ve Holllday,1924

A.D,250) and that, upon sqch proof,an accused falls to be
dealt with "in manner provided by the law relating to mental
disorders.” That, indeed, is precisely what occurred in the
present cases, for in nelther 4did the defence seek to avoid
responsibility "on the ground of insanity"e As Indicated
earlier, the defence in both cases was, substantially, that

Of/ooooao
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<

of involuntary action : the svidence of"insanity" was led by
the Crowne The relevant provision of Ythe law relating to
mental disordersf;rendered applicable by section 182 of Act 56

of 1955, is sectlion 29 of Act 38 of 1916 which reads

r

"2g(1) When in any lndictment, summons or other criminal charg
any act or omission 1s alleged agalnst &ny person as én
offence,end evidence(including medical evidence)has been
given on the trial of such person for that offence that he
waa mentally disordered or defective 30 as not to be:resa
ponsible according to law for the act or omisslon chargad,
at the time when the act was done or the omission inéurrodl
then,1f 1t appears to the jury,or in the case of a trial
before a court without a jury,to the court or to the maglss
trate or other judlclal officer beforse whom such person 1s
tried,that he dld the act or made the omission charged but
was mentelly disordered or defective as aforesaid at the
time when he did or made the same,the Jury,court,magis-
trate,or other judlclal officer(as the case may be),shall
rdturn & special verdict or finding to the effect that the
accused was gullty of the act or omlsslon charged againat
hlm; but was mentally disordersd or defective as aforesaid
at the time when he did the act or made the omiseio#.
(2)7The presiding judge,magistratesor obther judicial of=
flcor (as the case may be) shall thereupon order th§ ags.
cused to be kept in custody in some prison or gaol pend-

ing the signification of the Govermorw~Géneral's decision.”
Examlng sub=section 29(1), it lays down that, where 1ts Intro=
ductory provisions are satisfled, the court etc. must return
the "special verdict or findlng" described in the subp?action.

The terms of that ppeclal verdict,and Indeed of the sectlon as

a/aooaoo ,



a whole, make 1t plain, I think, that the accused 1s not by
the speclal verdict convicted of the offence alleged against
him in the indictment summons or criminal charge upon which he
has stood his trial. The special verdict does smploy the

word "gullty", but41£ 1s to be observed that the words are
"guilty of the act or omlsslon charged sgainst him", and not
"gullty of the offence". Furthexmore, the words "as aforésahﬂ
where they occur in the remainag portlon of the speaclal ver=
dict, relats back fo the'éarlier portion of the s-ections Thus
expanded, the concludling portion of the special verdict readss
"bﬁt was mentally disordered or defectlve so as not to bé res=
"ponsible according to law for the act or omisslon chargéd at
"the é»ied time when he did the act or madd the omisslon;" It
i1s thhs apparent that the words "gullty of the act or omisslon!
whers they occur in the special verdict,mean no more then
"cormitted the act or omisslon." The Nedsrlands text; -

the signed text 1s the English = correctly, I think, reflecte
the true situastion in the phrase "dat beachuldigde de déad of
Unalating hem ten laste gelegd begasn heeft,."

The view, reached as a maiter of
construction, that the special verdict prescribed by sgction
29(1) of the Mental Disorders Act does not constitute a cone
yiction as that term 1s employed in the criminal 1a§ 18, 1

think/o sooame
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think, elso in accord with the general intention of the Legls=
lature ss reflected in the rslevant stetutory prcvisions. Chap=
ter II of the Mental Disorders Act =« which 1s headed "Pro=-
"yislons relating to mentally disordered or defasctive patlents
Punder detention in respect of criminal offences” = contains
a numbey of provisiona (see sections 27 to 42) relating to al=
leged or convicted criminals who sre found, or who appear to
be, mentally disordereds The abovemcited provisions of sectlion
182 of Act 56 of 1955 constitute 8 clear statement that accused
persons falling within the amblit of thét section are excluded
fgom the ordinary operation of the criminal law and are to be
dealt with "by the law relating to mental dlisorders.”

Nor 1s authority of the greatest
persuasive cogsency lacking in support of the viéw, expressed
above, that the special verdict prescribed by szection 29(1) of
the Mental Disorders Act 1s not a convietion. Ssve for the subm
stitution of the words "mentally disordered or defective" (as
to which sse sections 2 ana 3 of the Act) for the word "insane",
section 29 of the Mental Disordersict 1s, with the exception
of certain immaterial differences, in virtually the sam; torms
as sectlion 21 of Act 1 of 1897(C) end 1ts predecessor section
12 of Act 35 of 1891 (C):s see alsc gection 21 of Proclamation
36 of 1902 (T)s These sections of the pre~Union statutes

mentioned/ ecessse
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mentioned were, in turn, virtually identicsal with section 2
of the English Trial of Lunatlics Act 1883(46/47 Victoria Che
38), Subeaec tions 2 (1) and (2) of the Mental Disorders Act
thus dlrectly derive from, and are for present purposes indisw
tingulishable from, section 2 of the English Act of 1883, This
last mentioned section was = after some noteworthy earlier

dlffedences of judlicial opinlon :see Rex v. Ireland (1910(1)K,

I
B.6564 and Rex v. Machardy (1911(2)K.B.1144) « . guthoritavely
A

interpreted 1n Rex v. Felstead (1914 A.C.534), In that case

the House of Iords lald down that the special verdict 1s one
and 1nd1vls}ble; that 1t takes the place of the general fer-
dict of "not guilty"; and that 1t is & verdict of acquittal
of the sccusede. The House of Eords, sccordingly, held that
en accused In respect of whom the specisl verdict had besen
entered was not "a person convicted on indictment! within the
meaning of sectlon 3 of the Crimingl Appeal Act of 1907'and
was, therefore, not permitted to sppedd agsinst the spepial
verdict,

Inasﬁuch as the lnevitable conw=
sequence (vide sub-azectlon 29(2) of the Mental Disorders Act)
of the special verdict preacribed by sub-section 29(1) of that
Act 1s that the accused becomes & GovernoreGeneral's decigion
patlent, the designation of that verdict as an "acquittal™is, ™

porhaps,;/ececes
I
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perhaps, somewhat unhappy, even if, technically speaking, it
be entirely accurates No doubt some such ponslderationa

prompted DEVLIN J. to say in Regina ve Kemp (1956(3) A.E.R.

249 at page 251) that the special verdict "is best called a
"qualified form of acqulttal as digtinguished from the_ab;o“
Mlute saequittal which 4s all that 1s known to the common law,"
However that may be, the various considerations I have men~
tloned show thet the speclal verdlet prescribed by aectiop

29(1) of the Mental Disorders Act does not constitute a cone

victione Appellants were, therefore, not convicted in the

covrts a quo

It was argued by Mr.Rafteséth,
for sppellant Cele, that even if, contrary to hls main sube

mission, the decision in Regina v, Adams (suprs) renders cone

viction a prerequisite to an accused's invoking the ald of
gection 366 of tis Code, the sole underlying reason thefefor
1les in the circumstance that,uhless hé 18 convicted, tpe
accused can.not derive any benefit from the reservatnorf of any
question of lawe In the present cgses « 3o counsels' argu=
ment continued = a-ppellants would derive great benefit (to
wit, releasa from detentlon as Govermor«General's decision
patiants) should the polnts of law reserved,st thelir 1éstance,

by FANNIN J. be declded in thelr favour by this Courts Accord=

ingly, so the argument concluded, tnils Court should now enterw
tain/.’. se0a s



=tain those questions. This argument 1s, I think,more attract-
1ve than sounde It pays insufficient regard to the fact that
the provisions of sections 363,364 and 366 of the Code = relatis
respectively, to appeals, speclal entries and reservations =»
are, wheng invoked by an accused, 8ll dlrected towards the

ssme object, namely, the setting aslde of a convictlon or sen~
tence (which 2ater latter cen only qxist if preceded by & con-
viction)s The approach to this Court by an accused 1s, in
each of the three procsdures mentloned, copditioned by hls
having been convicted in & lower courte This requirement Gem
rives from the express wording of sections 363 and 364 (both

of which in terms refer to convictlon) and from the provisions

”

of section 366 és Interpretgted by tnls Court in R@gina ve

ve Adams (supra) . Ses also the proviso to section 369(1) of

the Codes As pPointed out by SCHREINER J.A. In Reglna ve Nziman=

de (1957(3) S.A.772 at pages 773 and 774}, since the 1nt?oduo-
tion of appesls from superior courts 1ln criminal cases, the pro=
cedurer by way of speclal entfy and the reservation of quéstions
of law have lost much of their former importance. All ﬁhreo
procedures, when invoked by an accused,have,hoWever,the same
object in view namely, the sstting aside of 8 convictlione When
conaidering questions of law reserved under sectlion 366 this

Court 1s not, as it were, sitting in vacuo to conslder possible

griena¥ces/.eeee.
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grievances of persons who have been arraiagpd on a criminei
charge In a lower court, but is exercising the statutory fiunce
tion prescribed by that section and by section 369 of the Codes
Before an accused can invoke thils stetutory mschinery, he must
bring himself within the terms of section 366; end one of the
things he must ghow 1s that he has been convictede The eppelw
lents ere unable to sstablish this essentiel pre=~requisites It
is of éntarest to notice that a similsr sitvation spparently
obtalns under the corresponding Engllsh Statutes, see Rex ve
Taylor (1915(2) K.B, 709}s In that csse & special verdict had
been founds Being desirous of bringing the metter before &
higher court, the presiding jvdge,in en endeavour to avoid the

effect of Rex v, Folstead (supra), stated a case and reserved

8 questlon of law under the Crown Cases Act 1848, This iatter
Act, however, prescrlbes that guestions of lsw may be reserved
"when any person shell have been convicted" and the Court of
Criminel Appeal (LORD READING C.J., AVORY and LOW J.J.) conse~
quently refused fo entertaln the questions of lew reservede
Refore leaving this branch of
counsells argument, reference must be made to this Court's de=

cislon in Rex v. Holliday (supra). The accused in that case

had, in consequence of & jury's verdict, been ordered to be
detelined as a Governor=Generasl's decision patient. Certaln

special/....o-
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speciel entrles were, at the Instance of the accused, mede by
the judge who presided at the triels Because they dld not re=
late to irregulsrities in the proceedings,those special en=

tries were inept, but they were treated by this Court as 1f

they were questions of lew reservede Felstead's case (suprs)

wadpentioned in the judgment of this Court but no allusion
was mede, elther in argument or in the jJudgmenty, to the
accused's right to approach this Court on a question of law
reserveds Thia 1s, I think, attrlbuteble to the fact that,

as appears from the terms of the speclal entries to be found

at the foot of page 253 of the resport, the substahce of the
accused's complalnt was thet he had been convicted by the jury
whose verdict had, he mainteined, been wrongly interpreted by
the preéiding judge as a special verdict In terms of sectlon

29 of the Mental Disorders Act, Hollidays's cese is,there»

fore, no autbority in favour of the present appellantse

It was also urged upon us &s
being highly anomelous that an accused 1n'respect of whom e
speclal verdict under section 29 of the Mental Dlsorders Act
has been broﬁght in should be without sny redress by way of
a8 resort to 8 highar court either ' in relatlon to the finding
that he was mentally disordered at the time,or even in relas
tion to his having committed the act charged as en offence es,

for/....u
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for Instance,where a definite alibl is rejected by the trial
court, As Indicated &bove, however,the effect of section 182 of
Act 56 of 1955 1s to take the persons described in that sectlon
out of the operation of the ordinary criminel law and %o cause
them to be dealt with In the manner provided by ths Mental Diaw
orders Acts, In terms of section 27 of that Act & person eawelfing
trlal may, under the clircumstances steted In the sectlon, be:
o red,
deemed 8 Governor-Generel's decislon patlent even before arralgn=
nents No appeal lies againat such a dsclsrations Even Chapter
I‘of the Act = which provides for the detentlon of persons
who, wlthout any suggestion whatever of criminsl conduct on thelr
part, are found to be mentally disordered =~ glves no express
right of eppesl againat such detention, slthough provision is
made for enquliries to be held under certasin circumstances (vide

sectlions 18, 19 and 20)s  Heving regard to the foregolng it 1s
not so anomalous that en accused who has been the subject of &
speclal verdlct under sectlon 29(1) should have no right of re=
courss to & higher courte It might be added that the axistihg
system has worked for meny decadess At the same time, having rew
gard to the grave consegquences for an accused which follow u?on
8 speclal verdict, there 1s much to be sald 1n favour of the inw
troduction, subject to sultable safeguards, of a right of appeal
against the speciel verdlct prescribed by sectlon 29 of the Men~
tal Disorders Acte That, however, is a metter for the Legisla~
ture and not for this Court which must sdminlster the law as it
finds 1t.

Nor does the divargence of judi=

Cial/ooaoon
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|
=cigl opinlon reflected in Regina v. Mkize and Regina_ve Moke

P R
wanezi (supra) en the present two cases afford any ground for
h

thlis Court's enterim=taining the questions of law reserveds,
Should that divergencs occasion difficulties In practlce, the
procedure envisaged by section 385 of Act 56 of 1955 mighy perm
haps be invoked in order to resolve those difficultiess

In view of the varlous ccnslderations
I have mentioned, we reached the concluaslon,stated at the come
mencement of this judgment, that sectlon 366 of Bct 56 of.
1955 did not authorise the reservetion of the questions of
lew and thet this Court had no jurisdiction to conslder them

pursuant to the provisions of that sectione

Counsel for eppellants also advence
ed, as an alternative submisslon,the suggestion that the
questions of lew reserved should be consildered by this Court
under its extresordinary jurlsdictions Whether any such jﬁris-

v

dictlon exists 1s a very doubtful guestion (see Regina Ve

Sibande, 1959(3)S8.4.1 at page 4 (4) )e Assuming, without dem
clding, that guestion in appellants! favour, it is sufficlient
to say that, after consldering the evidence led at the trial
in the present cases, neither woulé sppesr to warrent tﬁe

exerclse by this Court of any such extraordina:yTgurlsdiction

which, in the very nature of things, would be exerclsed « 1if

St/.ooocc
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only 1ln rare and exceptlonsl clrcumstances.

Both cases were, gccordingly struck



10.

20.

30e

- 24 -~ JUDGMENT .

J UD G.M ENT: 12th June, 1959.
FANNIN, J: - The charge against the accused is that on the

8th October 1958, he murdered his wife Pumapi Cele by stab-
bing her with an assegai. There is no dispute on the facts,l
and we are satisfied that’ the accused did causc the death |
of the deceased by stabbing her as alleged by the Crown.

The circumstances of the killing werc very extraordinary,
and the killing took place in the prescnce of police offi-
cers, whose assistance had been called for by other members
of the accused's family, in view of his threatening conduct.
The Crown did not ask that the accused should be convicted |
of murder, but suggesicd that the proper verdict was the
special finding provided for in section 29(1) of the Mental
Disorders Act No.38 of 1916. Dr., Helman, who was the as- .
sistant Physician Superintendant of the Fort Napier Hospital
from March to May of this year, and who had the accused
under his personal observation from the th March to the

end of May, 1959, was present in Court and heard the evi-
dence. He expresséd the view that, accepting the Crown
evidence '‘as to the circumstances of the stabbing and as

to the accused's previous history, and having regard to

his own observationég the accused was probably suffering
from an epileptic equivalent at the time when he killed

his wife and that he was at that time certifiable as men-
tally disordered or defective under the Mental Disorders
Act. He said that a patient under an epileptic equivalent
performs actions blindly, in a state of unconsciousness

and without reason. We accept the Crown witnesses as to

the killing and as to the accused's previous history.

It is not necessary %o set out the details of that evidence.
We also acéeptADra Helman's views, and find that the accused
while he did in fact kill the deceased by stabbing her, was

at the time suffering an epileptic equivalent and was uncon-

sbious of what he was doing. /In



