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In the mutters dabwoe=n ¢

Yo biZew TLLWE il &nd BETING

&nd

¢ 7l MY (I snd B Ith

cora’“%ilvie e "ﬁfn,ﬁﬁw‘;ﬁhottcu JJ'.L..“EOQ“‘&‘.“;?‘! w‘"k at
rﬂlﬂﬂa’ 2’1 & vz-'“'

Veards Gth . vori:-p, 1100 Horscns Lendsd Ins (‘?'- -3 q

JL A ony

OWINIL T v Farn'! Tat o t» Therte tre QE-"Q:!hftF(i befere us
by vay of questions ¢~ law ragerved by i IV J, &t Lthe In-
atence of arnellents &nd rurspent tc the rrovisicns of ses«
ticn 566 of sct 56 of 18F6e Pricr tc ths *raring, ccunsal
were int rraed thct the Court would reguires sprguteat on the
prelimingyy isave of th» ecrratencs of tha lear~ad Judse a
guo to raservs, and U thin Ceurt tc entertsin,ti e quasticns
of lew under section ZFE of tre Coda. A4ftar beuring ccunsel
on thet lgave, we tnsnirgualy came to the ¢ nclusien thet the

resgrvition by tha leurn2d judre & quo wes ol s.tlorlsec by

!

the previsions ot ssction 366 end thet thig O« rrt hed no
r

f.
risdlction to censlder thre questicn:s of 6w s¢ Yrosorved. j :

Ju
\otb aseey wera, thrrefore, struok off the rcll, it heing a\

. N
\} the/ e avaan ‘
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the sara time intinsted trhet tho Ccurt's resscns roald be
tanded in later. Thess rossens nes foll w,

4ppellint Njers wes clapged in the
Dupban &nd .osst loaal %Liviaien, before laﬁllﬁ:J. &nd sasen~
acre..with Leving rurdored his trother by stevbing him. The
fotal stedbing waa duly proved &t ths trial. On the medlcal

: !

ovidence, the trinl court founéd e crntrary to ths gubmission
of defence counzol « 68 a foct thut appellant vas, ut the
time when bhe stadbhed the (acomsed, mentslly digorﬁored within
tho meaning of that expres.-fon am used in the “entsl Zisorders

\:u.t' worn }'M 'hok Covvae l.-:ou—s ﬂ‘, W“n-wt 4\‘_ AP Dy, d»a:r\&.
set e 38 off 191G, he lemrmed Julpe slao Meld - declining

to follow Repina ve “rirzg (1%23{P) .a.2€0(".) Jend rajfecting
defenca ccunsel's furtker subwmission, “ksed urgn t*at declsion,
thet appellent wes entitled tc be soquitted ani! dtacherged =
that fn ¢re clyso. stsnces the provisions of section £0(1) of
the “entsl Tleorders ict wero sciisfled. Te sctor’ingly, in

tores of section PU(2) of that Act, erdered thut trvellent be

kopt 1- cunatedy In scto priscn or gucl pen'ins the aipnlficni

ticn of the ‘cvernoreGonerel's feclaion. 4 brief Peport of

the decisicn of tro court & que 48 ty ta feund inm 1659 (5)/~
i

!
at pige 974; and in pr3sing It mry bare ba latorpoluted thi

. :
Regina v, :kizsy (aupr:) ues wlse not foll.wed Sn & & latfef

oaze of Rerint v ~chwancel {1L50(3) J.n.vezcﬁil Yo 4t tbl

reqnast/......[ }
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request of dofinco toimaed tng ceding Dorsteut Lo th¢ Pree
visicng oo suction 338 ¢f ¢re Cods, 1'{.2'?"; 10 J. tloareafter rogeye
ved tve fClloving quiatlong of lew for the ccapidorablon of
t-is Ccurt, viz. 1~ '
Y(1) "hethor, on the ficts yiunt by the Ccart Lo Yuve been
prcveds the zortsl cecaditlon of the accused wes such
63 tc roncer Bic entally disorleraed or;ﬂcxtlve within
the reaning of sestlion 20 of fet &5 of 1#10.
(8) Whatrar, kovines rexsrd te thae fuct Chat the rcurt foumd
that the sccucod wus uncensclicus ot what ho wus dolng
when ho killed the docensed, it wag proper or conpetent

to potern ths speclnl verdlet or Zinding pe.vidad for

tn asction £S(1) of tct 3€ of 1018, "

Avypellant Cele was charged =

uleo In tle Lurtsn &ny Leust loee) Ulviglon betore (4™ 1% Je
efttinr with the namo agseascrs - vith *aving
morderod his repated wife oy statbins her.

The trisl court - vhoae Juaeriont/..eeas
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- upt ws# delivered on tre gnmn gy €6 Its Judrremt in fppele
lont's t=mm's c.g2 = found. thet, clthcogh eprollant Cele
dld In fect %I his popatod wife by stabblors, ko wos st the
ti:e suffaeriny «n aplleptic eguivelent un® wes ymecvscicus of
ot ha was doing. Rojoctlng the defoncs ndversed of cato-
ratio inveluntcry setlon, the court then went éﬁ to *old that,
In view of Litp fecisgic~ in ngamﬂis c£80, the propor verdiet
wre the spociel veopdlet prosevibe® Ty Beotlon fﬂ(l) of thn‘
tomtsl “lugrders iste Turgeent te this ocnmelir«lon, the logtrne
ad trisl jJuézo, sctins onfer seotlon 29(2) of tha. sct, oriere
29 tra sconsid t- be 2eph in custody In sore rylsenm or guol
pandlar the simiricotisn of the Ocornor~"anarolts declision.
areaftor, at thg iratence e¢f ernellant Colets gco 381 &néd
eeting urnder cestinn 368 of the Lede, UL TIM J, rraarved the
followin: questicn ef lew for the ccnsiceraticn cf thds Ceyrt,
viz. 1=

" tothar,having regaprd to tre ftct thet the ~curt feund
that the sccured wos untpuscicus of whet he was doing when
he killed tro faceesed,it was preper cr cecr:otont to re-
torn the gpecisl verdiet cf finding prcvicdec for in rfece
tion 20(1) of 70t 3% of 1916. "

In reserving the ptcove steted
questions of lew [0 0. J. wes fully swaps thut it had Deen

decided by TASTIN.H J.). in fiax ¥. Ycung (107€(3)%.4.1009 {£) )

that the spesiul voardict presorited By sectien 23(1) of the ‘

1o by 7
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Tontel Tisorders fot grcunbs to en ncquittal o=f thnt, comoe~
quently, noltrar leavo to erpes) ureinst soeh apoclsl verdict
ecult he cravted pasep pection 389(1) of fet 2V ~f 1917 (vew
sgetion OE3 of ¢t £6 of 1T58) nor ¢dulf & gy$¢i31 oxtry bs
redo In Borre o7 wertion STO(L) o¢f Jet 31 of 1717 (novw cacﬁlon
364 of Jot B8 OT 1DB5), TarTIT J. Yovever teok the viow
thet aéoticn 368 of tra Cods, ~'erofmder questiprs of Ltw &re
rescrvad for L' g con2lderstion of thiec {curt,'s not restricd-
ad, in i1tg ecprlicaticn to €n sccused, %o & casg riere thare
bzg bhoen ¢ conviction. 7o roeerdingly decided thet in terps
of thot section ;t weg corretont fer hin te vesierve the sbove
stated quostions cf lew.

The lesrnnd Jorgn wea lirely

pevzueded {spve Fa-Irn ve "vers,1060(8)3.4.648) to this view

by the cirecvmetunce thot, in fts preésent fcrr, =ectiion 368 of
tet £6 of 1655 no lin~er centnine the words “amd the &ccused
1s cénv'eteﬁ“ which™ cccurred in Yts errlier cevrterreyt fece-
ticn &2 of Act X of 1517 vntid thet rectipn wrs suended in
1048, Thie zilteretion ip the werding cf the seocticn wrs un-

succo3sfully reiled Spen by the sprollerts In Pecine ve Adums

(1950 (3) =...763 (2) ) wrich was dsclded sukiponent to the
ros rvationg rede In the present groesla snd of thich ¥ VI
Je w28, ¢f coarnso, them =ot rasra, Leoniel o both srrgle

lﬁﬂtﬂ/g ensvas
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~lants in the prasent ¢i-esls endeavcured to Gistinroulsh Fgpins

v. Adotrs (suprt) on the groumd thet in thet cise 4t wea s-ught

to pbtsin frem this Conyt 6 deciszon on questions o7 low peser-
ved, pursoant tc tho previsicns of gectlien 566 of the Code, be-
fers the scrolusion of the triul In the court 2 Quo . 4ny ine

dicutiong in tre Juliwent in Re-int v. adsma thed Lt 1s neces-

sery fcr en accusad ic be cenvicted befors thls Court will, et
his instanse, entarttin a guesticn of law upder cactl ¢cn 366
mst e« dp ccunselts subrisaicn ¥8n - bhe resd in relstion
to ths fact thot tra trisl haed not yet been ct1cll@ded snd be

regerded s3 o*ltor dictum. e wore unsble to &ccept this sud

mission. ¥hile it is true thet tre trial in fdsma' cese (suprs

wos far from onded, the ratio devcidendi of this SBpurt's refua-~

gl to entertaln tha raints o7 lew which hed Deen resarved st
the insatance ¢f thn sccnted wes thet the accused hsd net Leen
c:rvicteds Tro ‘istary o zoctlon 366 wus wxarinad by thia

Court in Reging v. Solorons (1P59{2)%...352 et pu~e 858) &nd

in Rerine v. Adums {suprs) snd no geod purroge wewld te served

by naw repesting thetl exeminstion cr by reproducing the resscne
ing reflected in the Judgmant of the later of trcsg two cases.
It suffices tc any thut section 386, in its progsent Tcre, was

guthoritatively intorpreted in Recina ve Adsma (suprs) sand that,

${n asccordance with trnt Interpretation, & cenviction 12 & cone

d1tion/sesees
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«~4ition precedant tcf this Courtts entertsining questions of
lew veserved, st the instince vf the uccused, for 1ts cousider-
ation pursvant t¢ the provisiona of thet secticn.

It trils bvevores netesscry to deter-
tdne whetheyr or nct the present sprellants can risttly be said
te have beer cowictel in the court 8 quo. E%acﬁz:fn 18¢ of Act
E8 of 1955 prcvides -

®If at any tirme =ftor the correncersnt of eny trinl it is sle
leged Or srresys thet tho steused is net of scomd rind,or &if
on such trisl the defence 1s sot up that tho geroved wes not
criminnlly respcngitle,cn the ;roond of inss=ity, for the sct
or oniszion alleced to ccnatitute the offence wit! which he 1ia
charged,ro shtll Be deslt with 4~ mewner previdsd by the law
relatirz to montsl ¢iscrders. *

Yotwithatanding the express reference to the defense mmde in
this gsction (and in 1ts identical presdecesssr secticn 218 of
Lot 31 of 1717) it is clourly estatlisted tret the Crcwn mey
1tzelf lecd evicance thnt the ficcused was "not érimmallr res-

pensible on tha “reund of insanity® (see Eex v. ‘in}lidey,1994

4eD.LB0) end thot, upen sued proof,&n &ccused fells to be
doglt with "ip renner previded by the lsw relating to rental
disorders.” Thet, Indesd, £2 precisely vhat occurred in the
present cuses, oy in nolther did the defence sopk to ev:id
rosponalbility "cn the ro 1d of inemnity®. As Indlceted
esrlier, tio tefenca in bcth cemes was, substantially, thst

Of/o aeser
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of involuntery cectlon 3 thr evidenoe cfPinsenltyt vor 176 DY
tho CroTn. ';’ra ralcvent provinlon of Ptre lom reloting to
toatel élcerders® rencorar cpplieshlo by cccttqh 182 of ot 66
of 1085, 12 ceetlen £0 ¢f ot &8 of 19015 1:1e” penls »

“20(1) thon in coy indidtmont, cwmoong or othor orisinel eloycC
cny et or orirnien Lo cllepcd e~uinut ony Forcen &0 €D
o ‘fenea,ent cvideneo{inelod oy t20lenl ovidéneg)kuo tocn
glven on the tritl ef cush porcon for thet Ilel“!'c*.co thk2t o
ton rentilly dlcovrorod op Cofestive oo c::z\ r=t to bo rhu-
prazidlo ceerriin s to Ioo for troe cet er ¢l 1en crorsnd,
et tho tLos ¢ 20 the Lot v dons o R0 orlrsi s fmcerril,
then,1f Lt crecree € the Jarp,er in tho orso of & tpdnd
boforc ¢ ceort vitr ot o Jury,to thr court er t5 the oopiow
trete of othor jrcletrl o”ficor bofers ook ok poroen o
tricd,th=t ho €lé thy tet oy zdo tha ord~ fom chow g Lot
von rentzlly Glesreored or {cfestive €5 m*cnrr:;zld et the
tize vhen B GLG o toGo the soro,the Jupy,ocnpl,rods~
treto,or ptter Juficlol orfieorfce tho onco oy bo), k211
votarn ¢ epoclicl verdiet or finding to the effcat that tro
ceouncd ves ~ullty of the cet or cmizalon eriy—d c-nincd
biry, But van rontally dicoréorcd or dofurstive g cf-ross id
£t trn tixo vhen he dia@ the cot or rdo t12 =t:cicn.
{(2) ha mrealdi=: $iimcer smiotrote,or cthap Jnticlc) ofe
elcer (oo t cuipe roy bo) obolY thevorran pikicr tho Cte
enoed tu ko st in custofy $n o Pricom ur 00l ponde
fng the simairic ticn of tho Coverncr=TCaarclts deciaien.”

mzmlégaz:ub-ccztipn £ (1), it loys doun the$, =hove itc Indpe~
Coatory vYavistor. coc o bicfied, th court ota, rurt rotones

the Prpecicl verulces er finding® Ceseribod in t)m 2ZurLoe tlre,.
Tro ters of thut pporlcl vordlet,cnd indecd of the ccctlop oo

u/t«aoéoo
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o whole, mske It plsin, I tbink, that the sccnasd ta not by
the ’nﬁmta.l verdiot cenvicted of the offsve nneget! ag_:alnét
hinm in tre indietrent suzroné or erininsl aharga upon which he
tas steod his trisl. ?hg specisl verdlct doea exploy the
word "puilty?, but it i tc be obaerved that trs words are
Seuilty of tre met or cxxiad&ou chﬁfged szainat’ hix®, end not
*guilty of ths offsmce”s Furthermore, the words "ca afcresnld,
where they cccur in the remaiuggportion of tre snesial vere
alct, rolants ek to the earller portion of the section. Thus
expanded, the ccncluding portion of the specisl vardict reeds:
"but was mentslly dlscrdared cr defeotive s 6p nob tc De rea-
“ponnsible according tc lew for the act oy pmisgison crerped &t
Tthe syisk time wren Fho Aid the ot or rodd t.hé orission.® 1t
is thes apperent trut the wordes ®cullty of tre -act cr onlsslion}
where thay occopy in the spsclsl verdiot,rssn oo more then
"oﬁmmittea tre 8¢t or clesion.” | -?ha Yedarlends text o
the =imnad toxt 1 the Iém;_gllsh ~ corroctly, 1 think, roflects
tl;a true situstion in the phrese "dat beschuldisds de daad.o:
nnlnting :«Em ten lsste pgelegd h&gaan heeft " -

Tre view, reschgd ea & mubtey 0L
construction, thst tro moﬁi&l verdict preseribed by secticn

N

po(1) of tho lontsl “isorders Act does not conatltute ¢ cone

‘

victlon as that tamr 13 exmployed In the crimincl luw i, T

tmnv- (WE'R 2
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think, slso in gecerd with the genrral intertion of the Legis~
1nture ag reflectesd in the rolevent statutcry p:rcvis!.ons. Chap=
tor II cf tha ¥entel laprders fet - whict 1o lesded "Pro-
"yiaions releting te rentally discrdered or “afbetive potienta
funfer detenticn In reaspect of eririnel offmea;" - centains
& nurber of pr vialons (=ee mections £7 to 4&) relating. tc ale
1ered or convicted ¢ri-inols w0 sre fctmd, or wl!'o grreayr Lo
te, rritally Jisortored. The ahoveesided prcvisions of section
182 of Aot L6 of 1556 cenatitote & clear astatermont thsat aect;s-d
rerscns f8lling within the &rbit of thet section aro excluded
from the crdilvery :pevatien of the crinminel lsw anc sre to be
deslt with "by the low releting to mentsl disordars.”

"or is sutherity of the greatest
persuasive cogency lacling im siprort of the view, expreszed
ebove, thet the specis) vartict prescribed By ceotfon £9(1) of
the Fentol DS~crdars ict &8s nct & cenviction. Snve for the sude
stitution of o words fmentelly discrdered or Gofective” (se
to which see neotlorg 2 snd 3 of the stt) for tre word "insane”,
Bectlon 29 of the 'efsl Meorderisct 18, with tho sxseption
of coftalin Srraterisl differances, in virtuslly the ssre torms
83 section 21 of sct 1 of 1857(C) end §ts prodecassor nection
12 of /ot 35 of 18¢1 (€)1t ses clso secticn 21 of Prcclsration
38 of 1002 (T)s Those secticns of the pre-Tnion st:tutes

fx@bmma/o sese e
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menticned wers, In torn, virtunlly identicn) with reotion P
of tre M~list Trirl ¢ Lunstles set 1B87(46/47 Victorie Ch,
#G)e  Dub-agetlons T (1) wnd (2] ¢f tre Yentr) $x-wiops set
thus directly derive fr-m, and ere for prosant ruyrcses indlge
tipruistubla fror, secction £ of the Incllsh fet of 1883, Ihls

last mentlong? zootlon was « sfter scme notpvertil e corlier

G41ffgponces of Jodlcizl opinlon isee Rex v Irolrmd (101a(1)F,

. o . £
I'.664 and Fex v. “welerdy (1011(8)*.1.1144) » t:htharitqjoly

interproted in Rax ve alstend (1914 ...(.624}e  In thet csae

tho *puse of I sda 1laid down that tho spﬂclai vérdiot is ane
snd 1ndlvia&i'l:10: .thc-t'« 1t tures the plsce of Lhe renersl ver-
6ict of "pot gullty”; end that it s & verdint cf agquitital
of the sccugzed. The "puse of Tords, sccordinsly, bsld trst
tn sccused in rasnect of vhom the spaclel verdlet ¥=a4 Yeen
enteread was nct "a parsch crnvicted on incidtrert® within the
reening of acotiin 3 of the Cririnal Arpesl Act of 1907 snd
wag, thersfire, net porritted to srpedl toainst tho gpecixl
vordlet. "

Inzsruch ss the ineviteble con-
sequence (vlde snbesection £0(£) cf the ilemtil “dsordars act)
of tre wxpeois] verdict proscribed by sumesection 029{1) of thet
‘et la that trae aceua..aﬁr boccmas 8 “overnoretenmoralts dealslen
prtient, the lesl naticn of thnt verdfot ss on "scenittsl®la,

PArters,;/eceees
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perheps, Forewhet unbarpys oven if, technlcolly spssiing, 1t
be antirely sccursta. "0 doobb sere anch cmaidamtmns

pr~pted TIVEIT S, to say ip Repinz ve Kerp (1086{Z) 1.1 .8,

£20 et poge £51) thst tha apeciel verdlct "is tuat oulled &
"qusliried Torm 6 scquittal ps dlatinzolehed frem the &bap~=
"lute sequittsl which ia @1} that s mewn to £»2 ac ~on lsw,’
Yowever thet msy be, tre vericus ccnsldergtiond I huve meds
tionsd show thut thc «paeigl verdict pfaacr!‘*m by aoction-
28(1) of the “ente1 lacrfers Jct €oes not comstitute & eor;-
viction. A-Tellants vere, trerefcre, not ccnvitted in the
ccurtss _quo .

1t wasg srpved Yy [r.leftesath,
for appellsnt Cele, thet even 1f, ccan t¢ tls meln aub-‘i

micslon, tre ceslalon in Rorine -, JSders (auprt) yonders cone

victicn & prarcgulsite tc on ceousedts lnvoking tre ald of
gecticn 866 of t ¢ Cofde, the gole wncerliylin: refson therefor
1ies in the eircurstonca thit,uhless e 1s convicted, the
acoused cennct darive Ly bénefit frcr tre resoprvetlien of sny
questicn of law. Ir the rresent csses < 3. cepmsols! srpoe
pent gintiuwed - axppellgnts wtuld derive sreet hanefit (tg
wit, relozse frer (utention as “overnor=nener«ltz declslon
retienta) stcpld the points of low reserved,st thelr instance,
by TAM1S ¥, be declded In thelr fsv:»n? by this écurt. Lccord-

ingly, so tte syrurent to<tluded, this Couxt srculi now sntepr=

ry
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~tein thcse questions., Thls ergurant 4s, I think,rore ettrpcte
ive then sounds 1t puys insufficlont pegerd to.bhe fret thuy
tte proviriens of ssctiong 363,364 unu 368 of kt.-:e Code = raﬁa{ﬁ
respactively, tc¢ &ntonls, #pecisl entries and reservaticna o
ere, wheng inveired by o1 cecusad, €11 Clrecle. éomrau the -
seme ohjeot, nurely, ti-e settins esléle o™ & cenviction cr sene
tencs (which Reter leotter aen only axlast Lf precefed by a8 con-
viction)e The arprcich te this Court by en &coused 1a, In
gceh of tie tyrae rrecerurss senticned, ccacliiloned by ris
having been ccavicted In e lewer eccurts This renuirvement de-
rives frew the exrreds werding of aeotions TC3 anc 364 (both

o wrioh In torre refer tc ecnvicticn) end from the previsiona

of settion 3C8 &a Inmrpretgga by this Court in Rering ve

ve. Aduns (sunra_) + 3es 5lso the previso to sectlon 362(1) of

t70 tode. As Pclatad - ot by JC BEINR Slae in Jezlns ve Nelmen-
fe (1857{3) 14772 1% puges TT3 and T74), alnte tig Introduc~
tion o anposls twen uupﬁ.ricz; ccurta in crl inul ceses, the pro=-
cefureas by woy of srecisl entey and ths roservation ef questicns
of law have lcat puc! cf thely tormer irpertancas 411 thrsc.
rreesduraa, when favoled Yy oan sccused,trve,lotevor,the seme
obiect in view nurely, the x.abﬁzngv nglig of 8 cenvictlion. When
gcnsidorin. cugaticic ¢ law Yescrved uncer sor tlcn 566 thias

Ccurt Le nut, ce it ware, altblng 4in vecuo to consider posaidle

@;I‘:Lm*ﬂﬂﬂ/. seone
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£rievanses of prrana vho teve be-n oreaifaod ¢h o crirtosl
crarge In ¥ lovwer court, “ut fu exerclasin- the r?wtrtnﬁtr‘? fonce
tion prescribed by thut racticn end vy sectScn‘ﬁﬂﬁ cf tre éodo.
Tefore en foeugal cen Invels thle astototery ?sq¥!nﬂry, te roat
bring birzelf within tho terrs of roction 3FC) ond cme of the
things ke twet shov $s thet he hes beer coavicteds The sprel-
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12th JUNE, 1959.
JUDGMENT

REGINA versus MHLOMULENI NGEMA

FANNIN J: The accuscd is charggd with the murder of his
brother, Hlezincmpi Ngema, on the éth November, 1958. It
was clearly established by the Crown, both from the admis-
gions formelly made on bchalf of the accused by his Counsel,

Mr. Wilson, and by the evidence led before us, that the

accuscd did, on that day, kill the deccased by stabbing him
with an assegai. The Crown however did not ask for a ver-
dict of guilty of murder, but suggested that on the evidence,
the proper course was for the Court to enter the special
verdict provided for in Section 29 (1) of the Mental Dis-
orders Act No,58 of 191%, that is to say a verdict to the
effect that the accused "was guilty of the act or omission
charged against him but was mentally disordercd~or defective

eess at the time when he did the act or made the omission."”

The Court has had the advantage of hearing the
evidence of two medical practitioners, namely, Dr. Khan, the
Superintendent of the Town Hill Mentél Hospital and Dr. Fismer
who is a member of the staff of that hospital. Both were
present throughout the trial, while Dr. Fismer also had the

accused under his observation from the 14th to the 3lst MarchTj
1959. Both these doctors cxpresscd the opinion that, accept-
ing the evidence of the Crown witnesses as to the conduct of
the accused during the two days before he stabbed the deceas-
ed, the probability is that he was not conscious of what he
did and was mentally disordered within the meaning of the
Mental Disorders Act at the time when he did it. Having

scen and heard these witnesses, we arc satisfied that they
gave a truc account of thc accuscd's conduct, which was
clearly groésly abnormal. The accused is a tribal constéble

and a man of standing in his community. Prior to this occur-

rence; he had a‘feputation for good scnse and good judgment
/and
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and was notecd as a peaceful man who was rcspected by all.
His two wives and the other members of his family who gave
evidence all were obviously attached to him and were amazed
at the extraordinary things which he did. It is unncecessary
to recount the details of his conduct. We accept and adopt
the views of the medical practitioners referred to and find
that the accused was in fact mentally disordercd at the time

when he stabbed the deccased. Mr. Wilson, however, suggest-

cd that this was not a proper case for the special finding
referred to in Section 29 of the Mental Disorders Act. He
said that, on the evidence, the probabilities were that

the accused's conduct and his mental state were the result
of a fall which he had from his bunk in a train, when re-
turning to his home from Durban two days before he. stabbed.
the deccased. Dr. Fismer agrecd that the immediate cause

of the accused's mental state was probably this fall, al-
though he did scem somewhat surprised that the symptoms

were so severe. Dr. Khan was also inclined to agree that
the probable immediate causc was concusgion following the
fall. Both doctors suggested however, that there might have
been some.other latent phenomena which were, as it were,
sparked off by the concussion following the fall. Dr. Fismer
for example; said that he suspected the possible existence

of a latent psychosis which was revealed by the head injury.

Dr. Khan suggested the possibility of epilepsy. Mr. Wilson
contended that it is clear that the accused has now recover-
ed and that the accused's mental condition at the time, while
exempting him from responsibility for the act which he com-
mitted, was not caused by any mental defect or disorder
within the meaning of the Mental Disorders Act. He suggest-
ed, for example, that a person who reccives a mild concus-

sion during a game of rugby and who thercafter, for a brief

/which
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which he has no recollection, cannot properly be .described
as mentally‘disorderedl and so subject to Section 29 (1),
even if one or more of his acts would otherwise have been

criminal. This proposition of Mr._Wiléon's is, I suppose,

one which raises questions both of law and of fact. It may
well be that a traﬁsitory aberration resulting from a2 blow
on the hcad cannot properly be described in medical parlance
as a mental disorder, and it may also be that wupon a proper
construction of the Act, the phrase "mental disorder or de-
fect" could not be considered to cover such a case. But I
think 1t is unneceséary to enter upon this question, for
thore is evidence in this case, which the Court aceepts,
which indicates thaf the accused's mental condition was not
merely transitory but persisted for a considefable time.

The conduct spoken to by the witnesses continued for two
full days and culminated in acts of violence. Thereafter
when seen by his relatives while under arrcst, he was some-
times depressed and withdrawn and unwilling to converse with
them, while on other occasions he scemed perfectly normal,
Furthermore, when Dr. Fismer observed him between the 14th
and 31lst March, 1959, some five months after the stabbing,
he still displaycd symptoms of mental disorder, which rc-
sembled those spoken to by the members of hisg family. It

ig true that subsequently Dr, Schulman, the acting Physician
Superintendent of the Town Hill Hospital, on the 12+th April,
1959, stated that he was unabvle to certify him as then be-
ing mentally disordered or defective, within the meaning of
the Act, and said that he was fit to stand his trial. But
Dr. Pismer was not disposcd to agree that the accused, who
was peaceful and quiet when he saw him on the day upon
which he gave evidence, had now apparently rccovered, al-
though he agrccd that the accused's symptoms might well
never reappear. On the facts as established at the trial
therefore, the accuscd was, at the time he committed the

; /act
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act of killing his brother, as the immediate result probably
of.a blow on the héad5 in an abnorﬁal state of mind so as

to be unable to know or understand the naturce or the quality
of his acts. That condition persisted in greater or less
degrce for a2 period of five months. On those facts the
Court is satisfied that the accuscd was mentally disordered
within thc meaning of the Act at thc time when he killed his
brother and that, subjecct to what follows, the words of sec~-
tion 29 (1) are satisfied.

Mr. Wilson's second argument turns upon the true

effect of scetion 29 (1) of the Mental Disorders Act No.38

of 1916. That subscection rcads as follows:

"When in ony indictment ... any act or omission is
alleged against any person as an offence, and evidence
(including mediecal cvidence) has been given .... that
he was mentally disordered or defcctive so as not to

be responsible according to law for the act or omission
charged, at the timec when the act was done or the omis-
sion occurred, then, if it appeers ......, that he did
the act or made the omission charged but was mentally
disordercd or defective as aforcsaid at the time when
he did or made the samc, the jury, court, .... shall
return a special verdict or finding to the cffcet that |
the accusced was guilty of the act or omission charged '
against him, but was mentally disordered or defective
a8 aforecsaid at the time when he did the act or made
the omission.”

In 'the Dutch version of this soction the words "act or omis-

sion" arc translated (I usc this word advisedly for the
signed version is in English) as '"daad of nalating", while
the words '"ecn misdaad" arc used for "an offcnce'. Finally,
the special verdict or finding required when the subsection
is satisficd is referred to as follows:
"Een speciale uitspraak .... ten effekte dat beschuldiedn
de daad of nalating hem ten laste gelegd, begaan heefw,
maar dat hij ten tijde van het begaan daarvan, geestelik
gekrenkt of gebrekkig was als voorzegd."

Mr. Wilson, rclying upon the judgment of Jansen J.

in Regina v. Mkize 1959 (2) 3.A.260, in this Court, argued

that section 29 (1) djid not apply in this caose because the
cvidence discloscd that the accuscd's condition was such

/that-
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that he was incapable of forming the intent to kill or to
do bodily injury to the dececascd, and was thus not "guilty
of the act chargcd" within the meaning of section 29 (1).

As was pointed out in Mkize's casc (at page 260),

before the special verdict can be returned; it must appear

to thé Court -

i) +that the accused "did the act or madec the omission

charged" , and

ii) that the accused was "mentally disordercd or defective!

at the time, and
iii) +that as a result of that mental state the accused was
not "responsible according to law for the act or
omission chafged",
I agrec, with respcct, that the phrase "mentally disordercd
or defective" is used as defined in scetion 2 of the Act.
The third requircment imports the common law rules as to
the responsibility of a mentally disorderced person for acts
or omissions which would otherwisec be punishable as offences.
So that scetion 29 (1) rcguires that the accused should be
both "mentally disordercd or defective! within the mecaning
of the Act; and also "not resporsible™, owing to his mental
condition, at common law. In this case both these require-~
ments arc satisfied and the sole question is whether the
accused "did the act or made the omission charged", in the
sense in which those words are used in section 29 (1). It
is clear that the accused did inflict the fatal wounds upon
the deceased, ond therefore that he did kill +the de-

ceased, which 1is +the physical act which is alleged in
the indictment. Mr. Wilson's point, however, is that the

"act" referred to in the subsection is the offence with

which the accused is ohargéd and not the mere physical act
of killing by stabbing. This is the view taken in Mkize's
gggé (at page EEOF), With great respect I cannot take this

/view
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view of the subsection, for the reasons which follow. In !
the first place, it;seems to me that throughout the subsec-
tion there is recognized s distinction between the "act or
omission' and the "offence". The opening words provide that
it shall apply when an act or omission is charged "as an }
offence", The subsection goes on to provide that if, on |
the trial of the accused "for that offence", it appears

that he "did the act or made the omission® (not, be it noted,

"committed the offence") but, owing to mental disorder or de-
fect, "was not responsible" in law for the act or omission
charged, the special verdict mast be brought in. In order

hat a physical act should constitute an offence, something

more than the mere act must be proved. The act must always

be shown to have been voluntary and frequently to have been
intended to achieve a particular result, both of which re-

quirements I would be inclined to regard as comprehended by
theé technical phrase "mens rea". When the subsection refers
to an "offence'", it means, in my view, the physical act plus
the necessary mental element which together, in law, make up

the offence. It follows that when it rafers to the accused

being found to have "done the act or made the omission" but
not being responsible in law, it seems to me that what is
meant is a situation where the physical act is proved, but
the elements of voluntariness or intent,; or both, are absent

on account of the accused’'s mental disorder or defect. It

is this absence of voluntariness or intent which, at common
law, would result in a finding of not guilty and the dis—
charge of the accused. And, in ny view, it was the discharge’
of a person who, through mental disorder or defect, has com-
mitted such an act, dangerous to or at least disruptive of,
an ordered society, which section 29 was designed to prevent.

It is true that; in the English version, the special verdict

/or
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or finding is requifed to be "to the effect that the accused
was guilty of the act charged against him", but the use of
the word "guilty" does not, in my view, necessarily impart
the idea of being guilty of an offence -~ though the use of
the word is perhaps unfortunate., But if one turns to the
Dutech version the corresponding words are that the accused

"de daad of nalating .... begaan heeft"; and these words,

especially if read in a context in which the "offence" is
referred to as "misdazad" and the "act" as "de daad", convey
the idea that, where the subsection is satisfied; the accus-
ed is to be found to have committed or perpetrated the physic
act charged in the indictment, but to be not responsible in
law (and so guilty of no offence) by reason of mental dis-
order or defect. This spcecial verdict is equivalent to a

verdict of '"not gullty" - see R. v. Young 1949 (3) S.A. 1199.

I cannot, with respect, agree with the fears expréssed in

Mkize's case (at page 255 G/H) that a mentally disordered

person would be placed in a worse position than a normal

person in the two hypothetical cases there referred to. In
the case of a mentally disordered person who instinectively
kills in self-defence the proper verdict would, in my view,
be "not guilty", and not the special verdict under section

29 (1). Thet is so because the killing would be justifiable

6.l

in the circumstances, and the accused would be excused, not
because of his mental condition; but becaﬁse'of the justifi--
cation of his act provided by the danger in which he stood.
The epileptic who, in a seizure, falls and breaks a window,
could never be found to have "done the act" involved in a
charge of malicious injury to property, any more than a sane
person, who unwittingly walks into a window, could be con-
viected of that offence. VWhile I agree that, in legal par-
lance, it is difficult to envisage a person "doing" anything

/while
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while unconscious (Mkize's case, page 260 D), I take the
view that the word "did" in subsection 29 (1) is not used
in a striet "legal" sense, but rather in a more popular
looser sense. In that sense a wholly unconscious epileptic
who stabs a person, can properly be said to have "done" the
act of stabbing, but he cannot be said to héve "done" any
act if he falls down, and in falling causes some hurt or
damage to another. Reference must now be made to R, v.

Schoonwinkel 1953 (3) S.A. 136, which is cited in Mkize's

case. There, apparently, the accused had an epileptic fit
while driving a motor car. While in the fit he drove the
car for some 30 paces on the wrong side of the road, collid-
ed with another car and killed a passenger in that car. It
was held that the accused was not mentally disordered or de-
fective at the time so as to be a danger to himself and others,

within the meaning of Class 7 of section 3 of the Mental Dis-

orders Act. With such a finding of fact, the special verdict
under subsection 29 (1) was clearly incompetent. If the evi-
dence had shown that the accused had, while under the influ-
ence of an epileptic fit, unconsciously driven his car at

a dangerously high speed through a busy street, the finding

of fact may well have been different. But Schoonwinkel es-

caped the speeial verdict because he was not mentally dis-
ordered, and not because he was shown to have been incapable
of a voluntary act which was, however, the rcason why he
escaped conviction. The case does not, I think, support

the views expressed in Mkize's case as to the meaning of

the words "the act charged" in secetion 29 (1). Nor do I

think that R. v. Victor 1943 T.P.D. 77 (wrongly referred to

in the report of Mkize's case as 1942 T.P.D.) conflicts with,

the view I have expressed, In that case, while the accused
was probably mentally disordered or defective when he drove

/his
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his car in & fangerous manner, hc was held to be, neverthelegs,

responsible in law for the act charged*against him, because
he commenced to drive the car when he knew he might sgffer T
an epileptic fit and lose contrél of"it as a result. The

third requirement of subsection 29 (1) was therefore absent.

In the other case, referred to in Mkize's case as being in

conflict with the views I have expressed, namely R. v, du
Plessis 1950 (1) S.A. 297, the accused was held to be entitled
to be found not guilty because the probabilities were that h1

was unconscious when he did the act charged, but the questions

as to whether he was mentally disordered at the time, and

i

whether section 29 (1) applied, do not seem to have been con

sidered. The accused did not therefore appear to the Court,

it scems, to have been mentally disordered within the meaning
of the Act, at the time of the alleged offence. For all these

reasons, I find myself, with respect, unable to follow lMkize's

case. I prefer to follow the judgment of ﬁrokensha J. in
R. v. Kumalo 1956 (3) S.A. 238, another decision of this Couxrt.

On the facts found by the Court in this case, there-
fore, the proper verdict is that the accused is guilty of the
act charged against him but was, at the time when he did the
act, mentally disordered, so as not to be responsible accord-
ing to law for such act; and he is accordingly.ordered, in
terms of section 29 (2) of Act No.38 of 1916, to be kept in
custody in some prison or geol pending the signification of

the Governor-General's decision.
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