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IN THE SUPREME COURT OF SOUTH AFRICA

(Appellate Division)

In the metter hetween -~

JOHANNA  CATEERINA NEL, N.O, Appellant

and
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Corsm:3teyn CL7% Beyers,Malen,Van Blerk et Ramsbottom JJ.A.
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RAMSBOTTOM J.A. &= This 1s an appeal from the judgment
of van WINSEN J., in the Cape Provinclsal Division, dismissing,
in part,-an applgcation brought by the sppellant against the rea-
pondent, An appeal to the full bench of the sa;d division wsas
noted, and the partles have consented in writing to the appeal
being brought direct to this Courts

On January 17th 1947, the late
Chrigstoffel Andreas Nel, to whom I sheall refer és the donor,
donated to his son Christoffel Andre Nel, who was then a minor
aged 13 yesrs, four pleces of immowable property of whigh the
donor wes the owner. On March lst 1947 these four propertles
were transferred to the donor's said minor son, subject to -
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certaln conditionse The donor 2s festher and nétural guardian
of hls s3ald son had suthorised his acceptance of the transfer
subject to the sald conditions, and trensfer wes accepted accords
Inglye.

Three of the sald properties, namely
the remaining extent of the farm Karree Kloof, the remaining ex=
tent of Portion 2 of the farm Rietfontein, end the po?tion cal~
led Kempie of & portlon of the farm known &s Riétfbntein A, wers
trensferred, subject, in each case, to the following "special cor

wditlions" imposed by the donore

"(1)The sald land shall be subject to the reservetion in favour
0fssseeeChristoffel Andregs Nele.secess0f 8 1ife usufructeceses
reglstered thls day.

(2) That upon the death of the appesrer's principel, the seid
Christoffel Andreas Nel,during the lifetime of his wlfe Johanne
Catherine Nelese.seto whom he is msrried out of community of
property she belng the mother of the seald Christoffel Andre Nel,
he the sald son and transferee shall o bound and obliged with-
in three (3) consecutive mcnths after the death of the appesr-
er's principal to execute & noterial deed in favour of his
sald mother whereby he shall pay to his said mother & monthly
sur of twantf pounda (£20) pesyment of such sum to commence
wtthin three (3) consecutive months after the death of the ap=
pearer's principal and to comtinue during the mother's lifetime,
and further the sa%d son shall by means of the said notariel
deed grent to his mother the 1ife usufruct over the property
described in paragraph 4 hereinafter mentioned.

(3) That should the sald son come to die during the lifetime -
of the appesrer's principal,without leeving any lawful chlldren
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of his own, the sald property shall again revert to and be an

agset of the appearerts principal.
(4} That should the sald son become of age during the lifetime
of the appearsr's principal, he shall not have the right to sell

or mortgage the szald property or any portion thereof, without

first obtaining the written consent of the appearer's principalg"
The fourth property, which was "portion

"3 (a portion of portion 2) of the farm Rietfontein" wass trans=

ferred by paragraph 4 of the desd of transfer which 1s referred

to In condition (2) abovee. It would appear from caertain conditions

vndsr which this property was transferredrthat 1t was used for

residential purposes. The transfer of thls property wss subject

to the "special conditicns" (£),(2),(3) and (4) fhat I have

quoted above except that the obligation imposed g; the donor's

son bf condition (23, in respect of the usufruct, read

Pand further the sald son shall by means of the said notarial
deed grant to his mother the 1life usufruct over the sald properti!

The fovr "speclal conditions” were
thes Inserted in the transfer of each of the four properties.
"y
The Gonor dled in Mune XS54 and
was survived by hils wldow, whom he had avrointed ss his sxecutrix,
and by his sald sone The widow, 1n her capaclty as executrix
teatementary, was the applicent In the court below and 1s the
appellent in this appeals
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The usufructs whlech had besn held by the
donor over the properties that he had donzted tc his sorn formed
part of the donor's estate, for the purposes of.estate duty, by
resson cf section 3 (1) (b) and 3 (4) (c) of Act 29 of 1922+ The
appellant contended héwever, that, In dsterminlng the dutisble
amount of the estate, the respondent was obliged to mske deducw=
tions In terms of section 4 (&) (vil)(l) of the Act. That
paragraph of section 4 (g) provides that s=

"The dutieble amount of any est%? shall be determlined by msaking
the following deductions from the total value of all property

included therein in accordence with the last preceding section,
that 1s to Say e
(vi4) the value of any us&fructuary or other like IAnterest
Xz referred to Ain paragraph (c) of sub=sectlon (4) of section
thres which was enjoyed by the deceased over property =
(1)over which,on the death of the decessed,the surviving

spouse acquires a usufructusry or other like interssts”
The sppellant contended that on the

death of her husband she had acquired a "usufructuery or other
R |
{finterest" over property over which the donor had, prior to his
death, enjoyed a usufructuary Iinterest, and therefore the value
of the donor's usufructuary Interest fell to de deducted from
the vallie of his esteted The Commissionsr for Inland Revenue
accepted thls contention in so far as it related to the fourth

property, portion 3 of the farm Rietfontelnjover which the donor
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had enjoyed a usufruct and over which the appellsnt was to be
granted a usufruct, and in respect of thet property there is no
dddpute, But the appellant contended that her right to receive
£20 & month, which I shall refer to as the snnuity, was "e usu=
"fructuary or other like interest" which she had acquired, on the
death of the donor jover property over which the donor had en=
joyed 1life~ugufructs and thet the value of those usufructs also
fell to be deductede That contention was not accepted, end the
appelldiant appliecd to the Cape Provincial Division for (inter
alialthe following declarationi~-

"Phat the value of the usufruct of the late Christoffel Andreas

Mel reserved to him in terms of Deed of Transfer No.3235 of lst

¥erch 1947 1s deductible from the totel valus of hls estate for

the purpose of determining the smount of estate duty payabled"
obll-

Van WINSEN J. held that the delegation which the donor had ime~
posed upon hils son by condltlon (B2) of the transferg wad an
obllgation personal to the son and dld not constitute a burden
upon the lands He held,therefofe, "that the applicant wes not
"afforded "a usufruct or other 1like interest' over the immovable
"properties transferred to her son,and accordingly no deduction
nfal1ls to be made under section 4(2)(vii)of the Death Dutles
acte " He refused to make the decleration clalmed, and the
appellant has appesled. N

The deduction provided by ssction

4(3)(‘711)(1)/.-...
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1950 (3) S.A.628, préceeded on the assumptlon that such a burden
on land counld be imposed and reglstered, and both Mr. Duncan
and Mr. Schock, who appeared for the respondent; argued on the

same 2gsaumptlions Although the questlon was ralsed and argued

in Reglstrar of Deeds (Transvasl) ve The Ferreiya Deep Ltd,
(1930 A.,D. 169), it was not decided, and 1t hes never been de~
¢lded In thls Court. 1In the view that I take 1t ls not neces-
sary to declde the point in this appeals The point 1s one of
Importance, it has not besn argued before us, and I think that
it should bs left open for future decision. I therefore express
no opinion upon 1t,

Apart, however, from the question
I have just mentloned, it was necessary for the asppellant to
show that in lmposing condition (2) of éhe transfer to hls son
the donor sought to impose a burden on the land and not &n oblle
gatlon vpon his son, personaliy, to pay the anndity to the appsl=
lant, The deed of donation itself is not before us. It was not
suggeated by counsel on elther slde that the te;ms of condltion
(2) of the transfers differed at 8ll from the condltlon as set
out in the deed of donatlion, and I assume therefore that there
1s no differences There 1s no allegation of any extraneous
facts in tho light of which the condition must, or can, be Inter»
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~preted, and we must thersfore interpret the condition withput
reference to any facts except those thst appear from the transfer
deed itself.

It wlll be convenient to gqudte again
the material fxx partd of condition (2), The condition proﬁides
that upon the death of the donor during the lifetime of his wife

"she being the mother of the said son,ChristoffJI Andre Nel, he
the sald son and transferee shall be bound and obliged within
three (3) consecutlive months after the desth of the azppearer's
principal, to execute a notarial deed in favour of his said
mother whereby he shall pay to his sald mother a monthly sum

of twenty pounds (£20) payment of such smount to commence within
three consecutlve months after the death of the appearsrts prin-
cdpal and to continue during the mother'!'s 1lifetime, and further
the &81d son shall by mesns of the said motarial deed grant to |
hls mother the 1ife usufruct over the property described in para~

graph (4) hereinafter mentioned, "

Mr. Duncan comtended that on the
proper interpretation of that condition the obligatlion to pay
the ennulty was lmposed as & burden on the land,gnd consequgntly
the appellant!s right to the &nnulty was a right:over lande Hls
argument was that the fact that the donor imposed upon his son
the duty of executing & notarial deed grenting to his motheﬁ
the annulty and the usufruct shows that his Intentlon was that a
burden should be imposed on the land. The donor did not wish to

create & fideicommissum because he dld not wish to 1lmpose &8
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roestraint on asllenation; he wished & personsl zervitude to be
granted in favour of his wildow, but since sectlion 67 of the
Deeds Reglstries Act of 1937 was not applicable, the only way 1n
which the servitude could be grented wes by way of & notarlal
deed. This,he argued, afforded the only reascnable or ratio=
nal explanation of why the donor directed the executlion of a
notarial deed and did not embody the obligatlon.directly in the
condition itself. The notarial deed hed to be:executed by the
son, &8 owner, and to ensure thet he would do so the donor lm=
posad that obligation upon him sg a conditlon int the deed of
transfers The fact that the annulty and the usufruct over the
fourth property were to be granted in the seme ﬁotarial deed
showed ﬁhat the donor intended both to be reglstrable rights
15 rem, and although he did not expressly say that the notarlal
deed was to be ragistered, thet was 1mplieduslnce a8 usufruct,
to be valid against third vartles, must be reglstereds If the
donor had intended that the obligation to pay the annulty was to
be personal to the son 1t would have been sufficient to require
the grant of the servitude alone to be by way of notarial Jdeede.
T do not think that Mr. Duncsn's
argument ©sn be accepteds Conditlon (2) provld;d for what
should be done Af the donor should die 8nd if hls wife end his
son shovuld survive him, The donor knew that the son would be

well provided for whether he was of age or was still a minor



- 10
and whether or not any of the properties had been sold. The
donor wanted his widow to have the use of the reslidentlal lend,
and he wished hls son %o contribute scmething td?grda her mains
tensnce. The donor knew that the son, ass owner, would have to
grant both the annulty and the uvsufruct, and he Imposed upon him
the obligstion to do so. Accordingly, he provided that within
thres menths of his death his son was, by the solemmn act of
gxecuting & notarisl deed, to take upon himself the dutieslto~
wards hls mother that haed been lmposed by the condition. That
he intended the son to teke the oblligation to péy the a-nnuity
upen himself personslly appears clearly from the words used,
namely, "he, the sor and trensferee shall be bound &nd obliged

" ..ooeto 6xacute & notarial deed in favour of his sald mother

" whereby he shall pay to his said mother a monthly sum of £20,"
In my oplnion the impdsition of & personal obligation could
hardly have been more clearly expresseds I thihk that Mre.
Duncan's argument attributes to the donor a knowledge of ths
technicelitlies of conveyancing that 13 not werranted and I think
that the answer to the argument is that 1f the donor hed posses-
sed such knowledge he would have required hls son tc execute &
notarial deed in favour of his mother whereby he and hls succesw
gors in title should pay the annulty, or he would have used some

other suitable words to show that the annuity was be to & burden

on/......
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on the land and was to be pald by the owner for the time beiﬁg.
Whether he hed possessed @ knowledge of conveyancing or not, if
that had ﬁeen his intention he would bhave expressed 1t, and he
would not have left it to be inferred from the faét that he
bound hls son to execute & noterlal deed. So far from expres-
sing sn intentlon that the duty of paying the annulty was to
fall upon successive ownersg of th%land, he used clear language
to ensure that that duty would be underteken by his sone

The argument from the fact thgt the
grant of the usufruct was to be made in the same notarisl deed
as the grant of the annulty is likewise based upon the assumptlon
that the donor possessed a knowledge of co%veyancing. In one
condition the doner had impcsed an obligation to make two grants.
The obligation was to be performed by the execution of & notarial
deeds In the context, I do not think that the fact that tha
donor stated that the servitude was to be granted “hy means of
the seld notarlal deed" gives riss to the inferences that Mre

onan |

Duncan whebes us to drawe, There was no reason why both granta,
one imposing a personal duty upom the son and creating a jus in
personam in favour of the mother and the cther granting a right
which on reglstration would become & jus in rem should not be
mede 1n‘one Geeds The one right would be registrable &and would

—

be perfected only on reglstration, apd the other would not be

registrable/secess
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registrable; but the condltion sald nothing about rogistration
of the notarlel deeds In regard to the usufrucy a reglstrable
right would have been granted, and no difficulggwould be exper=
tenced In effecting 1ts registration. In regard to the annuity,
the right would not be registrable or, If the Registrar of Deeds

should register it on the principle applied in ex parte Gelden~-

huys (1926 0.P.D.155), registration would not convert 1t into a
right in rem « I cannot accept the argument that the only reason
why the donor required hls son toe=xecute a notﬁrial deed wss
that he wished to impose a burden on the lande I think that hils
reason, which was quite rationsl, was that he wished hls son, to
whom he was giving so much, to bind himself In solemn form to
glve something to his mother, namely the usufruct of the residen=~
t1al Eand and sn annulty of £20 a month,.

Mr. Duncan's mein argument having
falled, I do not propose to deal Iin detall with several ancile
lary polnts which he used to support the inference that the gn-
nuity was intended to be charged on the propertles, but I shall
deal briefly with some of thems An argument was based on the
fact that the obligation upon the son was imposed as & "conditiq%
of transfer, an apt expression for the 1mpositioh of a8 burden
upon the lande I think that, In 1ts context, the expression -

W88/ e nuas
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was not less apt for the imposition of a personal obligation
upon the sone It was also suggested thet the donor weuld wish
to secure the annulty by charging it uvpon the land., This is &
matter of speculation, but I think thet the probablliity i1s the
other way. After the donor's deeth the son was at llberty to
sell any of the propertises or subdivislons thereof, If the &an=
nuity was to be a burden on the land, on the sale of the land
the son would be releesed and in course of time the widow might
have te look to several cwners, strangers to her, for the payment
of her annulty., It is more llkely that the donor would have
trusted his son to keep his promlase and perform his ohligstlione.
Moreover, it 1s difflcult to see how the burden would be Imposed
on the lande If the annulty was to be an interest in lend "like®
8 servitudef it would be payeble out of the frults or profits of
the lend burdensde It would not, then,fall on the fourth portion
of land over which the sppellant wes to have & 11£e naufruct. The
burden would have to fall on the other thres properties, and there
1s no indication as to the proportlon ln which the obligation
would be divided among theyor as to what would happen If the
Proverties wenn‘sub-divided. These conslderations militate against

the appellent's contention.

The fact that the condltion 1s

repes& ted/. cecae
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ropeated as a condition of tre transfer of each of the four pro=~
perties is of no assistence to the appellant. Although the four
properties were transferred in cne deed, there were four trans-
farss Only one annulty was to be granted, but the granting ef
thet annulty was mede a conditlon of each transfor; the obllga-

tion was one and indivisible &nd was personal to the doness

I agree with van WINSEN J, that

the right to the annuity is not 8 right over land, and thst

being so the appellent is not entitled to claim a deductlion

1n terms of section 4 (8) (Vii) (1) of the Death Dutles Act.

The eppeal 1s dlsmissed with

costae | - // @L{% |
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