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Datum van Verhoor: q ~i1\ - 39 Leweringsdetum: 14 — I ~ Qg
UITSPRAAK |

STEYN H.,R. 3= Die appellent is deur die laanros
ven Pletersburg skuldig bevind asn 'n mﬁadryf Ingevolge ar£1kol
1(a) gelees met artikel 2 (1) van dle Wet op Vcorkoming vag One
} .

regmat ige Plakkery, 1951, en het sonder gdfie gevolg Da dle
Transvaalse Provinsiele Afdeling dearteen gesppslleer. Hj is
nou in ho8r bercep voor hlerdis Hof. i

Die felte 1s nie in geskll nle.
Al wat die appellsnt op steun 1ls dle beweerde ongeldighelid van
dle Proklemasie wasrby genoemde Wet In die distrik Pietarsburg,
waar die mlisdryf gepleeg 18, van toepéssing verklaar 1s. Lpidons
artikel 11{(1) 5s dle Wet, behalwe dle bepalings van artlkel 9O,

"glleenlik van kreg in sodenige geblede as wat deur dle Goewer=
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" wneur~generaal by proklamaslie in dle Staatskoerent ¢an tyd tot

l

1

" tvd bepaal word, en vaenaf sodanlge datum as wat aldus gepﬁokla~

odry ot

" meer word." Die proklemssie waaroor dit gean is

17 Desember 1954 en lees 83 volg 3 !
|
"Kragtens dle bavoegdheld my verleen by artikel 11(1) van dle
|
Wet op dle Voorkoming van Onregmatige Plakkery,1951 (Wet Noe
52 van 1951), verklear ek hlerby daet dle bepalings van genoemde
- |
Wet met ingang ven dle datum van afkondiging hlerf;‘op dle

maglstreats distrik Plstersburg ven toepassing 1s. "

Vir sover dit hiler ter'%ake 13{ bew
stean die betrokke misdryf daarin dat grond of 'n gebou s4nder
wettige reds betree of binnegegaan word of dat op of in gﬁond
of 'n gebou, sonder verlof van dle elensar of wettige okkqpeer-
der daarvan, vebtoef word.

As eerste ongeldigheidsgrond word

i

|
eangevoer dat die proklemasie X 'n retrospek§iewe uitwerkqng

I
t

het, omdat dit d%e Wet van toepessing verklear met ingang van

die datum van afkondiging van dle proklamasie d.w.s. met %ngang

’ |

van 17 Desember 1954. Ple terugwerkendheld sou ontstaan uit
artikel 13(2) ven dle Interpretaslewet,1957, wat as volg iul :

"Wanneer bepasl word dat 'n wet of enige voorskrif......régu1a~
siedof verordeninge wat kregtens 'n wet gemaak,ultgereik Jf vite
goeveardig 1s, op 'n bepaslde deg in werking tree,word dit;beskou

onmiddelik na &floop van dis vorige dag in werking te treds "

|
Ingevolge hilerdie bepaling aoq Wet
|

i
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|
Nos 52 ven 1951 dan uit hoofde ven die proklemesie om midgornag

tussen 16 en 17 Desember in die dlstrik Pletersburg in werking
|

getree het, de.W.s. nog voordat dle afkondiging op 17 Deae#ber

|

werklik sov geskied het, met die gevolg dat 'n betreding of ver-
!

blyf wsarop srtikel 1 (a) gelees met artikel 2(1) van ate Wet

5 H
glasan, g;E;af sou word ook ten asnsien van die tydbestek tussen
[ad i
é |
middernag en die oombllk van sfkondlging ven dle proklemasle.

Dool van hierdie redenering is dle bewering dat dle uitdrukking
| !

"met ingeng ven die datum van afkondiging hiervan" betekeé dat
gencemde datum en nie dle volgende dag nle, dle aanvangsdﬁtum
13« Vir die doeleindes van hlerdle appél sel ek aanvaar dat dle
bewsring gegrond is. Dit sou dan volg, meen ek, dat dle groklan
masle wel dle beweerde mate van retrospektiwlteit sou tawéeg-
E
bringe Die vreasg 1s of dle proklamesle om dle rede ongelﬁig is.
Bedoslde mete van terugwerkenqheid
is 'n alledaagse en asanvaarde bykomstigheld by dle 1nwerk%ng~
treding van alle wette wat met hul afkondiging ven krag word,
GeWese Vvan verreweg dle messte wette wat deur dle Parlemeﬂt, die
Provinsiale Rade en dle wetgewende instensies van voer diJ Unis
|
wltgeveardig 1s. Dit 2luit In wette waarby bestaande re%to
aangetas en misdrywe geskep word. By gedelsgeerde wetgewﬁng
1s dit en was dit nog altyd ewemin 'n ongewone veskynssl ﬁat ait

op die dag van afkondiging in werking gestel word. D1t blyk nie
g

@at/coeese }
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dat die geldlgheld van sulke wetgewing, behalwe in die gevhl vas

Rex ve Zock (1627 T.P.D. 682), waerop ek later terugkom, op

grond van dle onderhawige mate van terugwerkendheld in twyfel

gotrek 1s nlees Waar dle Parlement dan ondergeskikte wetgewing

megtlg op 'n wyse wat dle inwerkingtreding desarvan op die dag

h
ven afkondiging nie uitsluvit nle, sou, met dle ocog op dlierdle

langgeveatigde, algemene en bekende gebrulk, met redelikheld

vermoed kin word dat 'n dergelike Insidentele retrospektl

van Gie Wet dra dit asn dle Goexwerneur-gensresl op om by

nie bulte dle bedoeling ven die wetgewer 18 nie. Artikel tl(l)

lamasle dle geblede te bepasl waarin dle Wet ven krag is,

itelt

Yo K

sook

'n datum venaf welke dle Wet daarin ven krag 1s. NSg in dle aard

R £
van dle opdrag, nog in dle bewoordlng wearin dlt geklee is

ek 'n sanwysing vind ven 'n bedoceling dat dle datum noodwe:

» kan

ndig

een na dle afkondiging ven dle prcklemasle moet woes en nie daers

ree meg saemval nle., Het dasr so'n bedoeling bestaan, sot
- 1
voor dle hand gels het dat dle gerede sou wees om dit in we

ult te druk, en sou 'n gepaste bewoording geredelik gevind

geword hets In plaas desrvan het die wetgewer In sritikel 11

ten aanslen van dle bepaling van 'n datunh'n bewoording get

wst wesenllk ooreenslagn met dle bewoording van artikel 11

0 dlt
rorde
kon
(1),
rolg

(2),

wat dle Goewernsur-generasl magtlg om by preoklemasie die Wet in

‘n betrokke gebled of 'n gedeelte daarvﬂan,"vanaf In datum

in

“SD'n/oncoo.




" so'n RRX proklemasie gemeld™, bufte werking te stele In dle
Engelss teks word in artikel 11(2) dis ultdrukking "es from a

"date to be stated in such proclemation" gebruik, terwyl in ap=

tikel 11(1) verwys word ne “from such dete es may te so prfclaimv
]

"ed", Ook 1in hierdie verskil in bewoording kan ek geenfy tor=
saaklike verskll in betskenis bespeur nleé; en dit sou moeillk

stasnde gehou kan word dat dit in artikel 11(2) dle bedoeling
| |
r
wae 1s om die Inwerklngtreding van dle desbetreffende prorlama-

sle op die dag ven dle afkondiging dearvan uit te slulit.

e
Die vitwerking ven 'n gedeligesrde

voorskrif kan van so'n aard wees dat dit dle ggvolgbrekking reg»

verdig dat dile magtlgende wet nie onmlddelike 1nwerk1ngtr%ding
. t

handel

daarvan by proklamasle beoog nile. X¥m Rex v. Zock,supra,

oor so'n geval. Daar het dit gegaan ocor 'n proklsmssie kragtens

'n
artikel 5 ven Wet No. 21 van 1923, waarby naturelle 1n/at|dage~

bled aangesd 1s om vanaf 'm bepaaslde k¥ datum 'in 'n lokaale.

naturelledorp of naturelle~tehuis te woon. Ple Hof het aTnge-

neem det dit dle bedoeling van die wetgewer was det go'n lroku
I

lamasie nie uligerelk moet word nie tensy dle Gogfwerneur~gene=

raal &ortulg ls dat dsar voldoende hulsvesting bestaan,wa!r dle
wat i
naturelle moet gaan woon. Dile datum wem die petrokke proklew

naslé bepasal het, was dleselfde es die detum van afkondiging,en

—

dit was gemene sagk dat dit nie vir die betrokks naturells dcen

11k/..ll‘.
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11k sou gewees het om op dserdie detum van verblyf te versndér

nles BARRY R. merk Ain dié verband op: " when the preelamation
"1s construed in ferms of section 14(2) of the Interpretation
"of Laws Act § of 1910 1t came into operstion immedlately on the
"expiration of the 17th February so that non=compliance cn the
#18th with the duty imposed would be & contravention of th; Act,
"And the 18th February is the date on¥ which the persons affect-
"ed can flrst become aware of the Act coming into forcee Con-
"stpued in the light of the Interpretetion Act, the proclamaticn

"mas retrospective effect, and in eny event om the facts the duty

| |

"imposed on the natives cannot be carrled out on the date $peci~
' |

Wfted, so that the proclametion is invalld becéuso the datl

should

"gpeclfied 1s bad and cannot be adopteds The ﬁroclamation

"f1x a date which will gilve the natives s reascnable time t

|
"move from the scheduled urhen areas to & location, nativeivlln

"lage or hostel." ;

Dit 1s duldelik, meen sk, dat die
govolgtrekking waertoe die Hof geresk het, nle bloot op dle be~
perkte retrospektigwitelit van die proklemasie berus nie. Hoswel
dit bygehaasl is by die motivering, 1s dle meer wesenllike grond

- vera i w
dle ondoenlikheid van 'n omskrewe verblyfsueamskpuiné op Gie desg
van dle proklemasie, en nle Qle retrospekt;ﬂiiteit ten sensien

van 'n deel van daardie deg nie. In dle huldige geval worﬁ ao'n

. |
ondoenlikheld nle asangevoer nle, ¢f as 'n slgemere omstandlgheld



wat dile toepassing ven dle 1951 Wet altyd sal vergesel, 6q aa
'n omstendigheld wat In dle dlstrik Pletersburg asnwesig wesg.
Daarbenewens het dle Wet nile betrekking op wettige okkupeeLdera
nle. Dit 1s gerlg teen onregmatige plakkerye ‘Ek kan bygetolg
nie bevind dat dear ooreenstemmende redes bestaan om aen t? nesm
dat dle wetgewer bedoel het dat 'n proklamasis Ingevolge aptike
11(1) altyd 'n redellke tydperk na afkondiging moet last vir vers
blyfaverandering nle.s D1t is denkbasr dat ten .aansien van;'n be~
paalds gebled dlt so onredellk sou wees om dit nle te doen nile

i
dat dle versulm om dit te doen sanveghsar sou wees,mear op dle
gegewensg voor'hierdie Bof 1s dasar geen agndulding dst dle 3nder~
hawige so'n geval is nle. Al wat in hierdle verband aangevoer
1s, %s die onredelikhsld ven die reeds genoemds reté%pekt&wi-

telt en van dle toepassing van dle Wet op dle dag van afkoﬁdiging,
Ve .

'n dag waarop dle betrokke persone nog niehdie uitvaardiging

ven die proklaeamasle kon geweet het nlee. Ook laagbedoelde Oﬁstan-

digheld 1s, geslen dle ultgestrektheld ven ons land, 'n onviermy-

delike insident by alle wetgewlng wat by promuléasie onmid&elik

van krag word en dle oorwegings in verband met retrospektiwl-

telt genoem, geld ook ten aansien dsarvan, Wat bedoelde onﬁetenu
|

des betref is dit heel onwaarskynlik dst dle Wet ten aanslen van

'n tydperk van onvermydallke onwetendheld teen hulle toegephs sal.

WQrdo/oooooo
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words Onredelike cptrede ven dsardie aard werd nle sonder

meer veronderstel nle (Jchannesburg @ity Ccuncil ve Constendeles

1936 A.D. 1 op bladsy 17; Rex Ve Abdurshmen, 1950(3) S.A. 136

op blasdy 15C)., DIt is 'n corweging wat met omsigtigheid gan~
gewend moet word en wat nie as regverdiging vir lsdere on=-.
redellkheld ken dien nle, msar dit neem nle weg nie dat so'n
geringe meontlikheld as wat hler ter sprake is, welnlg gew@g ken
dra; en of so'n onwebendheld baestaan of nite, sou, waar nekoming
i
ven die Wet ten tyde ven dle ten laste gelegde misdryf Inder-
daad onmoontllk was, dle onmeontlikheld es 'n voldcende verde-
|
diging kan dlen.
Om genoemde redes 1s ek ven oor-
|

desl dat dle proklamasie nle omgeldig is nls.

Die appél word ven die hend

! eSly s
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Schreiner, A.R.

Van Blerk, A.R.
Stem sagm,
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Attorney-General on the 23rd September, 1958 it appears
that Appellant was, on 15th September, 1958, granted
leave to amend his original notice of appeal by adding

the following ground of appeal:

"5.

W

36. MAGISTRATE'S FURTHER

REASONS FOR JUDGMEqT

IN THE MAGISTRATE'S COURT FOR THE DISTRICT OF
PIETERSBURG, HOLDEN AT PIETERSBURG.

REGINA versus ALFRED MAITLULA

FURTHER REASONS FOR JUDGMENT IN TERMS OF RULE
63(4) OF THE MAGISTRATE'S COURT RULES.

According t0 a minute received from the

The conviction is bad in law in that Proclamation
260 of the 17th December 1954, in t8rms of which the
Governor-General purported to spply the provisions
of Act 52 of 1951 to the Magisterial district of

Pietersburg, is ultra vires section 11(1) of the

Act and consequently invelid on the following grounds

(e) The proclamation has retrospective effect
and the Governor-~-General is not empowered by section
11(1) to apply the provisions of the Act retro-
spectively; and/or

(b) The Governor-General in issuing the Procla

mation did not comply with section 11(1) in that the
proclamation provides that the Act shall apply with
gffect from the date of promulgation of the procla-
mation and the section requires that the date-of
coming into force of the Act shall be subsequent to
the date of promulgation of the Proclamation: and/or
(c) The Governor-General in exercising the

power conferred upon him by section 11(1) acted

10

20



37. MAGISTRATE'S FURTHIR
REASONS POR JUDGMENT

unrceasonably in that the effect of the Proclamation
was that the remaining on land without the permissioh
of the owner or lawful occupier, which was not an
offence on the 16th Deoember, 1954 became an offence
on the 17th December 1954, being the date of promul-
gation of the Proclamation and persons were not
given a reasonable time after promulgation to vacate

the land so occupied."

Proclamation No. 260 of 1954 is the Proclama~
tion by which the provisions of Act 52 of 1951 were
applied to the Magisterial district of Pietersburg. It
was signed by the Governor-General on the Tth day of
December 1954 and promulgated in Government Gazetite No.
5391 on the 17th December 1954.

The added ground of appeal attacks the valid-
ity of the Proclemation in that it is alleged to be ultra
vires section 11(1) of Act 52 of 1951, the enabling Act.

Section 110 of the Magistrate's Court Act, No.
32 of 1954, reads as followss~—

"No Magistrate's Court shall be competent to pro-
nouﬁce upon the validity of & provincial ordinance
or of a statutory proclamation of the Governor-General
and every such Court shall assume that every such
ordinance or proclamation is valid."

This court therefore has no jurisdiction to

decide upon the validity of the proclamation and has to

assume its validity.

(Sgd.) G.A. ROBERTSON.
ADD. MAGISTRATE : PIETERSBURG.
24.9.1958,

10

20



38. JUDGMENT

IN THE SUPREME COURT OF SOUTH AFRICA

Transvaal Provincial Division.

13th November, 1958,

ALFRED MAILULA v. REGINA

GALGUT, A.J.: The appellant was found guilty of contra-
vening Section 1{a), read with Section 2(1) of Act No.

52 of 1951 (Prevention of Illegal Squatting Act), read
with Proclamation No. 260 of 1954, in that during the
period 3rd November, 1956, to the 22nd January, 1957, he
wrongfully and unlawfully entered upon or remained on the
farm La Rochelle in the district of Pietersburg, which is
in an area which has in terms of Section 11{(1) of Act

No. 52 of 1951 been defined as an area to which the pro-

visions of that Act apply. It is alleged in the indict-

ment that he remained on the farm La Rochelle in the
district of Pietersburg without the permission of the
owners or the lawful occupiers thereof.

There were originally 12 other persons accused
together with the appellant, but during the course of the
trial a separation of trials was ordered and the Crown
first proceeded against the appellant, who was accused No.

For the purposes of this appeal the following
facts are common cause: The farm falls within an areas to
which the Act applies. The appellant, together with the
other accused, had been living on that farm for many years
prior to 1948. In 1948 they were given proper notice to
vacate the farm, and this they have not done. The
appellant and the other accused knew of the contents of
Proclamation No. 260 of 1954 because they were previously

prosecuted for the same offence., The charge sheet in that

10

20




39. JUDGMENT

matter was defective. The relevance of the previous
prosecution was to indicate that the appellant and the
other accused had full knowledge of the Proclamation,
The appellant is on the farm without the necessary per-
mission.
The relevant sections of Act No. 52 of 1951
are: (The underlining is my own).
Section 1(a): "Save under the authority of any law, or
| in the course of his duty as an employee

of the government or cof any local authority, 10

no person shall -

(a) enter upon or into without lawful
reason, Or remain on or in any land
or building without the permission
of the owner or the lawful occupier
of euch land or building whether such

land 1s enclosed or not."

Section 2(1): Yany person contravening the provisions of
section one shall be guilty of an offence
and liable to a fine not exceeding twenty- 20
five pounds, or to imprisonment for a period
not exceeding three months, or to both such

fine and such imprisonment,"

Section 11(1): "Save and except the provisions of section

nine, this Act shall be in force only in

such areas as may be defined from time to
time by proclamation by the Governor-GeneraT
in the Gazette, and from such date as may

be so proclaimed,"

Section 11(2): "The Governor-General may at any time declare

by proclamation in the Gazette that as from | 30




40, JUDGHENT

a date to be stated in such proclamation
this Act shall no longer be in force in
any arca defined in terms of sub~section

(1), or in any portiom of such area."

The relevant portion of the Proclamation reads:
"Under the powers vested in me by Section 11(1)
the Prevention of Illegal Squatting Act, 1951 (Act
No. 52 of 1951), I dc hereby declare that the provi-

sions of the said Act shall apply to the Magisterial
District of Pietersburg with effect from the date of
promulgation hereof."
The Afrikaans version reads:
"Kragtens die bevoegdheid ny verleen by
Artikel 11(1) van die Wet op die Voorkoming van
Onregmatige Plakkery, 1951 (Wet No. 52 van 1951),

verklaar ek hierby dat die bepalings van genoemde

Wet met ingang van die datum van afkondiging hier-

van Op die magistraatsdistrik Pietersburg van toe-
passing is."

This Proclamation is dated the 17th December, 1954.

The notice of appeal, as amended, raised several

grounds but Mr. Loots, who appearecd for the appellant,

argued only the ground set out in paragraph 5. That ground

of appeal is divided into three sub-paragraphs, and readss:

"5, The conviction is bad in law in that Proclamation

260 of the 17th December, 1954, ... is ultra vires

Section 11(1) of the Act and consequently invalid

on the following grounds:
(a) The Proclamation has retrospective effect and,
the Governor-General is not empowered by

Scction 11(1) to apply the provisions of

the Act retrospectively; and/or

10

20
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41. JUDGMENT

(b) The Governor-General in issuing the Procla-
mation did not comply with Section 11(1)
in that the Proclametion provides that the
Act shall apply with effect from the date of
promulgation of the Proclamation and the
section requires that the date of coming
into force of the Act shall be subsequent
t0 the date of promulgation of the Procla-—
mation; and/or

{e) The Governor-General in exercising the
powar conferred upon him by Section 11(1)
acted unreasonably in that the effect of
the Proclamation was that the remaining on

land without the permission of the cwner

or lawful occupizr, which was not an offence
on the 1l6th December, 1954, became an offenc%
on the 17th December, 1954, being the date
of promulgation of the Proclamation and
persons were not given a reasonable time
after promulgation to vacate the land so

occupied.”

Mr. Loots, in support of the ground set out in paragraph
(a) above, argued that the Proclamation came into opera-—
tion immediately on the expiration of the 16th December,
1954, that is within one second after midnight on the
16th December, 1954. For that submission he relied on
the Afrikaans version of the Proclamation, on Section
12(3) of Act No. 33 of 1957, the Interpretation Act, and
on the meaning which is not infreguently attributed to
the word "from" in many of our Statutes and decided cases.
- For the purposes of this appeal I am assuming

that the wording of the. Proclamation end the effect of

10
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42, JUDGHENT

Section 13(2) of Act No. 37 of 1957 is that this Procla-

metion did in fect come into force within oné second

after midnight on the 16th December, 1954. On that assump-~

tion Mr. Loots relies strongly on the case of Rex V.
Zock, 1927 T.P.D. 582, in which he says this Court held
that any legislation made by any person to whom authority
has been delegated and which is retrospective is bad
unless the enabling Statute gpecifically authorises
retrospectivity. An examination of the case of Rex v.
Zock indicates that the learned Judges in that case were
faoced with two problems: The first was the question of
retrospectivity and the second was the impossibility of
performance of the acts set out in the relevant Proclama-
tion. At page 584 BARRY, J., who delivered the Jjudgment,
is reported as saying:
"Indeed, when the proclamation is construed in
terms of section 14(2) of the Interpretation of
Laws Act 5 of 1910 it ceme into operation immediately
on the expiration of the 17th February so that non-
compliance on the 18th with the duty imposed would
be a contravention of the Act. And the 18th February
is the date on which the persons affected can first
become aware of the Act coming into force. Construed
in the light of the Interpretation Act, the procla-
mation has retrospective effect; and in any event
on the facts the duty imposed on the natives cannot
be carried out on the date specified, so0 that the
proclamation is invalid, because the date specified
is bad and cannot be adopted. The proclamation
should fix & date which will give the natives a
reasonable time to move ffom the scheduled urban

areas to a location, native village or hostel."

10
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44. JUDGMENT

11(1) and the use of the word "from" therein indicates
clearly that the proclamation must fix a date in the
future. His authority for that submission is Stroud,
Volume II, page 1182, and the cases there cited. He also
reliecd on the case of The Goldsmithg' Company v. The West

Metropolitan Railway Company, 1904(1) X.B.D. 1, and the

dicta appearing at page 5 of that judgment. Those authori
ties indicate that in legislation, when the word "from"
is used and a date is given the day on which the notice

itself appears is excluded. He also drew our attention

t0 cases t0 the contrary effect, namely, Glassington and

Qthers v, Rawlings and Others, English Reports, Volume 102

page 653, and Retail Traders Financial Corporation Ltd. v

Registrar of Deeds, 1953(2) S.A. at p. 297. The weight

of authority he urges indicates that the words "and from"
such date as may be so proclaimed in Section ll(l) indi-
cate that the Governor-General could only have issued a
proclamation having effect after the date on which it
appears and not on the date of publication as in this
case.

The difficulty which I have with this argument
raised by Mr. Loots appears from the wording of Section
11(2) of the same Act. It will be seen that where the
Governor-General has to declare by way of proclamation in
the Gazette that a particular area shall no longer be
subject to the provisions of Act No. 52 of 1951, the words
are "that as from a date to be stated". The fact that the
Tegislature decided in Section 11(2) to use these words
indicates that they intended that when an area was to be
deproclaimed that a future date would be specified.
Different words arce used when an area is to be defined.

Phis difference in wording between Sections 11(1) end (2),

?
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45. JUDGMENT

in my view, indicates that when an area is to be defined
the Governor-General need not fix a day in the future.
The purpose of the statute and the purpose of defining
an arca also suggest that immediate effect is desireble.

For these reasons the ground of appeal set .
out in (b) must fail.

The third ground of appeal rested on the fact
that the proclamation was invalid for want of reasonable-
ness in that it did not give the persons concerned time
to vacate the area or any portion of the area if they
were occupying unlawfully. It is because of this want
of reasonableness, 50 it is urged, that the proclamation
is rendered invalid. |

The enswer to that submission is %o be found

in cases like Rex v. Mannheim, 1943 T.P.D. 169, The

relevant portion of the headnote, which correcctly reflects
the Jjudgment, rcads:
"Held, further, that the regulation was not
invalid on the ground that it rendered unlawful a
possession which was in its inception lawful inasmuch
as the accused would escape convietion where he had
not had a reasonablc opportunity for discontinuance
of the possesgione...”".
At page 173 of that report MILLIN, J., who delivered that
judgment, is reported as saying:
"The principle to be applied is that lald down
in Burns v. Nowell (£ Q.B.D. 444, at p. 454). It is
thius stated in 9 Hailsham, sec. 9, at p. 17s
'A continuous act or procecding, not originally
ﬁnlawful, commenced before the passing of a

statute which prohibits it, cannot be treated
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as unlawful by reason of the passing of the
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statute, until a reasonable {time has been allowed|

for the discontinuance of the act or proceedings

and in considering what is reasonable time for ’
such discontinuance the gquestion whether a
person is or is not ignorant of the passing of
the statute or whether his ignorance is in the
circumstances excusable mey be taken into
account.'"

Mannheim's case was also considered in the

case of Mokanyana V. Vereeniging Municipality, 1951(1) 10

S.i. 587. There ROPER, J., at page 588, quoted the
above passage from Burns v. Nowell with approval and went

on to say:

"It seems to me that this rule of criminal
law purges the by-law or Regulation of the attribu&e
of unreasonableness which it might otherwise have ]
been held to0 possess. The rule of criminal law
prevents the application of the Regulation in such
a way ag to cause hardship of the nature suggestedJ
and, therefore, the by-law cannct be held unreasonl 20
able on that ground.," 1

With these dicta of the learned Judge I am in |

respectful agrecment. The regulation with which we here ’
have to deal came into force on the 17th December and if |
any person affected thereby had not or could not on the
specific facts have vacated within a day or so after its

|
appearance, and had he been prosecuted, he would have beeq

exempted from criminal responsibility on the grounds set i

|

For those reasons 1 am of the view that the i 30

out in Mannheim's case and Mokanyana's case.

proclamation is not invalid for want of reasonableness.

The appellant had been resident on this farm for many
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years before this proclamation came into effect. It is l
clear that he knew of its contents and had at least two
years before November 1956 in which to leave the farm.
This he failed to do.
For the above reasons the appeal should be

dismissed and the conviction and sentence confirmed.

THERON, J.: I agrees. The appeal is dismissed and the

conviction and sentence are confirmed.




