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Datum van Verhoori Lewerlngsdatumi 1^” H

V I T S P R A A K

STEYN H.R. Die appellant is deur die landdrosi

van Pletersburg skuldlg bevlnd aan *n musdryf Ingevolge artlkel 

1(a) gelees met artlkel 2 (1) van die Wet op Vcorkomlng vap On»* 
i.

-Ê/ i
regmatlge Plakkery, 1951, en het sonder gotie gevolg Sa die 

Transvaalse Provlnslale Afdeling daarteen geappelleer* Hy Is 

i 

non In ho3r beroep voor hlerdle Hof*

Die feite Is nle In geskll nle«

Al wat die appellant op steun Is die beweerde ongeldlgheld; van 

die Proklamasle waarby genoemde Wet in die dlstrlk Pletersburg, 

wear die mlsdryf gepleeg Is, van toepassing verklaar Is* Luldens 

artlkel 11(1) Is die Wet, behalwe die bepallngs van artlkel 9, 

"alleenllk van krag In sodanlge geblede as wat deur die Goewer-

neur/»•».••
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w -neur-generaal by proklamasle in die Staatskoerant can tyd tot 
i 
1

11 tyd bepaal word, an vanaf sodanige datum as wat aldus geprokla-

n meer word*w Die proklemasle waaroor dlt gaan Is gedagtoken

17 Desember 1954 en lees as volg ï I

’’Kragtens die bovoegdheld my verleen by artlkel 11(1) van die 
I

Wet op die Voorkomlng van Onregmatige Plakkery,1951 (Wet No* 

52 van 1951), verklear ek hlerby dat die bepallngs van g^noemde 

Wet met Ingang van die datum van afkondlglng hlerfcn op did 

maglstraatszdistrlk Pletersburg van toepassing is. ”

•á
Vlr sover dlt hler ter dake Is, be* 

1

staan die betrokke misdryf daarln dat grond of ’n gebou sender 

wettlge rede betree of blnnegegaan word of dat op of in grond

of *n gebou, sender verlof van die elens ar of wettlge okkdpeer-

der daarvan, vehtoef word.

As eerste ongeldlgheldsgrond word
iI

aangevoer dat die proklamasle X ’n retrospekylewe ultwerklng

het, omdat dlt die Wet van toepassing verklaar met ingang van

die datum van afkondlglng van die proklamasle d.w.s. met IngangI
van 17 Desember 1954. Jjle terugwerkendheid sou ontstaan ult

artikel 13(2) van die Interpretssiewet,1957, wat as volg lul :

ttWanneer bepaal word dat fn wet of enlge voorskrlf.......... régula* 
sleSof verordenlnge wat kragtens ’n wet gemaak,ultgerelk Jf ult-

gevaardig is, op ’n bepaalde deg In working tree,word dlt beskou

onmiddellk na afloop van die vorlge dag In working to tree* ”

Ingevolge hlerdle bepallng sou Wet 
i

No./........... '
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No* 52 van 1951 dan ult hoofde van die proklamasle om mlddernag
।

tussan 16 en 17 Desember In die distrlk Pietersburg in working
iI

getree het, d*w»s* nog voordat die afkondiglng op 17 Desember 

werkllk sou geskled het, met die gevolg dat ’n betredlng of ver- 

blyf wsarop artlkel 1 (a) gelees met artikel 2(1) van dii Wet 

slaan, georef sou word ook ten aanslen van die tydbestek iussen 

i 
mlddemag en die oombllk van afkondiglng van die proklamajle*

Deel van hlerdie redenerlng Is die bewerlng dat die uitdrukklng 
: i

wmet Ingang van die datum van afkondiglng hlervan” betaken dat 

genoemde datum en nle die volgende dag nle, die aanvangsdatum 

is* Vir die doelelndes van hlerdie appil sal ek aanvaar dat die

bewaring gegrond is* Dit sou dan volg, mean ek, dat die prokla^

i
ma ala wel die beweerde mate van retrospektlwlteit sou teweeg- 

i
bring* Die vraag la of die proklamasle om die rede ongeldlg is»

Bedoelde mate van terugwerkendheid

la ’n alledaagse en aanvaarde bykomstlgheld by die Inwerking»- 

treding van alle wette wat met hul afkondiglng van krag wqrd, 

d*w*s* van verreweg die meeste wette wat deur die Parlemenjt, die 

Provlnslale Rade en die wetgewende Instansles van voor dial Unle
i

ultgevaardig Is. Dit sluit in wette waarby bestaande regte 
i

aangetas en mlsdrywe geskep word* By gedelegeerde wetgewing

Is dit en was dit nog altyd ewemin ’n ongewone veskynsel dat dit 
1 I

op die dag van afkondiglng in working gestel word* Dit blyk nle । 



dat die geldlgheld van sulke wetgewlng# behalwe in die geval vai 

Rex v» Zock (1927 T«P*D. 682), wearop ek later terugkom> op 

grond van die onderhawige mate van terugwerkendheid in twyfel 

getrek is nle* Wear die Parlement dan ondergesklkte wetgowing 

magtlg op ‘n wyse wat die inwerklngtredlng daarvan op die 2ag 

h 
van afkondlging nie ultslult nie> sou, met die oog op dlerdle 

langgevestlgde, algemene en bekende gebrulk, met redellkheld 

vermoed kai word dat *n dergelike insldentele retrospektl^Flteit 

nle bulte die bedoeling van die wetgewer le nie* Artlkel 11(1) 

van die Wet dra dlt aen die Goe^werneur-generaal op om by prok* 

lamasle die geblede te bepaal waarln die Wet van krag Is, asook 

’n datum vanaf welke die Wet daarln van krag is» Nog in die aar<3 

, &
van die opdrag, nog In die bwwoordlng waarln dlt geklee Is,, kan 

ek fn aanwyslng vind van *n bedoeling dat die datum noodwendlg

een na die afkondlging van die proklemaale moet wees en nle daer« 
i

mee mag saamval nle* Het dear so^ bedoeling bestaan, sob dlt 

voor die hand gele het dat die gerede sou wees om dlt In woorde 

ult te druk> en sou ’n gepaste bewoordlng geredellk gevlnd kon 

geword het< In plaaa daarvan het die wetgewer In artlkel 11[1).

ten aanslen van die bepallng van »n datum^’n bewoordlng gevolg 

wat wesenllk ooreenslaan met die bewoordlng van artlkel 11(2), 

wat die Goewemeur*generaal magtlg om by proklamasie die Wet in 

’n betrokke gebled of ’n gedeelte daarv/an,T’vanaf >n datum In 

"so’n/,, *.
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" so’n XRX proklemasle gemeld", bulte working te stel* In die 

Engelse teks word In artlkel 11(2) die ultdrukklng Baa from a 

"date to be stated In such proclamation" gebrulk, terwyl In ar

tlkel 11(1) verwys word na "from such date as may be so proclaim* 

wedtt* Ook in hierdle verskll In bewoording kan ek geen// ter- 

saaklike verskll In betekenls bespeur nle; on dlt sou moelllk

staande gehou kan word dat dlt In artlkel 11(2) die bedoellng
i 
i

wa» Is om die inwerklngtredlng van die desbetreffends proklama-

sle op die dag van die afkondlglng daarvan ult te slult*

Die ultwerking van ’n gedellgéerde

voorskrlf kan van so’n aard wees dat dlt die gevolgtrekklng reg*

verdlg dat die magtlgende wet nle onmlddalike Inwerklngtredlng

daarvan by proklamasle beoog nle* fit Rex v. Zock,supra, hsnde3

oor so’n geval» Daar het dlt gegaan oor ’n proklamasle kragtena

’n
artlkel 5 ven Wet No* 21 van 1923, waarby naturelie in/stadsge-

bled aangese Is om vanaf ’n bepaalde iy datum In ’n lokesle.

natureliedorp of naturelle-tehuis te woon* JMe Hof het ainge- 
I

neem dat dlt die bedoellng van die wetgewer was dat so’n ]?rok-

lamasle nle uitgerelk meet word nle tensy die Goe^werneur*-gene-

raal áortuig is dat daar voldoende hulsvestlng bestean waar die

wat j
naturelle moet gaan woon* Die datum van die betrokke prokla-

masid bepaal het, was dleselfde as die datum van afkond lglng,en

dlt was gemene saak dat dlt nle vir die betrokke naturelie doen1 

Ilk/
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Ilk sou gewees het cm op deerdie datum van verblyf te verariddr 

nle* BARRY R. merk in die verband op: « when the proclamation 

nls construed In Jerms of section 14(2) of the Interpretation 

«of laws Act 5 of 1910 it came into operation Immediately on the 

«expiration of the 17th February so that non-compliance on the 

«18th with th© duty imposed would be a contravention of the Act# 

«And the 18th February Is the date on^ which the persons affect- 

«ed can first become aware of the Act coming Into force* Con- 

«strued in the light of the Interpretation Act, the proclamation 

«fcas retrospective effect, and in any event on the facts the dutj 

«Imposed on the natives cannot be carried out on the date ipecl 

«fled, so that the proclamation is invalid because the date

«specified Is bad and cannot be adopted* The proclamation should

«fix a date which will give the natives a reasonable time to

i
«move from the scheduled urban areas to a location, native vll-

«lags or hostel#”

Dit is duldelik, meen ek, dat die

gevolgtrekking waartoe die Hof gereak het, nle bloot op die be-1 

perkte retrospektl/wlteit van die proklamasle berus nle» Hoewel

dlt bygehaal Is by die motivering, is die meer wesenllke grond 

“ LArV IU
die ondoenllkheid van 1 n omskrewe verblyfswearskywing op die dag 

van die proklamasle, en nle die retrospektlj/wlteit ten aanslen 

van ’n deel van daardle deg nle. In die huldige geval word so'n 

ondoenllkheid nle aengevoer nle, of as ’n elgemeifc an stand igheld 
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wat die toepassing ven die 1951 Wet altyd sal vergesei, of aa 

’n omstandlgheld wat in die dlstrlk Pletersburg aanwesig was, 

Daarbenewens het die Wet nie be trekking op wettige okkupeejrders 

nle, Dlt Is gerlg teen onregmatige plakkery* Ek kan bygeVolg 

nle bevlnd dat dear ooreenstemmende redes bestaan om ean te neem 

dat die wetgewer bedoel het dat ’n proklamasle Ingevolge artiká.

i
11(1) altyd ’n redellke tydperk na afkondlglng moet last vlr ver*- 

blyfsveranderlng nle, Dlt is denkbaar dat ten aanslen vani’n be** 

paalde gebled dlt so onredellk sou wees om dlt nle te doen nle 
i 

dat die versulm om dlt te doen aanvegbaar sou wees,maar op die

। 
gegewens voor hierdle Hof is daar geen aanduldlng dat die onder- 

hawige so’n geval Is nle. Al wat in hierdle verband aangeVoer 

Is, Is die onredellkheid van die reeds genoemde retrspektlwi- 
।

telt en van die toepassing van die Wet op die dag van afkopdlglng,

V Qhx

’n dag waarop die betrokke persons nog nle die ultvaardlgInlg 
A

van die proklamasle kon geweet het nle, Ook laasbedoelde omstan*- 

dlgheid is, geslen die uitgestrektheld van ons land, 1n onvlermy* 

delike insldent by alle wetgewlng wat by promulgasie onmidd.ellk 

van krag word en die oorwegings In verband met retrospektlwil~ 

telt genoem, geld ook ten aanslen dearvan» Wat bedoelde onweten-* 
। 

des betref Is dlt heel onwaarskynllk dat die Wet ten aanslep van 

’n tydperk van onvermydellke onwetendheld teen hulle toegepás saL 

word./......
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word* Onredellke optrede van daardle aard word nle sender 

meet veronderstel nle (Johannesburg City Council v. Consten|deles

1936 A.D. 1 op bladsy 17$ Rex v» Abdurahman. 1950(3) S.A. 136

op blasdy 150)* Dit Is ’n oorweglng wat met omsigtigheld a|an>- 

gewend moet word en wat nie as regverdlglng vir ledere on** . 

redellkheld kan dien nie» maar dlt neem nle weg nie dat so'n 

gerlnge moontllkheld as wat hler ter sprake Is, welnlg gewlg kan 

dra; en of so’n onwetcndheld bestaan of nle, sou, waar nakdmlng
i

van die Wet ten tyde van die ten laste gelegde mlsdryf Inder- 

daad onmoontllk was, die onmoontlikheld as !n voldoende verde- 

dlglng kan dien.

Om genoemde redes Is ek ven Oor*- 

deel dat die proklamasle nle ongeldig Is nle.

Die appel word van die hand

gewys*

Schreiner, A.R. )
)

Van Blerk, A.R, )
) Stem sagm*

Van Wýk,Wn. A.R. ) 
)

Hb Ime s, Wn• A.R• )



MAGISTRATE’S FURTHER
REASONS FOR JUDGMENT

36.

IN THE MAGISTRATE'S COURT FOR THE BISTRICT OF 
PIETERSBURG, HOLDEN AT PIETERSBURG.

REGINA versus ALFRED MAILULA

FURTHER REASONS FOR JUDGMENT IN TERMS OF RULE 
63(4) OF THE MAGISTRATE'S COURT RULES.

According to a minute received from the

Attorney-General on the 23rd September, 1958 it appears 

that Appellant was, on 15th September, 1958, granted 

leave to amend his original notice of appeal by adding

the following ground of appeal: 10

M5* The conviction is bad in law in that Proclamation

260 of the 17th December 1954, in t^rms of which the

Governor-General purported to apply the provisions 

of Act 52 of 1951 to the Magisterial district of 

Dietersburg, is ultra vires section 11(1) of the 

Act and consequently invalid on the following grounds

(a) The proclamation has retrospective effect 

and the Governor-General is not empowered by section 

11(1) to apply the provisions of the Act retro
spectively 5 and/or 2

(b) The Governor-General in issuing the Procla

mation did not comply with section 11(1) in that the 

proclamation provides that the Act shall apply with 

effect from the date of promulgation of the procla

mation and the section requires that the date-of 

coming into force of the Act shall be subsequent to 

the date of promulgation of the Proclamation; and/or

(c) The Governor-General in exercising the 

power conferred upon him by section 11(1) acted
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REASONS ROH JUDGMENT

unreasonably in that the effect of the Proclamation 

was that the remaining on land without the permission 

of the owner or lawful occupier, which was not an 

offence on the 16th December, 1954 became an offence 

on the 17th December 1954, being the date of promul

gation of the Proclamation and persons were not

given a reasonable time after promulgation to vacate 

the land so occupied.”

Proclamation No. 260 of 1954 is the Proclama

tion by which the provisions of Act 52 of 1951 were 10

applied to the Magisterial district of Pietersburg. It 

was signed by the Governor-General on the 7th day of

December 1954 and promulgated in Government Gazette No. 

5391 on the 17th December 1954.

The added ground of appeal attacks the valid

ity of the Proclamation in that it is alleged to be ultra 

vires section 11(1) of Act 52 of 1951, the enabling Act.

Section 110 of the Magistrate’s Court Act, No. 

32 of 1954, reads as followss-

”No Magistrate’s Court shall be competent to pro- 20

nounce upon the validity of a provincial ordinance 

or of a statutory proclamation of the Governor-General 

and every such Court shall assume that every such 

ordinance or proclamation is valid.”

This court therefore has no jurisdiction to 

decide upon the validity of the proclamation and has to 

assume its validity.

(Sgd.) G.A. ROBERTSON.
ABD. MAGISTRATE s PETERSBURG.

24.9.1958.
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IN THE SUPREME COURT OF SOUTH AFRICA 

Transvaal Provincial Division.

13th November, 1958.

ALFRED MAILULA v. REGINA

GALGUT, AeJ.: The appellant was found, guilty of contra

vening Section 1(a), read, with Section 2(1) of Act No.

52 Of 1951 (Prevention of Illegal Squatting Act), read 

with Proclamation No. 260 of 1954, in that during the

period. 3rd November, 1956, to the ,22nd January, 1957, he 

wrongfully and unlawfully entered upon or remained on the 

farm La Rochelle in the district of Pietersburg, which is 

in an area which has in terms of Section 11(1) of Act

10

No. 52 of 1951 been defined as an area to which the pro

visions of that Act apply. It is alleged in the indict

ment that he remained on the farm La Rochelle in the 

district of Pietersburg without the permission of the 

owners or the lawful occupiers thereof.

There were originally 12 other persons accused 

together with the appellant, but during the course of the 

trial a separation of trials was ordered and the Crown 20 

first proceeded against the appellant, who was accused No. 1, 

For the purposes of this appeal the following 

facts are common cause: The farm falls within an area to 

which the Act applies. The appellant, together with the 

other accused, had been living on that farm for many years 

prior to 1948. In 1948 they were given proper notice to 

vacate the farm, and this they have not done. The 

appellant and the other accused knew of the contents of 

Proclamation No. 260 of 1954 because they were previously 

prosecuted for the same offence. The charge sheet in that 30 
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matter was defective. The relevance of the previous 

prosecution was to indicate that the appellant and the 

other accused had full knowledge of the Proclamation. 

The appellant is on the farm without the necessary per

mission.

The relevant sections of Act No. 52 of 1951 

are: (The underlining is my own).

Section 1(a): "Save under the authority of any law, or 

' in the course of his duty as an employee 

of the government or of any local authority, 10 

no person shall -

(a) enter upon or into without lawful 

reason, or remain on or in any land 

or building without the permission 

of the owner or the lawful occupier 

of such land or building whether such 

land is enclosed or not.”

Section 2(1): "any person contravening the provisions of 

section one shall be guilty of an offence 

and liable to a fine not exceeding twenty- 20 

five pounds, or to imprisonment for a period 

not exceeding three months, or to both such 

fine and such imprisonment.”

Section 11(1): "Save and except the provisions of section 

nine, this Act shall be in force only in 

such areas as may be defined from time to 

time by proclamation by the Governor-General 

in the Gazette, and from such date as may 

be so proclaimed.”

Section 11(2): ”The Governor-General may at any time declare 

by proclamation'in the Gazette that as from 30 

I
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a date to be stated in such proclamation

this Act shall no longer be in force in 

any area defined in terms of sub-section 

(1), or in any portion of such area." 

The relevant portion of the Proclamation readss

“Under the powers vested in me by Section 11(1) 

the Prevention of Illegal Squatting Act, 1951 (Act 

No. 52 of 1951), I do hereby declare that the provi

sions of the said Act shall apply to the Magisterial 

District of Dietersburg with effect from the date of 

promulgation hereof.“

The Afrikaans version readss

“Kragtens die bevoegdheid my verleen by 

Artikel 11(1) van die Wet op die Voorkoming van 

Onregmatige Plakkery, 1951 (Wet No. 52 van 1951), 

verklaar ek hierby dat die bepalings van genoemde

Wet met ingang van die datum van afkondiging hier- 

van op die magistraatsdistrik Dietersburg van toe

passing is.”

This Proclamation is dated the 17th December, 1954.

The notice of appeal, as amended, raised several

grounds but Mr. Doots, who appeared for the appellant, 

argued only the ground set out in paragraph 5. That ground 

of appeal is divided into three sub-paragraphs, and reads?

“5. The conviction is bad in law in that Proclamation 

260 of the 17th December, 1954, ... is ultra vire 

Section 11(1) of the Act and consequently invalid 

on the following grounds?

(a) The Proclamation has retrospective effect and

the Governor-General is not empowered by 

Section 11(1) to apply the provisions of 

the Act retrospectively; and/or

10

20

30
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(b) The Governor-General in issuing the Procla

mation did not comply with Section 11(1) 

in that the Proclamation provides that the 

Act shall apply with effect from the date of, 

promulgation of the Proclamation and the 

section requires that the date of coming 

into force of the Act shall be subsequent

to the date of promulgation of the Procla

mation; and/or

(c) The Governor-General in exercising the 

power conferred upon him by Section 11(1) 

acted unreasonably in that the effect of 

the Proclamation was that the remaining on 

land without the permission of the owner

or lawful occupier, which was not an offence

on the 16th December, 1954, became an offence

on the 17th December, 1954? being the date

of promulgation of the Proclamation and

persons were not given a reasonable time 

after promulgation to vacate the land so 

occupied.”

10

20

Mr. Loots, in support of the ground set out in paragraph 

(a) above, argued that the Proclamation came into opera

tion immediately on the expiration of the 16th December, 

1954, that is within one second after midnight on the 

16th December, 1954. For that.submission he relied on 

the Afrikaans version of the Proclamation, on Section 

12(3) of Act No. 33 of 1957? the Interpretation Act, and 

on the meaning which is not infrequently attributed to 

the word ’’from'* in many of our Statutes and decided cases. 30

For the purposes of this appeal I am assuming 

that the wording of the.Proclamation and the effect of
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Section 13(2) of Act No. 37 of 1957 is that this Procla

mation did in fact come into force within one second 

after midnight on the 16th December, 1954. On that assump

tion Mr. Loots relies strongly on the case of Rex v. 

Zock9 1927 T.P.D. 582, in which he says this Court held 

that any legislation made by any person to whom authority 

has been delegated and which is retrospective is bad 

unless the enabling Statute specifically authorises

retrospectivity. An examination of the case of Rex v.

Zook indicates that the learned Judges in that case were 

faced with two problems: The first was the question of 

10

retrospectivity and the second was the impossibility of 

performance of the acts set out in the relevant Proclama

tion. At page 584 BARRY, J., who delivered the Judgment, 

is reported as saying:

"Indeed, when the proclamation is construed in 

terms of section 14(2) of the Interpretation of

Laws Act 5 of 1910 it came into operation immediately

on the expiration of the 17th February so that non-

compliance on the 18th with the duty imposed would 20

be a contravention of the Act. And the 18th February

is the date on which the persons affected can first 

become aware of the Act coming into force. Construed 

in the light of the Interpretation Act, the procla

mation has retrospective effect, and in any event 

on the facts the duty Imposed on the natives cannot 

be carried out on the date specified, so that the

proclamation is invalid, because the date specified

is bad and cannot be adopted. The proclamation 

should fix a date which will give the natives a 

reasonable time to move from the scheduled urban

areas to a location, native village or hostel."
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11(1) and the use of the word ’'from’' therein indicates 

clearly that the proclamation must fix a date in the 

future. His authority for that submission is Stroud, 

Volume II, page 1182, and the cases there cited. He also 

relied on the case of The Goldsmiths1 Company v. The West

Metropolitan Bailway Company, 1904(1) K.B.D. 1, and the 

dicta appearing at page 5 of that judgment. Those authori

ties indicate that in legislation, when the word ’’from"

is used and a date is given the day on which the notice 

itself appears is excluded. He also drew our attention 

to cases to the contrary effect, namely, Glassington and

10

Others v. Rawlings and Others, English Reports, Volume 102, 

page 653? and Retail Traders Financial Corporation Ltd, v! 

Registrar of Deeds, 1953(2) S.A. at p. 297. The weight 

of authority he urges indicates that the words "and from" 

such date as may be so proclaimed in Section 11(1) indi

cate that the Governor-General could only have issued a 

proclamation having effect after the date on which it 

appears and not on the date of publication as in this 

case.

The difficulty which I have with this argument

raised by Mr. Loots appears from the wording of Section 

11(2) of the same Act. It will be seen that where the 

Governor-General has to declare by way of proclamation in 

the Gazette that a particular area shall no longer be 

subject to the provisions of Act No. 52 of 1951, the words 

are "that as from a date to be stated". The fact that the

Legislature decided in Section 11(2 to use these words

indicates that they intended that when an area was to be 

deproclaimed that a future date would be specified.

Different words are used when an area is to be defined.

This difference in wording between Sections 11(1) and (2), 
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in my view, indicates that when an area is to be defined 
the Governor-General need not fix a day in the future. [ 

The purpose of the statute and the purpose of defining 
an area also suggest that immediate effect is desirable. I

For these reasons the ground of appeal set . I 

out in (b) must fail.

The third ground of appeal rested on the fact 

that the proclamation was invalid for want of reasonable

ness in that it did not give the persons concerned time 

to vacate the area or any portion of the area if they 10 
were occupying unlawfully. It is because of this want ! 

of reasonableness, so it is urged, that the proclamation 

is rendered invalid.

The answer to that submission is to be found 

in cases like Bex v. Mannheim, 1943 T.P.D. 169« The 

relevant portion of the headnote, which correctly reflects 

the judgment, readss 

"Held, further, that the regulation was not 

invalid on the ground that it rendered unlawful a 

possession which was in its inception lawful inasmuch 20 

as the accused would escape conviction where he had 

not had a reasonable opportunity for discontinuance 

of the possession....".

At page 173 of that report MILLIN, J., who delivered that 
judgment, is reported as sayings j

"The principle to be applied is that laid down 

in Burns v. Nowell (£ Q.B.IL 444, at p. 454). It is 

thus stated in 9 Hailsham, sec. 9, at p. 17: ।

*A continuous act or proceeding, not originally 

unlawful, commenced before the passing of a 30
statute which prohibits it, cannot be treated | 

as unlawful by reason of the passing of the |



46. JUDGMENT

statute, until a reasonable time has been allowed 

for the discontinuance of the act or proceeding; 

and in considering what is reasonable time for 

such discontinuance the question whether a 

person is or is not ignorant of the passing of 

the statute or whether his ignorance is in the 

circumstances excusable may be taken into 

account.’” 

Mannheim1s case was also considered in the

case of Mokanyana v. Vereeniging Municipality, 1951(1) 10

S.A. 587. There ROPER, J., at page 588, quoted the 

above passage from Burns v. Nowell with approval and went 

on to say;

”It seems to me that this rule of criminal
law purges the by-law or Regulation of the attribute

of unreasonableness which it might otherwise have I 

been held to possess. The rule of criminal law 

prevents the application of the Regulation in such 

a way as to cause hardship of the nature suggested] 
and, therefore, the by-law cannot be held unreason-1- 20 

able on that ground.**

With these dicta of the learned Judge I am in

respectful agreement. The regulation with which we here | 

have to deal came into force on the 17th December and if | 

any person affected thereby had not or could not on the | 
। 

specific facts have vacated within a day or so after its | 

appearance, and had he been prosecuted, he would have been 

exempted from criminal responsibility on the grounds set | 

out in Mannheim1s case and Mokanyana* s case. .

Por those reasons I am of the view that the j 30

proclamation is not invalid for want of reasonableness.

The appellant had been resident on this farm for many 
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years before this proclamation came into effect. It is 

clear that he knew of its contents and had at least two 

years before November 1956 in which to leave the farm. 

This he failed to do.

Por the above reasons the appeal should be 

dismissed and the conviction and sentence confirmed.

THERON, J*; I agree. The appeal is dismissed and the 

conviction and sentence are confirmed.


