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IN THE SUPREME COURT OF SCUTH AFRICA

(Appellate Division)

In the matter betwsen &=

DANIEL NGWENYA First Appellent
MANDHLENKOSI NTCMBELA Second Appellant
and

E E G I N A Respondent
Coram:Beyers, Malan et Ramsbottcm, JJ..A,

Heards 9th WNovember, 1959, Delivered:~ J—L — W “1J-i

JUDGMENT

Y S WP - e Gm WS ae e

BEYERS J.A. i~ The two appellents appeared before
MILNE J. end assessors in the Durban and Coast Local Divisicn
on charges of attempted murder and attempted rcbbery. Both
charges arcse from an unsuccessful attempt by two persons te
hold up a motor-van, in which the complainants, Govender end
Mncunu, were conveylng money from the Noodsberg area of Natal
to Durbene. A number of shots were fired from & revélver in the
course of this attempt, The case against the second appellant
Ua B
was that he was one o{»two“persons who attempted to hold up
the vane The case &8galnst the first appellant was thabt he had

conspired with these persons and had laid the trap Into whlch
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i1t was hoped the corplalnents would fall.

The appellants were found guilty of
attempted robbery. The first appellant was sentenced to seven
years lmprisconment with compulsory labour, &and six cuts; the
second appellant to eight years imprlsonment with compulsory
labour, and cilx cutse

At the tlme of the attempted robbery
the first appellant was employed a8s 8 traveller by a firm of
general dealers in Durban. The two men upon whom the atterpt
at robbery was made - Govender 2nd Mncunu =~ were omployed
by the seme firm. The first appellant and Govendsr, each of
whom drove one of the firm's vans, frequently operated in con=
junctlion with one another 1In dellverlng to cuatomers in out=-
lying districts the merchendlse, malnly groceriqs, for which
the first appellant had booked the orderss The practice was
for them to travel togethsar to & certsln polnt, with both vans
fully loaded with goodse. The first dellverles would then be
mede from the first sppellant's vane When he had amptied hls
van he would replenish 1t wlth goods from Govender!s van, and
complete the dbliveries whilst Govender returned to Durbene The
dellveries weres mede against payment of cash,alwayse. The first
appellant was the one who normelly would collect the_monay and
convey 1t back to his employer in Durbane
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On October 8th 1958, the day of the
attempted robbary, the twc vans were fully loaded with goods
for delivery to customers in the Noodsberg sresa. The first appel-
lant arranged with Govender that he would meet him at a shop »
Cole's bearoom =~ somewhere in this areess It happened to be
the appellent's hirthday and as he had plenned not to return to
Durban that nightge he had arrsnged wlth hls employer that he
would hand over the money collecteé by him to vaender end
Mcunu, who would be returning to Durban thet same day.

Bsfors leaving DUPbgn that morning
the first eppellsnt picked vp three passengers. They were &
young girl called Royal Nellle, who was goling to attend a wed=-
Ging In the region which the flrst appellent would be visiting;
Tloyd Mtembu, an scqueintance who had asked to ée teken as fer
8s a place called Theba Mhlope, where the girl ﬁe was courtling
lived ; &nd the second appellant, who was & frlend of Lloyd
Mtembue On the way to Noodsberg he drcpmd his.two maele pagw
sengers at the foot of the hill known as Thebe Mhlope. This
was In the latef ﬁgggg;oon.

The first appellant and Govender
duly met one another leter in the day at Cele's ‘te&roome. Fronm
there they proceedsd “c deliver thelr goods to thelr verlous
customerss

That/'ll.ll



Thet evening after dark, as Govender
and Mcunu were returning %o Durban wlth the money handed to
them by the first appellant, thelr van was waylald by two men
a3 1t was climbling the hill, Thabka Mhlcpe, mmre‘or less at the
spot where the first appellant had previously dropped Lloyd
Mterbu and the second appellante

Govender wes driving the vane The
men on his side of the roed thrust e paper bag containing & sub=
stance Eg;%ﬁiéi%g chill powder into his face« The man on the
other side of the van, where Mncunu was sltting, basnged on the
door of the van, and fired some shots from a revélver. Desplto
the attsntions of the men on his slde Govender urged the van
up the hill &nd the two highwaymen fell away from its sidess

Upon subsequent exam;nation cf the
van & palm=print was detected on the door on which the man with
the revolver had banged. The print was lifted, ond was found
to correspond wlth the right-hend palm=~print of the second
appellant.

There can be no doubt that the
second appellant was one of the two men who attempted to hold
up the van that evening. Fe and his companion Lloyd Mtembu
wore dropped et that very spot esrlier in the day. A witness
Ellen Magwanezl, who llvesf at the foot of th%hill, testified
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to having seen two men a&lightling from a van at that spot that
ncrminge The van from which they got down was 8 small blue
van, whlch answers to the descriptlon of the firat appellant's
vane One of them appeared to her to be carrying a paper bage
She says they sat down under a tree, and, from ﬁer house, she
observed them there for the rest of the day. Tﬁe two whom she
saw were, without doubt, Lloyd Mtemb§"and the seécond appellante.
At about sunset she saw them leave the spot where they had been
sitting, and start walking up the hlll. After & whlle she heard
the sound of a motor-vehlcle travelling up the hill., She also
heard three reportse.

The second eppellant seys that
when he and Lloyd Mtembu allghted from the flirst appellant's
van they went to a place some dliatance away where Lloyd Mbtembu
hoped to find his frlende They got to this place st about 11
a.ma, 8and found that the girl was no longer there, They returned
to the road st about 12 noon, and walted there in the hope of
getting & 1ift back to Durban, At about 3 or 3.30 p.m. they
heiled 8 passing tex! and were taken In 1% as far es Tongasate.
Ho denies that he wess in the vicinity of Thabs Mhleope that
evening, and that the palm-print on the van was put there by
hime

The triel court accepted Ellentg
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evidence that the two of them were still st this spot when dark~
ness fell, and I cand see no good reason for dlsturbing thls
finding«

The positlon then 1s that the
second &ppellant weited at this spot throughout the day. Goven=
der's van wag waylald at that very spot, and the second appel~
lantts palm=-print was found on the door of the van on which the
highwayman with the revolver had banged.
| The revolver from which the shots
were flred was subsequently found by the pollcs. The witness
Vela Ntombels, who is a brother of the gseccond appsllsnt, told
the court that early in October 1958, the second appellant hand~
ed him a parcgls. Vela 1In turn handed the parcel to one Jonsa,
Jona was not called as & wltnedss On October 10th, that is,
two deys after the attempted robbery, Jona sold a revolver to
his brother, Sijumba, who secreted 1t 1n the house of another
brothsr called Ndwens. The police retrlieved the:revolver frcem

ow’t
the lastenamede. As & result of teats cesrrled and comperisons

made with & spent cartrldge casse, whlch was found at the acene
of the attempted robbery, this revélver was proved to the satls-
faction of the court to heve been the one from which a shot was
fired at the spot where the van was sttacked.

The second appellant says that the
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parcel which he handed to Vela con¥ained & torchs Despite ths
fact that Jona was not called as & wltness the“court drew the in~
ference that the psrcel must heve contained the revolver in
guesticn. Quite apart from the questlon whether the ccurt was
entitlad to draw this inference In the absence of svidence from
Jona, I have not the slightest doubt regarding the second appel~
lent's participatlon In the affslrs That Lt was an attempt
at robbery also admits of no doubt. The second &ppellant énd
his companion were mesked, a8nd clesrly demonstreted their Ain~
tention of holding up the vana

The second appellant]was therefore
rightly convécted end hls appeal fallse ;

With regard to the first appellant,
the evidencs which I have so far reviewed lmpllcates kim only
In so fer as it shows thet it was he who dropped the two high~
waymen at the place where tne sttempt at robbery was made.

Tor the rest,the cvidenc agalnst
the first appellant ils purely circimstantial.

®ight factors, frow which the in-
ference of gullt was drawn, are listed in the trial court's
judgments They are -

(1) The abovementioned fect thet it was he who brought the -

highwaymen/ ...«



highwgymen to the scene of the crimes

2, That he delayed the departure of Govender 8nd Mncunu until

1t was dsrke According tc Gcvender the filrst eppellant wasted

a great deal of tlme in dellvering the goods to the customwers
that day. He says "he wculd go into the shop and talk & lot and
"have tea and so forthe " THe flpbt appellent denics that he
tarrted unnecessearily 24 any of the storass Hb says the goods
hed to be delivered and he would entor the storss and take
orders and speak %to the psople thers. What is perhaps of more
significance 1s Govender's complalnt that the late delliverles
were belng made from hlg vans The usugl practlce wag for the
gcods to be transferred from his van to the first eppellant's
ven, and for the latter to complete the dellverles. Gcvender
says that by arranging the work in this manner he was usually
back in Durben by 4 pem. On this day hls deperture was de-
layed untll after 6 p.m. Jt was dark when he reached Thaba
Mhlope. It mey of courst be that, es he was staying over at
Noodsberg for the night, the flrst appellant wanted Govender

to be there to receive 81l the money before returning to Durban,
On this aspect of the cese the learned judge says t-

e accept Govender's evidence that the accused was burpesely
delaying dellverles from Govender's veohlcle,nor are we dls-
suasded from so doing by the consideratlon that Govender admlt. -
ted in cross~sxamination that it would be In order for a com-
mercial traveller =~ which No. 1 accused was =~ to spend

seme’y e



some time tea=drinking and talking with his customers. "

3« Thet at one of the stores the flrst-sppellant tried to dls~
suade Govender frcm beking 2s 8 passenger to Durban & man named
Tusi. When he heard that they intended givin; Tusl a 1lift he
seid to Govender snd Mncunu that they must not do it. He sald
that "if enything happsned on the van and Tusi got hurt, the in~
"surance would not pay. " The first appellant does not dis-
pute this. Thls remark may of ccurse have been msde in all In-
nocence, but when Gcvender pcinted out that Tusi was one of thelr
customers and might be offendad if he were refusec 8 1ift, the
first appellent would not ses the loglc of thise The first
appellant had himself freely glven 11fts to others that day.

It may be asked, if there was to be an ermed robbery, what dif-
ference would it make if Tusl was &lso in the van, in which,
besides Govender and lMncunt, there would slso be two others, as-
slgtants of Govender. Apart from the fact thét the robbers
would f£ind it easler to cope with four persons thean with five,
one dced not know what 6lse the first appellent may have had in
mind, Tusi might be a "difflcult” customer to rob, hls presence
may have upset the seating arrangements in the ven, he might

be 2 man who normally sarried a flrearm, etc: Whatever the posi-
tlon might be, the trlal court does not appear to have attached

much importance to this aspact cf the case.

b4ef/croarns
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4, That s seelng them off, the flrst appellant wished Goﬁen~
der and Mncunu "heppy landings". The first eppellant denles

that he used thess words. Here asgain, the learned triel jhdge

Y

quite rightly obsdrves that "Wishing them happy lendlings was net,
| é

"of course, in the least necessarily/ siniater; nor doses the ac=~

Moused's false denial that he ssild it prove the cese against

"himb " !
t

dis- ;

5. That in order to wersuads Govender and Mncunu from taking

'

Tus!l with them, the first appsellant also warned them that‘"Tusi
"might have a gang walting for them on the roade " The first
appellant denles that he sald this. The triai coprt accepted
ne evidence of Govandar - who made a good Impression ob the
court = end Mncunu onf this point, end In my opinion duite
3

rightly consldered it to be Importants The learned triaﬂ judge

gays in thls connectlion :-

"The warning ehout Tusi's gang was not explalned by the accused,
but simply denied by him, In the absence of some explanaﬁion asg
to why he esald this we find ourselves unsble to think that he
d1d not know that a robbery of the complalnants was golng to be
attempted that eveningesseseevess '
On the basls that the accused did say this about a'gang of Tusi!
teken in conjunction with other fectors, it Qeems to us to be In
congistent wlth his innocence of the projectéd attempte - Nor c&n
woe concelve It ss reasonable that Govender aﬁd Mncunu might

heve conspired falsely to sey that the accused had warned them

sbout the possibility of thelr belng waylaiGQ " :

!
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S
4, That in seelng them off, the first eppellant wished Goven~
der and Mncunu "happy landings". The first eppellent denies
that he used theés wordse. Herse aga@n, the learned trlal judge
quite rightly obsdrves that "Wishing them hasppy landings was not,
"of course, in the least necessarilyf sinlstery nor does the ac=~
"cused's false denial that he sald it prove the caso agalnst

"™Tim, "

\

dlg-
5. That in order to wersuade Govender &nd Mncunu from taklng

Tusil wlth them, the first appellant also warned them that "Tusi
"might have a gaﬁg waiting for them on the road. "™ The first
appellant denles that he sald this. The trisl coprt accepted
he evidence of Govender ~ who made a good impression on the
court = and Mncunu onf this point, end In my opinion quite
rightly considered it to be Important. The learned trial judge

says in thls connection :-

"The warnlng ebout Tusi's gang was not explalned by the accused,
but slmply denied by him. In the absence of scme explsnation as
to why he sald this we find ourselves unable %o think that he
d1d not know thet a robbery of the complelnants waz golng to be
attempted that evenlng.;.........

On the basis that the accused dld say this about a gang of Tusi's
taken in conjunction with other factors, 1t seems to us to be in-
congistent wlth his innccence of the projected attempts Nor c&n
wo concelve it as reasonable that Govender and Mncunu might

have conspired falsely to say that the accused had warned them

about the possihility of their belng waylalde *
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44 Thet imn seeins them off, the flrst appellant wished Goven-
der and Mncunu 'happy lancings". The first appellant denies
that he used theée wordss Here aga;n, the learned trial judge
quite rightly obsdrves that "Wlshing them happy landings was not,
"of course, in the least necessarily/ sinlster, nor does the ac-
"cused's false denial that he sald it prove the caso against
"him. "

dig-
5 That in order to wersuade Govender and Mncunu from takling
Tusi with them, the first appellant sglso warneé them that "Tusl
"might have a gang waltlng for them on the roéde " The first
appellant denies that he sald this. The trisl coprt accepted
the evidence of Govendsr = who made & good impression on the
court = and Mncunu onf this point, snd in m& opinion quite
rightly considered it to be important. The lesrned triesl judge

gays in this connection :-

PThe warning ebout Tusl's gang was not explained by the accused,
but simply denied by him, In the abgence of scme explanation as
to why he sald this we find ourselves unable to thlnk that he

did not know that a robbery of the cowmplalnants was golng to be
attempted that evaningeeceseereae

On the basis that the accused did say thls about a gang of Tusl's
taken in conjunction with other factors, it seems to us to be in-
conglstent with his Iinnocence of the projected ettempte Nor c&D
we concelve Lt &8s reasonable that Govender and Mncunu might

hevae conspired falsely to say that the accused had warned them

about the possibility of thelr being waylaid, "

6./...".
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Callod to “Une
6« That, st Tusi's store, the first appellant &emk lMncunu esids,

awd gsaid to him : "You must not dle for the property of scmeone

else«If someone shows you s thing which kills.hand the money to
that persons" Thls also was denled by the first sppellant. Des-
pite the fact that the triasl court found thet Mncund "was not
an altogether satlsfactory wltness" 1t accepted his evidence

on this point. Nr. Hefer, who appeered on behalf of the first
appellant, submitted that Mncunu was not only an unsatisfactory
wltness, but & thoroughly bad dne, Bnd ought not toc have bsen
believed, My own lmpression, sfter reading through hls evi~
dence carefully, is that he 1s 8 thoroughly stupid and dullw~
witted witness. On more than one occaslon the trial court's
patience was sorely tried by him., Notwithstanding thls the
trisl court accepted thls evidence of his. The learmed judge
says -

"Mncunu's evidence thet he wag privately told by the accused
not to risk his 1ife but to hand over the money Lf a thing
ware shown to him, 1s uncorroborated and is denled by the sc~-
cuseds« Mncunu was not an altogether satisfsctory witness
but in spite of that we are disposed to believe him on this
point. We do not think that he Invented thls,partly because
after assessing hls quality as best we could, we do not think
— O U et A Mot Unmaaa T LY,
he could have Invented 1t, it was the %ruthas It was in accord
with what tha Bccvsed sald both to Govender end Mncunu about
Tusi!s gang. It 1s not improbable thet he seid what Mncunu
said he sald bto him, because he either wanted to pave the way =
to an unresisted robbeéy or to protect Mncunu = or bothd"

The/......



The trisl ccurt appears to have treated this matter with the
necessary 8mount of care snd circumspection, end its findling In
thls regard must, I think, be sccepteds I may perhaps add thet
1t 1s not wlthout sighificance that 1t was Mncunu who was slngled
out and glvsn this warning. He was the onse who carried the
money-bag, and 1t wasg on his side of the van that the man with
the "thing thet kills" showed up when the sttempt at robbery
was maCoe

7+ That the first appellant knew before he went to Noodsberg
that he would be handing the dsy's taklngs to the corplainants
for them to take back tc Durban.

8s That he falsely denied to Sergt« Malan that he had dropped
two men at Thaba Mhlope on the day of the attempted robbery.
Sergta Malen says that he Interviewed the flrst appellant on
the following day. He says : " I Informed him that there had
been en attempted robbvery on the slopes of Thaba Mhlope ¥Hlll,
and I informed him that I was In possession of Information that
he had conveyed two nativethales to a spct at the foot of

Thaba Mhlope Hill, I also informed him that those netives

were dropped there by him, and the reply that the eccused gave
was thet he knew nothing about 1t« ™  The fiyst appellant de~
nied thet he was told this by Sergt. Malan.

As/oooooo
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As tc thls, the learned trlal judge says ¥~

"the asccused gave 2 version different from that o¢f Sergeant
Melen,. He sald he had been asked by the Sergeant:'With whom
d1d you come here' and he had replied thet he had come with s
girle Further,that the Sergesnt had put no more questlons to
him untll aefter he had seen Nellls, end thet if he had besen
esked ebout ths men before,hs would have told the Sergeant the
truth. Sergeant Malan's verslon wes thet about half an hour
before ha saw Nellle he told the mccused about the information
he had about two men belng dropped st the foot of Thabe Khlorse
the previous day, and that an attempted rotbery hed been com-
mitted by two men tre previous evening, and that the esccused
had denled &ll knowledge of this. He sald that it was cnly
after he had interviewed Nellle that the accused cdmitted that
he had dropped two men et Thaba lthlope the previous day. On
the basis thet Nellle was right and Sergeant Malan was wrong
in saying that Nellle was first interviewed by the Sergeant

in the accused's presence, we find ourselves fully persueded
thet Sergeant Malan's version 1s the correct one and that the
accused's 1s not« Sergeant Malan sald he diarized hls Inter-
view with the accused and although he had the dlary with him
In the wltness box he was not asked tc produce lt, Morsover,
it seems most unlikely thet whon he found the &accused he would
not have promptly put tc him the informetlon which he had. Ser-
geant llalan impressed us &s belng a capable offlcer and an
honest witness, and nothing that the accused sald caused us to
modify that Impression. On the contrary we found accused's
story of how he came to kawe take the two men to Thaba Mhlope
most unconvinc ing, though, of course, thére was no burden upon

him to convince us of its truthe "
It is on this evidence that the
trisl court concluded that the fipst appellani was & party to

the/e¢0003
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the attempted robbery. The learned judge sums up the effect of

the evidenca in the following wcrds -

"Putting 811 the pleces together,including the accused's uncen-
vine ing account of how he came to take the parscns who commit-
ted the crime to the admirebly concekived scens of thelr opera-
tions, we find ocurselves convinced that the accused took them
there for the purpose of enabling them to hold up the com=-
plainants tc whom he was going tc hand the money. The only
reasonable inference in our view from 8ll the circumstances

1s that he had previcusly told Ntembu and/or the second accused
that he would be handing over thls meoney to the complainants
and thet he would delay their departure from Noodsberg until
nightfall, " |

It is trus that each factor,taken
by itself, is probably capeble of an lnnccent explanation. I
say "probably", becauvse in some lnstances the first appellgnt
hes glven no such explanaticn, but has falsely denled thet there
was evldence which celled for en explenation. Apart frem this,
however, 1t 18 the cumulative effect of the evidence which must
be ccnsldered,.

TIn Rex V. do Villlers (1944 A.D.

493), DAVIS A,J.A., at page 508, aguctes the well-know}\state-
rment on circumstantial evidence, viz. $=

"Not to speak of greater numbers; even two articles of circum=-
stantbal evidence =-r though eachf/ talken by 1tself welgh but
es a fsather ~  Jjoln them together, you will find them

pressing on the delinquent with the welght of & millstonseser-.

It/..lla.
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It 1s of the utriost lmportance te bear ir mind thet, where &
number of indepsendent circumstances polnt to the same con~
clusien the probabllity of the judtness of that conclualon
1s not the sum of the slmple probabilitles of thoss circum-

stances, but is the compcund result of them, "
He then goes on to polnt out thst

"Thre court must not take sach circumatance seperately and glve
the accused the benellt of any reesonable doubt as to the in~
ference tc be drawn from each one so tzken, It must carefully
welgh the cumulative effect of 211 of them together, and it 1ig
only after it hasg done sc that the accused is entitled tc the
benefit of any reascnable doubt which 1t may have as to whether
the Inference of gullt Lls the only infsrence which cen resson-~

ably be drevm , "

It ls, I think, stretching the arm

/s

of colncldence rather far when one considers that the very person
whom the Tirst eppellznt dropped along the route do the very
thing which he expressed a fear might be done In respect of the
very verscns to whom he feared It might bte done. The question may
be asked : How dild the two highwaymen, who walted for the oppor~
tunity throughout the dasy, know that the vehlcle which they at~-
tempted to hold up,contained something worthwhile. Was 1t purse
chance,cr had the first appellant told ;hem that thsy must walt
for this particulsr vehlecle,and that they woudd be well rewarded,
because he had erranged for it to bring back & sum of money to
Durban ¢ -

In/.-.-.-
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Tha findings of fact from which the
trisl court drew an Inferance of gullt, are largely tased on
credibllity. I can see no zgcod reason for Interfering with these,
whet I may cell baslc, findingse The questlon which remsalns
is whether the inference of gullt was the correctlone to have

been drswn therefrome Desplte the statement ln Rex v. Dhlumeyo

and Another (1948'2}8.4.677 (4) ¥ at page 698) that "upon the

"bare reccrd the Avpellate Court can seldom, Af ever, be in &s
"good a posltlon as the trial judge even to drew Inferences as to
"what 1s the more precbasble frorm the conduct of perticular per~
'gsons whom he hes seen end whom the Appellate Court has not."

1 shell assume in the sppellants! favour that this 1s one of
those cases in whlch the Appellate Court 1s In as good & posi-
tion es the trial court toc declde whet ls the correct AInferencs

to be drawn from the proved facts.{cf«Regina v. Gcorge X% Anor.

1953(1)S.A.382).

In my oplnlion the only reasonablse
inference which can bse drawn from these facts 1g that of gulilt.
That 1s the inference which the trlal court has drawn and,because
I consider 1t to he the correct Inference,it follows that in my

opinlon the sppesl must fall.

In the result the sppeels of both
the first and the second appellant are dlamlssed.

Malan, J.4. IQMQM . * (%?(m
Remshottom, J.A. 5 :



- 192 - JUDGMENT.

13th. May, 1959.

On resuming at 9.30 a.m.:

Counsel for the Crown (Mr. Barker) addresséd the
Court.

Counsel for No. 1. Accused {Mr. Allaway)
addressed the Court.

Counsel for No. 2. Accused addressed the Court.
{(Mr. Brink).

14th, May, 1959

On resuming at 10. a.m.:

JUDGMENT.

MILNE, J.: .
At the outset I should like to say the Court is

indebted to all Counsel for the assistance it has received in

this case. I should also like to say that the Court is

impressed with the promptitude, diligence and skill with which .

the investigations in this case were conducted by Detective

Sergeant Malan.

Before I proceed further, I announce that the Court has

not found the case of attempted murder, alleged in count 1, to

have been proved beyond a reasonable doubt. Apart from the
fact that the occupants of the front seat in the van had all
ducked before the first shot was fired, there is nothing to

show that the shot was aimed in such a way that it was likely

/€0, ..
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to injure them. There is no evidence that any of the other
shots which were fired was aimed at any person. If it was a
shot'that broke the window it may have been fired high for the
purpose of demonstrating that the weapon was loaded and could
be used against life if necessary. |
Both accused are accordingly found not guilty on ¢éunt li
With respéc%?coﬁht 2, it will be convenient first to deal
with the case of No. 2. accused. The Court has come to the
‘donclusion that the case on this count has been established
. 10 against him beyond all reasonable doubt. It has no doubt that'
the two persons who Ellen saw alighting from the van at spot
MAT were No. 2., accused and Lloyd Mtembu, and that her evidence
as to the behaviour of these two during the rest of the day was
as testified to by her. Apart from the fact that the vehicle
answered the description of that driven by No. 1. accused,
and that it was one Wwhich she had frequently seen delivering
goods in that area, the evidence in our view excludes any
reasonable possibility that two other native men were that
morning deposited from such a van at spot ¥A%, This was the

20 spot pointed out by Nellie where No. 2. accused and Mtembu got

off the van and the same spot is referred to by Ellen.

In dealing with this aspect of the case we have not over-
looked the fact that Nellie estimated the time at which No. 2.
accused and Mtembu were dropped as being between twelve and one;
whereas Ellen speaks of the time soon after the 10 o'clock bus |
had passed, though she was unable to say whether the bus was
late or not that day. Nellie's idea of the time was an estimate
only and made after a somewhat cramped journey which involved a
pause at Tongaat. We are satisfied that if two other men had
30 been dropped at the same spot later in the day as the two men
. refefred to by Ellen, and had -gone to the same tree, Ellen must ,

certainly have noticed them, although she went into her house

/from. ..
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from time to time during the day. No one has suggested that
she is gtherwise than a wholly reliable witness and that is the
view that the Court takes of her.

I may say that on this asﬁect of the case the Court
bears in mind that the palmprint of No. 2. accused was found |
the next morning on the vehicle driven by Govender, and the
faet that it was after the two men had transferred themselvesy
to Thaba Mhlope that Ellen heard the sounds of the reports to
which shelhas referred. The Court after considering that
evidenc¢e is satisfied that the palmprint came to be on the
vehicle in the course of the attempt to hold it up. In this

|
connection it is not merely that No. 2. accused was unable to

suggest to Sergeant Malan how his palmprint came to be there.'
I mention that the Court has no doubt that it came to be there
as a result of No. 2. accused placing his palmprint against
the door of the vehicle, and also that Sergeant Malan's
evidence as to the accused's inability to explain it is to

be preferred to his evidence denying that palmprints were
mentiéned to him by Sergeant Malan. But there was No. 2.
accused's inability to suggest, after adequate time for considi
eration, how the palmprint could conceivably have got there
innocently. Govender's evidence shows that the vehicle had
been washed three or four days before. No. 2. accused was,
throughout his evidence, unwilling to concede that it was his
palmprint that was found on the vehicle, and the Court is
satisfied that this was because there existed in his mind no
reascnable possibility that it could have come there in any
innocent way.

With regard to exhibit 1, the pistol, we find that this
was fired by No. 2. accused during the attempted hold-up as
the Court is satisfied beyond all reasonable doubt that the
bullet from the cartridge case, exhibit 2, which was found

at the scene of the crime by Sergeant Malan, was fired from

/the
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the pistol, exhibit 1, on the evidence of Detective Sergeant
Pisani. A There is no question that shots were fired that night
and it is not a'reasonable possibility, in our view, that they
/gg;gd from exhibit 1. by some person othef than No. 2. accused
evidence '
or Mtembu. The remaining/as to how exhibit 1. was found,
though not conclusive in itself, certainly supports the view‘
that it was No. 2. accused who fired the shots and that they
were fired from exhibit 1. ,
I may say that the Court disbelieves the evidence of No.
2. accused that he had handed Vela Ntombela a torch in the
parcel, and disbelieves Vela when he says that it was a long
narrow parcel and that he did not know what its contents were.
Mr. Brink submitted that on the basis No. 2. accused
fired the shots there is nevertheless no proof that he was
attempting to rob the complainant of the money in the vehicle.
He suggested there was a reasonable possibility that he was

attempting, for example, to steal the van; and that there was

no proof that he knew there was any money in the vehicle. He

_ has pointed out that there was no demand by either of the two

men for money. In our view, however, there was no need for
the Crown to prove that No. 2. accused knew there was money
in the vehicle for him to be held guilty of attempting to
steal that money. Further, if he was attempting to steal the
vehicle he was attempting to steal it with its contents, and
we can see no reasonable possibility that the acts testified
to by Govender and Mncunu at the time of the alleged hold-up
were other than for the purpose of robbing the complainants
of whateveéer they could conveniently rob them.

I now deal with the case against No. 1. accused on count
2. The case against him is roughly as follows: (1) That it |
was he who brought the very persons who committed the crime ,

to the scene where that crime was actually committed. ,

J(2). ... '
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(2) . That-at Luthuli's store he manifested anxiety that Tusi
should not- be taken by the complainant to Lurban. His Counsel
does not dispute this but relies on the accused's explanation
in which heé attributed this anxiety to the consideration that
the passengers carried would not be covered by the employer's
insurance if they were injured. (3} That he told the com- |,
plainant at Luthuli's store that Tusi might have a gang |
waiting for them on the road. This was denied. (L) That
he said to Mncunu, separately, at Luthuli's store words to
this effect: "You must not die for the property of somebody
else, If anyone shows you a thing you must hand over the
money“. This was denied. (5) That he delayed the business of
dalivery by wasting time at the places where the two vehicles’
went until it was dark, considered with the fact that No. 2.
accused and Mtembu only moved over to Thaba Mhlope about
sunset and that the attack took place after dark.. The accused
deﬁiéd that there was any deliberate delay on his part.
(6) ‘That when Govender and Mncunu left accused wished them
"Happy-landings“ and shook hands with Govender. This was
denied. (7) That he knew before he went to Noodsberg that
he would be handing the day's takings over to the complainants‘
for them to take back to Durban, (8) That he falsely denied '
to Sergeant Malan on the 9th October when he was first
interviewed that he knew anything about two men having been
dropped at Thaba Mhlope the previous day.

It will be conﬁenient to deal with the last point first.
The accused gave a version different from that of Sergeant
Malan. He said he had been asked by the Sergeant: "With whom
did you come here” and he had replied that he had come with
a girl, Further, that the Sergeant had put no more questions

to him until after he had seen Nellie, and that if he had been

asked about the men before he would have told the Sergeant

> /the. ..
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the truth. Sergeant Malan's version was that about half an

hour before he saw Nellie he told the accused about the inform-
ation he had about two men being dropped at the foot of Thaba
Mhlope the previous day, and that an attempted robbery had been

committed by two men the previous evening, and that the accused

had denied all kinowledge of this.

after he had interviewed Nellie
he had dropped two men at Thaba
the basis that Nellie was right
in saying that Nellie was first

the dccused's presence, we find

He said that it was only
that the accused admitted that
Mhlbpe the previous day. On
and Sergeant Malan was wrong
interviewed by the Sergeant in

ourselves fully persuaded that

Sergeant Malan's version is the correct one and that the
accused's is not. Sergeant Malan said he diarized his inter-
view with the accused and although he had the diary with him
in the witness box he was not asked to produce it. Moreover,
it seems to us most-unlikely that when he found the aécused

he would not have pfomptly put to him the information which he.
had. Sergeant Malan impressed us as being a capable officer
and an honest witness, and nothing that the accused said
caused us to modify thet impression. On the contrary we found '
No. 1. accused's story of how he ecame to take the two men to
Thaba Mhlope most unconvincing, though, of course, there was
no burden upon him to convince us of its truth.

As to what is alleged was said at Luthuli's store, we have

no doubt that Govender and Mncunu were speaking the truth when

they said that the accused warned them that Tusi might have a

gang on the road; that he did say "happy landings™ and did

shake Govender by the hand when the complainants left Noodsbers

Wishing them "happy landings" was hot, of course, in the least
necessarily sinister nor does the accused's false denial that
he said it prove the case against him. The warning about

Tusi'!s gang was not explained by the accused but simply denied
by him. In the absence of somé explanation as to why he said

/this...
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this we find ourselves unable to think that he did not know
that a‘robbéry of the complainants was going to be attempted
that evening. The notion suggested by Mr. Allaway that in
the exuberance induced by the consumption of alecohol, the
accused might, to use Mr. Ailaway's phrase, have "slipped this
in about Tusi's gang', that is to say that it was mentioned in
all innocence and not with reference to something sinister
which was in his mind, we find to be untenable. The suggest-~
ion that becuase Tusi was a stranger he might have a gang to
waylay the complainant seems to us to be also quite incongruous.
On the basis that accused did say this about a gang of Tusi's
taken in eonjunection with other factors, it seems to us to be;
;nconsistent with his innocence of the projected attempt.
Nor can we conceive it as reasonable that Govender and Mncunu?
might have conspired falsely to say that the accused had warngd
them about the possibllity of their being waylaid.

Govender gave his evidence well and made a good impression
on the Court. We find ourselves unimpressed by the fact
that there is a contradiction between him and Mncunu about
whether it was known before the start on 8th October that No. 1
accused would not be going back that night but would be hand -
%ng the money over to the complainantss. We believe Govender
when he says that he was told about this by the accused at
Noodsberg, and that the arrangement was not known to him until
then, notwithstanding Mncunu's evidence that Govender was
present when the arrangement was made, We accept it, however;
that the arrangement was made before the expedition started. |

Mncunu's evidence that he was privately told by the
accused not to risk his 1life but to hand over the money if a
thing were shown to him, is uncorroborated and is denied by
the accused. Mncunu was hot ah altogether satisfactory wit-
ness but in spite of that we are disposed to believe him on
this point. " We do not think that he invented this, partly

because after assessing his quality as 7est we could, we do
not...
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not think he could have invented it - and if he did not invent
it 1t was the truth. It was in accord with what No. 1 accusgd
said both to Govender and Mncunu about Tusi's gang. It is not
improbable that he said what Mncunu said he said to him, be-
causeé he either wanted to pave the way to an unresisted
robbery or to protect Mhcunu - or both.

Mr. Allaway strongly urged if the accused planned this
robbery or had been a willing agent in the affair he would not
have been likely to talk either to Govender or Mncunu in the
way alleged. He had, however, partaken of liquor and may on
that account have been less discreet than he otherwise would
have been. Moreover, he knew very well -~ that is if he knew‘
about the projected robbery - that he would be far away. from
the scene of the crime when it was attempted and thus might
very well think that, because of that, he was safe in giving
sﬁth a warning to them.

Finally, we accept Govender's evidence that the accused

‘was purposely delaying deliveries from Govender's vehicle, nor

are we dissuaded from so doing by the consideration that
Govender admitted in cross~examination that it would be in
order for a commercial traveller -~ which Noi 1 accused was -
to spend some time tea-drinking and talking with his customers.
Putting all the pieces together,Aincluding No. 1 accused's
unconvincing account of how he came to take the persons who
committed the crime to the admirably conceived scene of their .
operations, we find ourselves convinced that No. 1 accused
took them there for the purpose of enabling them to hold up
the complainants to whom he was going to hand the money. Thé
only reasonable inference in our view from all the circum-
stances is that he had previously told Mtembu and/or No. 2
accused that he would be handing over this money to the com-
piainants, and that he would delay their departure from Noods-

berg until nightfall.
/We. .
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SENTENCE.

We accordingly find No. 1 accused guilty on count 2.

THE JUDGE: I will consider the matter of sentence and not

pass sentence before 10 o'clock tomorrow morning.

(The Court adjourned until 10 a.m. tomorrow, 15,5.1959).

15th  May, 1959.

On resuming at 10 a.m.:

SENTENCE.

MIINE, J.:

I address you, Daniel Ngwenya. You have been found
guilty of attempted robbery but it has been urged on your be-
half that there was no proof of any threat to do grievous bodﬁ—
ly harm. It is unnecessary to consider this matter as even
if aggravating circumstances were found to be present when the
actual attempt to commit the robbery was made, I should not |
have imposed the death sentence. But even without aggravating
circumstances the crime of attempted robbery is a very serious
one. The attempt in this case was only frustrated by reason1
of the courage of Govender in driving on.

I have taken into account that you have for many years
been entrusted by your employers with responsible work, and
that this was your first offence. You did, on the other hand,
grievously abuse the position of trust which you held in this
case and used your position to further this nefarious deed,

and you must be severely punished. It was your conduct in

delaying Govender's lorry that enabled the attempt to be made

under cover of darkness. It was inside information from you
that made this plan possible. I find, in the circumstances,

/that. .
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