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IN THE SUPREWE COTRT OF SOUTH AFRICA

(Appellate Division)

In the mattar tetwaen §=

N. T. NAICKER & COMPANY Appellant
and
GEOFFREY CLEMENT XAKAZA Respondent

CoramtSchreiner,de Beer,0Ogilvie Thompson,Ramsbottom JJ.A., et
Botha, A.J.A.

Heards 10th November, 1959, Delivered: 27— 1 “ﬁ”j

JUDGMENT

OGILVIE THOMPSON JeAe t= Appellurt, a flrm duly register;d Y
under the Reglstration of Firms Act 1906 (Netal), has as its sole
proprietor one Neralnsamy Thumbi Nalcker who practises eas anf at=
torney &t 118 Victorla Street, Durbane In en ectlon instituted

in the Durban end Coast Locel Division by Respondent agsinst
appellant, the latber was ordered to psy respondent t?e gum of
£375 together with Interest and costs of sult. Appellsnt now ap=~

pealsse
The dlspute between the partles
relates to an amount of £375 which, in the circumstances Lerein-

after detalled, respondent cldims to have deposited with appellant

In/eceane



In trust on 22nd May 1957. Around about that time, Nslrensemy
Thumbi Nalcker was, fof reasons revealed in the ¥ecord, fre?uentn
ly absent from Durban for protracted perlodss Buring such &bsen~

ces, his practice was left in charge of hls younger brother Celver

I
|

Naicker, then a young men of twenty~three styudying for hls maté?
culetion examinaticn and, of course, not a qualified attorneys.
E
The remeinder cf the offlce staff consisted of a Ltypiste, one
Miss Pillasy, and an interpreterpclerk, Magubsne. Fqllowlng the
course adopted at the trial, I shall refer to Celvan Naickeé 8es
"Naicker-Junior"; and for convenience, I shall retain the desig-
nations "Plaintiff" and "Defendant” for respondent and appeilant
respectively.
It appears thet one Dhlemini éwned
a butchery buslness, known &8s Funlmpilo Butchery, conducted at
stall No. 6, Native Beer Hall, Cato Manor, end that one Zondo,
who owned & butchery business in Durban, wlshed to acquire
Dhlemini's Funimpllo Butcherye. Zondo proposed to enter 1nt?
partnership with plaintiff, who is 8 schoolmaster, in relation to
this Funimpilo Butchery. It is common cause that a written con=
| i
tract of sale was concluded between Dhleminl and Zondo in rew~
lation to the Funimpilo Butcherye In terms of that contract,
the price was £750, payable by Zonde to DPhlamini, as to 5355, on_

signing the contract snd, as to the balance of £400, in monthly

Instalments/eecoee
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instalments cormenc ing 25th June 1957+ The contract also provided
that possession of the butchery business should be given ;n the
signing of the contract, It 1s further common cause that_thls
contract of sale was drewn up by Nalcker Junlor on the 1nétruct-
lons of Zondo, who had vrevicusly been & client of defendaht. The
contract was produced (Exhibit B) at the trial_and, on the;faco
of 1%, was duly§ executed by Dhlamini and Zondo on 22nd Mey 1957
in the presencs of Miss Plllay and Maguhsne 8s witnessese .Plain—
tiff disputeé the correctness of thils date of exwcution ( he says
the centrect wes concluded & week esrlier), but he does no@ othaer=
wlse question this contract of s8le or its terms. It is fﬁrther
common cguse that 1t was contemporeneously contemplated that
Nalcker Junlor smixpisinitff should drew up & Deed of Partnership
between Zondo &nd plaintiff concerning the Funlmpllo butchbry
business and that, in cénnection therewlith, plaintiff woulﬁ DAY
over to Zondo the sum of £350e It iIs also undlsputed that a
meeting took place &t defendent's office on 22nd May 1957 iIn cone
nection with the abovemantionad transactlons; that Nelcker Junlor,
Zondo, plaintiff and Dhlaminl were present at this meating; that
on this occesion some meney, origlnating from pé;ntiff, wes
hendlede PFrom thls pcint on, however, the respectlve versions of
the psrties dlametrically dlffer.
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Before exemining this confllcting tesw-
t lmony, feference must first be madse te the pléadings and to the
questlion of onuss Plalntifft!s declaeration averred, In paragraph
three, that plsintiff consulted Nsicker Junicr on 22nd May 1957
with regard to the drswing up of the sale and éertnership Lgrea-
ments which I have mentioned sbovee. Paragreph 4 o the declara~

tion alleged thaet "during the course of such consultation" plaine~
i

tiff handed Naicker Junior £375 to hold "in trust pending the con-
clusion of the sald agreomentse” The declaration then went on

to aver that these agreements were never concluded and that, deg=

pite demand, defendant refused to returm the £375. In its plea,
filled on 26th August 1958, defendant denled pseragraph 3 of the

declarstion and sald that it was consulted by Zondc in relation
|

to the agreements of sale and partnership. The plea then went
on In pasragreaphs 3 and 4 to aver &s follows:

"3e0n the 22nd May 1957,the plaintiff pald to the defendaqt the
sums of £350+040¢ 8nd £25.040. in cash and recsipts for tHese
amounts were given to him, The aaid sum of £350.0.0. was paild as
& deposlt on the purchase price of Store Noa6,Cato Manor Beer
Hall of ELIJAH DHLAMINI, thet i1s to say the butchery business
referred to, and the sald sum of £25.040¢ towards the puréhaae
of stock for the business. Save and in so fer ss 1s conslstent
hereyith Defendant denles paragraph 4 of Plaintiff's Declarations
444t the request of Plaintiff and the seid ELIJAH DHIAMINI and

with the consent of the ssld ALBERT ZONDO,Defendant refunded to
the pleintiff the sum of £375.,0.0. In cagh on the 22nd May 1958,

Plaintiff/.....;



Plaintiff retutned to the Defendant the receipts Issued by the
Defendant to Plaintiff and the sald receipts were duly cancelled.”

’ ‘ ‘ |
By notice dated 25th February 1659 the defence Informed plain~
t1ffls attorneys of an intentlon to apply at the hearing fer en
smendment of paragraphs 3 and 4 of the plea by substituting there~

for two new paragraphs set out in an annexure to the notlces At
: l

the opening of the trial, counsel for the defence stated thet he
proposad to alter the wording of the annexure and would, there-

fore, not move for the smendment until latere. The same day the

) |
defence handed in the altered annexure which reads as folldws:

"3(a) On the 22nd May,1957,ths Plaintiff paid to the Defendant
the sum of £350.0.0. in cash and &8 receipt for this amount waa
given tc him, The seid sum was pasid as deposit on the purchase
price of Store No. 6,0ato Manor Beer Hall,belonging to ELI{AH
DHLAMINI,that is to say,the Butchery Business referred toe

3(b} At the same time,the Plaintiff had intended to pay & sum
of £25.0.0+for the purchaese of stock for the aforesald business
and Defendant wrote out & receipt therefor. After the recelpt hsd
been mede out Plaintiff decided not to pay the money to Defendsnt
and the receipt for £25.0.0.was accordingly cancellede.

3(c) At the request of the plaintiff and the sald ELIJAH bHLA-
MINI,and with the consent of the ssid ALEBERT ZONDO,Defendapt rew-
funded to the Plaintiff the sum of £350.0.0. Plaintiff returnsed
to the Defendant the receipt issued by the Defendant to the Plalne
toff and the recelpt was cé&ielled-

4, Save and in so far ss 1s conslstent herewlth Defendant denies

paragraph 4 of Pleintiffts Declaratione "
This smendment was moved by defence counsel at the conclualon of

pPlaintiff)s/vecasne



plaintiff's case. Plaintiff's counsel objected to the emend-

ment, apparently on the ground that its effect was to raisF a new

1ssue and to withdrew the admission, contained in the original
peragraph 3 of the plea, that £375 had been recelved. Defence
counsel thersupon intimated that he would call Nslcker Jun@qﬁ’
who would explaln how the originsl plea, now sought to be ;mend-
oed, had come to be filed. When the defence had concluded its
evidence, defence counsel sgaln moved the amendment. The learned
. |
triel judge, however, took the view that 1t wes not neces%ary to
desl with the spplication for amendment end made nd order there-

ons He added, in the course of his judgment on the whole case

that "if 1t was necessary to make an order,I would be 1nci1ned
to allow the amendments solely for the purpose of being able to
regard the evidence tendered for the Defendent as to what the

plaintiff had sald to the defendent as nct conflicting with the

plea. " ;

I amf somewhat';t a loss t$ under~
stend why the learmsd judge did not allow the amendment. The
divergence between ths original plea and the rroposed amendment
related mainly to the £25. Save for lmmaterial differencés in
wording and a slight alteratlon In the sequence,the ebove~cited
amendment moved wes substantially 1dentical with that of which
notice hed been given Xemg before the trisl éqmmenced. Neﬁcker

Junilor's evidence afforded an explanation cf why the original

Plea/.seees



blea took the form 1t dides The fact thet an amendment was rew
quired wes, of course, @ matter upon which the plaintiff mlght
reasonably comment; but no p;;judice to plaintiff cculd pqssibly
have ensued from allowing the amendmente 1In foct, evidenc; wes
led, end the trlal proceeded, on the basis that the defence case
was as set out in the smendment moved but never adjudicated upone
In my view this amendment should have been grsnted and this Court
should approach the case on that baslis = as, indesed, waJ the
basis upon which both counsel argusd the asppesl,

The learned trial judgse mede no
reference In his reasons to the onus of proofy Before this Court,
Mr.Brooms, for plaintiff, was dlsposed to accept that tha;onua
rested upon plalntiff as to £25, but submltted that it lay on
the defendant as to the £350s The ssssnce of plalntiff's cass,
2s made in his declaration, 1s (1) that he consulted Naicker
aniq; with regard to the agreements and,in the course th?reof,
(11)handed Neicker JunloX £375,(111)to be held :in trust pe;ding
the conclusion of those sgreements. All three of these sverw
ménts are put in issue by the emended pleas This latter, }t 1s
true, concedes ths receipt of £350 "as deposlt on the purchese
prica of Store Noe 6 otce" and avers the repsyment to pleintiff

£350
of £39; but that in no way impalrs the denlel of the plalhtiffrg

allegations. The same obtains with regard to the original plea,

Save/.llDOl



Save for the different treatment of the £25 in paragraph 3 of

the original plea and in paragraeph 3(b) of the pltered p1e4 pryRe
pectively, there is, in relation to the matter under discu;sicn,
no maetarisl difference bebween the orlginel and the smended ples.
Both pleas put in L1ssue plaintiffts vital allegations that defenw
dant received £375 in trust pending the concluslon of agreements
and that, despite the non~concluslon of those agreements, #he
£375 has not been repalds These allegations form an essen&ial
pert of plaintiff's csge and the procof of those allegations rests
upon plaintiff who s not relleved of that burden by the Qircumﬁ
gtance that, in addition bto donylng plaintiff's sllegations, the
defence has « very rightly e~slso pleaded its version of what
occurredse In my judgment, therefore, the onus of proof lgy upon

the | i
the plaintiff in relatlon to/whole of the £376 (gee Dave Ve Bir-

rell,1936 T.P.D.182;Kriegler ve Minitzer snd Another,1949(4) S.A.

82(A.D.) at pages 8256 ~ 823; Pillay v. Krishne and Another,1946

A, D, 946 at pages 951 =~ 954).
In the aharp cénflict of feact re-

vealed by the avidence, the learned trial judge found In favour

|
1

of the plaintiffts verslion which he descrlbsd as being the more
probable of the twoe The learned trial judge formed the oplinlon
that plaintiff was a truthful wltness snd he descrlbed the thres

witnesses called for the dafence (vliz.Nalcker Junior,Zondo &nd

MagUbane/c aesoe
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Magubane} as untruthful witnesses of whom he "was not prepared

to accept anything any one of them said unless there was corrobo~

b )
ration e% gome other credible evidence, T shall later revert

to these findings on credibllily, but pause here to observe ‘that
' !
findings of thls neture by a trial court not only constltute for-

midgble obstacles In the path of an appellant bubt also manlfastly
|

must be accorded due welght by this Court in declding an appeal,
!

Naicker Junlor depocsed at the trial
that b
that Zondo brought Dhlamsni to him on 2lst May 1957 and, on that

“
)

occasion, obtained Instructions to drew up a contrect of sale in

relation to the Funlmplle Butchery. Later the seme day Zondo end

Dhlamini returnsd and approved his draft. It was arranged Fhat

they would return the next ‘day and slgn the completed contract.

On 22nd May 1957 = so Nalcker/y Junior's evidence continued ~
he returned to the offlece from court and Mlss Pillay mede & re=

port to him. In consequence of thls report, he took £3Rx £350

'

from Miss Pillay's cssh box and put it in the safe. Soon there=

after, Zondo, Dhglaminl end plaintiff arrived: this was the first

time he hed ever seen plaintiff. The contraect of sale was read
|

outb tq)and approved bijondgtand Dhlaminl. The latter mads 1t

|
clear that, as provided in the contract, he wanted the £350 to be
paid on the executlion of the contract, Plalntiff then told

|

Nalcker Junior that he had pald money in to the offlce, which

NaiCker/.T. 'y
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Naicker Junioﬁralready knew from Miss PLillay. Plaintiff sald
this money should now be hended back to hlm so0 that he mightlgive
1t to Zondo who, in turn, would pay Dhlaminl the £350 provldéd
for in the contract. Thereupon Naicker Junioﬁtwent to the safe,
took out the money, counted it and, asgalnat return of the receipt
Nos 2891 referred to below, handed 1t over to plaintiff. The
ameunt was £350 in notess Plalntiff then handedf thls money to
Zondo who, after also counting 1t, pald 1t to Dhlaminies At the
game time plseintiff Sook from¥ his pocket £25 which he hand;d to
Zondo« Rechipt No. 2891, togetheQ with 1ts carbon copy, was pro-
duced by Nalcker Junior at the trial where it formsd part of
Exhibit C, which is the offlcial recelpt-book of defendant firma
This receipt No. 2891 1s signed "R,Pillsy For N.T.Nalcker &;Co."
and reads
¥22nd May 1957. Mr. Geoffrey Xskazs,three hundred and flfty,
deposit pu;chase price Stell No.€ Cato Menor Beer Hall,Elijah
Dhlaminzf;:gézgied, with a date 22/5/57 and the initial R.P.,

£350¢

The handwriting i1s that of Miss Plllay. Written across thls re-
celpt, between two psrallel lénes, is the word "Cancelled". This
word is in Nalcker Junior's handwritinge. Nalcker Junior's'evi—
dence 1s that when, in return for the £350, he obtained possession

from the plaintiff of the original of this racelpt No. 2891 he

-

wrote "Cancellsd" across 1t in such & way that this word 1s also

Shown/o-oooo i
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ghown on the carbon copy. MNalcker Junior slso produced at the

trial receipt No. 2892. This recelpt, dated 22 May 1957 andlalso

slgned by Miss Plllzy and in her handwrlting, resds
"dr. Alpheus Zondos Gecffrey Xakaz?ﬁ?n account deposit stock
agreement between yourself and Elljeh Dhlaminl."
The words "MreAlpheus Zondo" are scored throughs Acrogs this
recelpt (as well as scrogs its carbon copy) is also written, baw
tween perallel lines, the word "@ancelled', Thils word Is in

Miss Pilleytas handwriting. It may here be mentioned that the

defence case In relation to this £25 1s that plaintlff inteqded
to pay it to Miss Plllay contemporaneously with the £350 which
was paild to her and thet Mlss Pillsy, esccordingly, wrote out
the two receiptst but that, upon plalntiff's chahging hts mind
with regard te the £25 and retalning it, she then cancelled re-

colpt Nos 2892. Evidence to this effect was glven by Magubdnes
This witness 8lso déposed to the circumstances whereunder JNiss
Pillay received the £350 from plaintiff. He sald that on the
morning of 22nd May 1957 plaintiff arriVed at the office alone
and pald over £350 In notes to Miss Plllay who gave pleintlff

an offlcial receipt for thet sum. Plaintiff left the offlpce
with this receipt snd, later the same morning, retubned 1ln [the
company of Dhlamini and Zondos Nalcker Junior was then In the -

offlicae

Naicker Junior further depcsed
that, at the interview in his office on 22nd May 1957, the fol=-
lowing documents were signed in hls presence (i}the contradt of
sale between Dhlamini and Zondo (Exhibit B);(11) s receipt|from
Zondo to plaintiff for the £350; (11ll) & recelipt f%om Zondp to
the plaintiff for the £2 5; and (iv) & receipt from Dhlaminl to
Zondo for £350e According to Nalcker Junlor, he retalned only
the first snd fourth of these documents, the remaining two bsling

thst/oonulb
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that day taken awayf by the plaintiffs The receipt from Dhla@ini
to Zondo, and the two recelipts from 2ondo to the plaintiff wbre,
according to Néicker Juniorjtypad,.at his instance by Mlss %1llay.
Nalcker Junior sald that pleintiff insisted upon having two sepa-
rate receipts for the £350 and the £25. The recelipt from Délamini
to Zondo was produced 8t the trisl (Exhibit M)s It bears what
purports to be Dhlaminl's signature and a duly cangelled stémp.

i
It 4is in typescript and reads t= |

"Received the sum of THREE HUNDRED AND FIFTY POUNDS {£350,0.,0.)
frcm Alpheus Zondo belng deposlt on purchase price of Stsll' No.6
Native Beer Hall, Cato Manore [
DATED a%t DURBAN this 22nd day of MAY 1957,

Sgfl. Elijah Dhlamini," |

It is common ceuse that no partner-
ship sgreement between Pleintiff and Zondo was ever in facé drawn
up by Neicker Junior. The latter sald that he first heard of the
proposed partnership on 21st May from Zondo and that he thén took

i
gsome instructions "just in pencil and peper". Asked in chief
why the deed was not drawn,Naicker Junior sald hs "could nét get
confirmatlon because of plaintiff not calling at the office and
glving me Instructlons as wells." Unsder crOSS—examination,‘how—
ever, he sald that on 22nd Mey 1957 he was told that plain%iff
and Zondo would be coming in the following day in regzerd to a
partnersh;p agreement, but that on the 23rd only Zondo caﬁe sl -~

Who/seanes
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who told him to "jot down notes in regard to a partnership agree=
ment" and that he (Zondo) would get plaintiff to "come round to
the office in order to glve us proper 1nstructioﬁs to draw dp &
partnership agreement. " Pressed gs to why no such agr?ement
was ever drawn up, Naicker Junlor sald that plalntiff never came
and that he never received the required instructlionse. Naicﬁer
Junior was definite that there never was any Intention, so far as

Aok Showed be |

he was aware, of a deed of partnership befng signed in his office
on 22nd May and that there was no éiscussion, on thet dete, of
the terms of any such partnershipe.

Acoo rdlng to Nelcker Junlor he did
not, after 22nd Mey 1957, see plaintiff sgain until toward 'the
ond of Julye On this occasion =~ so Nalcker Junior's evidence
continued = plaintiff and Zondo complained thel Dhlaminl's son=
in-law {one Mgadl) was st1ll trading in the Funlmpilo buslness
and they wanted this men ojectede Plaintiff had brought with
him the two receipts given him by Zondo on 22nd Msy 1937 (men~
tioned (11) and (111) supre), end Naicker Junlor deposed thet he
put these two receipts Into Zondo's file and sent the whole file
over to Attorney Naldoo, &9 also Zondo,Plalntlff and Mguba;e.
Naidoo = with whom Nalcker Junior had been in telephonﬁ}'com—

munication - the®e drafted an appropriate letter which was,

under date 25th July 1957, thereafter despatched by defendant

.fi!‘m/. s 80
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firm to Dhlamini. This letter, mddressed to Dhlaminl (Exhibit W)

reads $ ‘

|

" Re: Memorandum of Agreement of Sale and Purchesa: Yburself
end Alpheus Zondo.

The Agreement of Sale and Purchase entsred into between'
yoursslf and Alpheus Zondo ¢n the 22nd May,19567, referse

Alpheus Zondo has pald £350 and also an instalment of £TO
in terms of the seid agreement, He 1s therefore entitled to full
possesaion of the buslnesse He complains that your brother~ln-
law 1s cerrying on business on the same premlses contrary t¢
the sald agreement. Plesse see to 1t that your brother-in-law
discontinues wlth such unlswful practice lmmediqtaly. i

We shall be glsd if you will kindly see us In connectlon

with thls matter as soon §s possibles "
On 8th August 1957, according to Naicker Junlor, plaintlff csame

agaln to the offlces This tlme he wished to get back hls two

receipts which, as mentioned ghove, had been put Iinto the Zondo

file., Mlss Plllay spokse to Nelicker Junior who instructed her

Plalntiff
to give Zmmim the receipts sgelnst his signature,. Thereafter

|
!
Miss Pi1llay wrote out the following document (Exhibit E) which

was signed by pleintiff

"Sth August 1957.

1l.Upliftead receipt made by Alpheus Zondo in favour of xakéza
Geoffrey for £saa dated 22/5/57e

2.Uplifted receipt mede by Alphevs Zondo ln favour of Geoffrey

!
Xakaza dated 22/5/1957.

&Zde Geoffrey Xakazs.

Plaintiff then took the[two recelpts away.

Under/vee.ss
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Under date 21st November 1957, '
Plaintiff, through his attorneys Messrss Van Asrdt and Compeny,

sddressed to defehdant firm the following letter of demands

"re: AGREEMENT,JEFFREY XAXABA AND ALPHEUS Z0ONDO

We have been consulted by Jeffrey Xakaza and 1bstructed to
write to yous

our c¢lient informs us that on 22nd May,1957, he,together
with Alpheus Zondo who 1s your cllent, interviewed you in re-
gard to the drawlng up of s partnershlg agreement between him=
self and your cllent lu regard to thegﬁanimpilo Butcherys While
in your office he pald you fhe sum of £550.0.0.,t2%Beld in trust
by you until after the agreement had been signed.

He now informs us that no agreement was 1n fact signed &nd
will you therefore kindly let us have your cheque for £350.0.0.
as he does nct intend negotiating further with Alpheus Zondo.“

To this defendant firm replied under date 29th November,1957, as
\ |

follows 2=

"Re:JEFFREY XAKAZA AND ATBHEUS ZONDO

With reference to your letter dated 213t November,1957,
and the writer's telephone conversation with your Mr.J.C.van
Asrdt we confirm that the £350.0.0.was not pald to us to b?
held in trust but pald to Mr. Alpheus Zondo by your cllent
for which he has obtained an acknowledgment and e wrltten .
promise by Zondo to repay him, The money was used spparently
to purchase from one Dhlaminl 2 butchery business namely
Funimpilo Butcherye. Your client conducted the business for
a monthe |

Sinces the televhone conversstion Mr.A.Zondo csme to see us
end we are informed by him that he is ralsing & loan to pay off
all his 13abilitles including whatever he owes ycur cllents

In the circumstances we do not see how your cllent cen clain:
from uses We may point out that we act for your client in enother

mattere " Further/...es.
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Further correspondence ensued wherein the parties malntained

thelr respective contentions without, however, sheddling any fure~

|
ther light upon the mstter. But 1t mey here be mentloned that

O-N"d‘

the Macknowledgment of & written promlse by Zende to repayd(re-
forred to In the defendant's above=cited letter of 29th Nevember
19573, %as produced by plaintiff at the trials The document bears
the signature of Zondo 8nd the date 22.5.57 1In his hendwritlng.

i
It is one of the four documents which, sccording to the defence

testimony (including that of Zondo himself) was signed on 22nd

|
May 1957 In defendant's office and In the preseiee cof Nalcker

Juniore This document (Exhibit A) resds :=

"Recelved the sum of Three Hundred and Fifty Pounds (£350) from
Mr. Geoffrey Xaksza, of Cato Manor,Durban,to be admitted &s a
pertner into the Business of Funimpilo Butchery which I puréhased
from Elijeh Dhlamini on the 22nd May 1957« The Partnership ?gree~
ment between Geoffrey Xekaze snd myself wlll be properly drawn

up and signede If the pertnership agreement is not signed I shall
hand over the Butchery business or the sum of £350(sldf the amount
by the 18th of June 1957, " |

I psuse 8t this juhcture to mgke

three observetions in relation to the defehce caBes First?
:

Naicker Junior's asccount of the critical events of 22nd May 1987

is, In its essentisls, confirmed by Zondo's evidence end 1s cor=

|
robcrated by that of Mgubanes Dhlamini did not give evidence at

the trial : he was 111 in Johannesburg &t the tlme. Mlss Plllay

waa/oocooo '
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was, at the date of the triasl, studylng in England and she d4lso
did not give evidence. In the circumstances, the falilure té
call either Dhlamini or Niss Pillay 1s, I think, adequstely.sx~
rlaineds It is true that the defence falled to call Nalcker
Senlor In whose presence, according to pleintiff's evidence,
Miss Plllay mmw sald there was something wrong with the official
receipte On the other hand, Naicker senior admittedly was not

| |
present on any of the sarlier occasions and heving regerd t6¢ the
vheonvine Ing nature (discussed below) of some of the plaintiffls
testimony 1t is, I think, understandable why Nalcker senior;was
not calleds It would have been better to have called him es 8
witness; but I do not consider thet in all the dircumstanceg
any serious sdverse inference 1s to be drawn from the fallure to
call hime BSecondly,a careful perusel of Nalcker Junlor's sVldence
falls to reveal any serious grounds for criticlsm, Indeed, with
the poasible exceptlon of his testimony, outllned abovse, 1nérela-
tion to the notes for the partnership agreement, Nalcker Jugior's
evidence reads well. The written word givea no indicetlion of
those considerations which moved the lesrned trlal judge to say
in his reasons that Nailcker Junlor "cut a rather sorry figure in
the witness box for he was uncomfortable througﬁcut." Nor was
Mf. Broome, ln his vallant argument for plaintlff, sble to refer

us to any passages in the evidence of Naicker Junioxrs which would

go/......
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go to demonstrate Nelcker Junior as beling an unsatisfectory witw-
nesss Such passages as Mr. Broome did edvence in this reg;rd
relate to such trivial divergences as not to be worthycf serlous
examinrations Thirdly, as the foregoing narretive will, I hope,

have made plain, Naicker Junlor's testimony L& throughout shpport-

ed by the documemts produced at the trial and which I have guoted.

The learned Judge a quo dlrected scme

criticlism towards these documents. He polnted out that a factor

§

common to 8ll of them 4s that they were prepared in the degendanti
office and that "the truth or otherwlse of what 1s stated in them
1s dapendent upon the veraclty or otherwise of the witneas?a who
testify to the clrcumstances 1n.which they came into existence."
He remarked upon the fact that, unlike ExhibitTM, in Exhibit B

not

the date of execution had/been typed in, but had been added in
I

ink. He drew attentlon to the inaccurecy of Exhiblt C 1n refer-
ring to plaintiff's £350 as being & deposlt on the purchase price

and to the failttre of the second portion of Exhiblt E to reflect

e plnoain ack !

any amount, He explalned that,despite Miss Pilley's alleged
practice of keeﬁing coples of documents which she typed, qo corlet
appeared to be exteant of Exhibits A,B 8nd M or of the £25 receipt
allegedly glven by Zondo to plsintiffa The learned judgelalso

questioned the precpriety of the "Cahcelled" procedure 1in rela=-

tion/......
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tion to recelipt 2891 and recelpt 2892 (Exhibit C) and adverted to

the concluding portion of Exhibit 4 which was repudlated by Zondo

in evidence.
|

That Zondc should deny the con?lud~
ing sentence of Exhiblt A is & reflection upon his honesty, but is
readily explicable on the hypothssls thet, in the "events that;have
happensd, he anvisageé 8 claim agalnst himself from plaintiff for
the £350e With respect to the learned judge 8 qub » I do noﬁ

’ !
£ind the "Cancelled" procedurae, described by Naicker Junlor, iIn

reja rd to recelpts Nos. 2891 and 2892 tc be anything extraordi-
nary or inherently suspiciouse. That 1% was ndt the best po§~
sible procedure mey be conceded; but I am uneble to agree tqét
the procedure adopted gives rise to serlous question. Witﬁ re=~
gard to the other points mentioned by the learmed judge in relaw~

tion tc the documents, 1t 1s noteworthy thst, heving mentiohed

them, the learmed judge drew no conclusion from them. Presuﬁably

‘ [
these varlous factors caused the learned judge %to enterteln some

susplcion that these documents were not genulne documentsl‘ he,
|

however, made no Binding to that effecte Norg,on the evide?ce,

could such a finding have been made. In view of the attit?de

adopted by Mr. Broome towards these matters at the hearing;of the

T do not propecse tc add to the length of this necesserlily

-

appeal,

long judgment by attempting to explaln in detall the various

|
feature’/u sacae
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features singled out by the learned judge in relation to these
documentss Suffice 1t to say that I think that most of the@
ere readily explicable (e.ge there is no evidence that Miss;Pillay,
who typed Exhibit B, knew that 1t was proposed to execute if on

!
the 22ndj; and thet others (s.gs the esbsence of coples of the
typed recelpts) tend to negative, rether than support, any hypothe«

sls of fabrication, However that mey be, 1n this Court Mr.Broome
was careful to svold any suggestlion of forgery egalnst the ;afen-
COe In response to enqulry from the Bemth, he expllcitly Eis-
claimed any suggestion of forgery, but advanced the theory:that
the typed receipts (Exhiblts A and M) were actually executéd on
22nd May 1857 but only after plaintiff had left defendant'd offices
I shell revert to this theory lster, At this juﬁhture it 13 suf-
flcient to say that, on the evldences, the varlous exhibits: to
which I have referred can not be regerded as being anything other
than genuine documents; and, as I have already remarked, those
documents support the defence vhrﬁion of eventsa,.

I turn now to exemine plaintiff's vers
sion which was accepted by the learned Judge a_guo. Plaintiff de~
posed that he sew Nalcker Junilor about e week before 22nd Mey 1957
concerning the proposed deed of partnership between himseif and

Zondos« Nalcker Junlor hed & rough draft in lead pencil of the

Propcsed/,.....
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this was the first intimation to Nalcker Junlor that he had money
with him = thaet he refused to part with hls money until th; deed
of partnership was properly completed and slgned. Nalcker §unior
promised to have it ready the next dsy. At thls stage Zondo ~
|
who, with Dhlaminl, was also present = prcposed that plaintiff
should, pending the execution of the dsed of partnership, Heave
the money in safe custody with Nelcker Junlor. It was pcinﬁed out
thet, in this way, Dhlamini would feel‘sure about getting bis inle
tial paymeﬁt of £350 from Zondo. Nalcker Juniqﬁ’supported;this
ideas Plaintlff fell 1In with the suggestion and handed over the
full £375 to Naicker Junlor personally; that is to say, nof to
Miss Plllaye Plalintlff asked for,and was glven,a recelipt for thle

£375 by Nalcker Juniores Plaintiffis evidence regarding this re~
celpt is somewhat Own Cowrm it and contradictory snd I ;hall
deal fully with it directly; but I refrain for the moment 'from
pursuing that question in order to meintain the continulty of

the narretive. After Nalcker Junior had given pleintifff'this
recelpt, Nelcker Junior "suggested that sesing the money involved
was such g large sum oé money, it were better that the reéeipt
was kept In safe custody, beceuse 1f it got lost then thése two
people would lose the money"e I have purposely cilted pla&ntiff's
ovn words from hls evidonce In chlef to describe this =~ ion the

fecea of 1t - somewhat extraordlinary proposal said to Have been

1838/ casese



e

P

-

.‘.
*
. .
AN L]
H
. i
“ 3 .
a .8 -:._
3
. B L .
T a . F N -
1y .
“r s PR
. .
7
Ve
]
; i
a J
; .
. . 1Y
[V .
, .
]
N
.

L I Y



- 23 =

made by ﬁalcker Junior. Pleintiff = so hisf evidence continued
- was somewhat reluctsnt tof fall in with thls propossl but,
becsuse he''could not doubt Zondof ultimately Qgreed. He éhen

nanded back to Nalcker Junlor the recsipt he had been given for

the £375 deposlted in trust pending executlon of the deec of

partnership. Plslntiff, however, asked to be glven some proof
that he had left this large sum of money with Walcker Junlor.

Thereupon, asccording to plaintiff's evidence, Nalcker Junlor

"typed out & strip cf psper saying that I eeuid hed left £§75
with him "+ Plaintiff then departed for his work, being 'told
by Neicker Junlor that Zondo would Inform him when to coée for
the signature of the partnershiprdesdes .

This important "strip of paspér”

(whose existence 13, of course, emphatically denied by the
]

defence) was not produced et the trlale Plaintiff deposed that

sl :
he always kept this slip of paper in the books of the Funimpllo

Butchery (which he and Zondo took over, 1ln collsboretlon, on

|
23rd May 1957}, Why so important s dccument was kert "iIn the
books", plaintiff made no ettempt to explaline. Nor was piainh
t1ff's evidence at all satisfactory 1n regsrd to when tﬁis
document wes loste. Initlally he seid that "Lt must hsve gohe
‘back with the hutchery books because I had it theve. " 'Asked,

in cross=oxeminatlion, when he had dlscovered 1its loss, he

!‘aplied/- a8
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replled, "It was recently. I thought it wes in the house, 1t

may still be in the house." When defence counsel asked why he

had not invoked the aid of this document when required to sign
’ !
exhibit E on 8th August 1957, plaintiffls answer was:"I didn't

find it even that daye. I looked for it but I could not find 1t."

!
I now return to the question =« dsfer-

red above - of the recelpt which, according to plaintiquhe
wag flrst given by Naicker Junlor in return for £375 deposlted
In trust. Plsintiff was emphatic that whet he had been gliven was

an official recelpt =~ & single receipt =~ for £275 (ﬂxrpfer-
e oy pacdamct

ence to "two receipts" was Emimgxm explained as being sn alluslon

N

to the above=montioned strdp of paper), Plaintiff was at first

equally emphatic that thls recolipt was nelther No. 2891 ndr No.
2892 (Exhibit C) which, he 2dded, he had never seen. Wheq pres-
sed on thils polnt, however, he conceded that No. 2891 migft bhe

:
the one, Asked to explalin the dlspsrity between the £350|reflect-
ed on recsipt Ne. 28¢1 and the £375 claimed, plalintiff's énswer
was that he thought all was well bscause the "strip of paber“
reflscted £375 When the cross~examinsr pointed to the éigure
£350, eppearing in the letter of demend (Exhibit Dz,plaiﬁtiff's
enawer was that his attorney would appear to have writta& "in
terms of the recelpt. "

Plaintiff agreed that the proposed

deed/...... '
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dead of partnership hed never been signed. He ééid he went

several times to defendsnt's office, but was aslways told thht

the agreement was not ready. He deposed that he and Zondo}took
over the Funimplilo Butcheyy on 23rd May 1957 and that he Kept
the books of thet business from that day. He confirmed that

he had, together with Zondo, gone, &t Nalcker Junior's reqéest,
4n July 1957 to Attorney Neldoo who head drefted the above gited
Exhibit N, It was on this occaslon that, according to plaéntiff,
he for the first tine saw the receipt from 30ndo for £350 3Ex~
hibit A cited ateocve)e On returning from Naldoo's office tb

defendant(s offlce ~ so plaintiff's evidence continued - he
!

saw Miss Pillay, Naicker Junior being ebsent. He referred to
‘ [

having "seen a receipt I d1d not know" and asked fecr the ¢fficisl

;
recolpt which he hed, together with his £375, left with Nalcker

: r
Junior on 22nd May 1987, MAiss Pillay's reply was that Nasicker

}
Junlor would tell hlm ahout that official receipt and that
"there was something wrong with it." Plaintiff then left with~
out obtalning elither the "official receipt" or Exhibit AJ He
thersafter returred on 8th August 1957 =~ no explanatloﬂ of
this delay was glven ~ but Miss Pilley would only give him

Lt wob the “opbvevat etk ) e
Exhibit A and then only if he signed for it. Ultimetely, al~
(4

though reluctantly, he signed the above-cited Exhiblt E. Plain~

t1ff's evidence in chlef xmsex on this point reads :-

“Glthough/o e nen
!



"although I was trying to refuse that recelpt she insisted that
I should take 1t, then I agreed to take 1t and wanted to adé
that this wes not the recelipt I had expected to get from th;
office, but she would not allow me to add enything else, she
sald no, if I don't want thls recedpt she would rather keep it
and I ﬁould go without enythlng, sc rather than not have a

scrap of peper I took that receipt and signed ny name below, "

!
Under cross~exemination plaintiff Insleted thet,notwithstanding
the terms of Exhibit E (which refers to two receipts), he was
in fact only glven Exhiblt A. .

The foregoling surmary of pleintiff's

evidence 1s, I think, suff;cient, wilthout more; to expose %he
inherent 1m95&bability of hls story and to revesal how whatjhe

|
says comfllcts with the contemporaneous written documentase. That

being the cese, 1t la hardly surprising thet contradictioés
abound In the wrltten record of plaintiff's evidence. By;way

of illustration I refer to one of the more striking of thdse
contradletions. As pointed cut earlisr, plaintiff concedéd that
he was always ewsre.that, in terms of Exhibit B, £350 was[payable

to Dhlamini on signature of the contract of sale and thet, for
that purpose, Zondo desired to utilize the £35C payable t% him
by the plalntiff. As plaintlff himself made clear he anq Zondo
had dé facto control of the Funimpilo Butchery as from 2$rd May
1957+ Asked in cross-examénation where Zondo had obtasined the __

money to pay Dhleminl, plaintiff at first sald that, in response

to/......
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to his enoulry, Zondo tcld him that he had got ﬁhe money frém
his own butechory business. Al a later stage, asked why Mgaéi
hed remained at the Funimpilo business, plalntiff enswered ::

MiThey had to be there because no monies hsd been pransferred
to Dhlamini," When taxed with his earliser aéswer, he fiést
denled that he made that enswer and then, In effect, admitted
1t, Presaed further, plaintiff then deposed that what Zomdo

had told him was the fcllowing :-

"Phis man® (3.e.Dhlamini) "is sickly, this money 4is safe as long
as he hes seen the money 1s there with Walcker, he has aliowed

me to continus, and that is the arrangement between us. "
It only remains to add that plaintiff was a party to the ;ompi~
!
lation of Exhibit N which, dated 25th July 1967, avers tﬁat
Alpheus Zondo has paid £350 and also an instalment of £2¢."
Agalin, pleintiff's case 1s thet £375 was pald over to Naicker
Junior. Apart from the fact that this is contrary to th; terms
of Exhiblt C and from the further fact that,as indlcated earw
lier, plalntiff's evidence concerning receipts Nose. 2891 and
2892 was contradictory, there 1ia additional‘documentaryrevi-
dence agalinst plaintiff's contentions In hls own hand@;iting
there appears under date 23rd Mey 1957, In the cash book of the
Funimpilo Buf;hery, an entry reading "To capital G.C.X.£25";
and, as plaintiff's cross-~sxeminatlon revealsg, this caéh book

can only balance Lf this £25 be included. Plaintiff's Bttempts,

88/ vecane
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as reflected In his evidence, to reconcile the foregolng with
his assertion of having paid the £25 over to Nalcker Junioﬁrare
In parts unintelligible and, for the rest, are utterly uncgnvine
cings ! 3

The genersal overall‘probabilities

!
are overwhelmingly agalnst plsintiffts verslion helng correct.

Plaintiff was at all material times aware thet Zondo broposed

in order
to utilize his £350/to pay Dhlaminl. It is Inherently unlikely

that the latter, who was contractually entitled to £350 on sig-
nature of Exhlbit B, woulﬁhave walted for his money {on plain=-
tiff1s version) for at leasst & week prior to 22nd May 1957, It
s 8till more unlikely that, having so waited,‘Dhlamini wéuld »
on 22nd Mey have been content wlth & mere deposit of £350fwith

defendant, who was Zondo's, and not his}attorney. That Dhlamini,
; !
having dellvered the business on 23rd May would, in confo?mity
with the paszage frﬁm pleintiff's evidence lest cilted above,
have walted for his money even after 22nd May 1957 ls, in Ry
view, utterly improbable. It 1s incrediblse that plsintiff =
an educated men = would, as he deposes, have surrendered the
offictial receipt which he had recelved from Waicker JUniér for
the money in return for & "strdp of paper"s It !s grossly lm-
probeble that, having taken such a "strip of paper" he would

have carelessly left it In the books of the butchery business

and/..'...



and then lost ite On plaintiff!s own verslon, the £350 was des-

tined to go, upon completion of the deed of partnership, to

.
zondec and thence to Dhlamini. The execution of the deed of part~-
nership would, to the knowledge of Nalcker Junior and Zondo, at
once have entitled Zondo to the £350. The only‘reason advanced
by plaintiff for the non-execution of thls deed 1s the alleged
interminable procrastination by Nalcker Junlor and Zondos flain-
t1ff nowhere suggests that 1t was the terms of the partnershlp
vhich constituted the obstacle to executlons Qulte apsrt from
the fact that fraud 1s not 1lightly to be presumed, 1t 1is inn
herently improbatle that Nalcker Junioﬁland Zondo would rgsort
to an elaborate fabrication of documents when the releasse of the
money to Zondo could be regulsrised by the simple expedieﬁt of
executing the deed of partnership. To execute such a deed wuld
haveﬁ been much simpler then, in accordance wlth the theory ad=-
vanced by Mr. Brocme, flrst making an unsuthorised paymanF of
the money to Zondo after plaintiff» had left the offlce on the
22nde May and then evidencing that peyment by‘a serles of res=

ceipts which, if not literally false, approximate very c}osely

theratoe
The various conslderations I have
mentioned lead, in my judgment, irresistibly to the con¢luslon

th.at/.ooooo
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that the decision in the court below wes wrong, Mr. Breoome,
very naturally, sought to rely onm the credibility findingas made

by the learned judge & quo, and the princlples dilscussed in Rex

ve Dhlumayo and Another (1948(2) S.A. 678(A.D.) ) and simiiar

cases were urged upon use Without Iin any way dérogating ftom
those principles, we cannot, in my view, refrain, notwithstanding
the trial court's findings on credliblllity, froﬁ disturblngltha
Judgment cf the court g_ggé. Had the learned trial jJudge right-
ly appreciated the iwplicatlons of plalntiffts evidence, the slge
nificance of the documents, snd the cogency of the probabillitles
in the defencds¥® faigur, 1t 1s, I think, in £he highast 'degree
unlikely that he would have made the credibllity findings:he
dide Thils Court hesitates tc dlsturb & finding of fact, eg~
peclally where it depends upon the crediblllity, or even 05 the
wat '

accuraczlof wltnesses whom 1t hasﬁseen: but there may be cir-

cumstences which justify such interference =~ per INNES C.J. in

Estate Kaluza v. Braeur (1926 A.D. at page 256) and referring

to Parkes v. Parkes (1921 A,D. 69)¢ In this latter cese the

same distinguished Judge mede, 8t page 75, the followlung remsrks
which I c¢ite in full ss being pecullarly apposite to the;present

case -

" NOW/.-....
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"Now the manner in which a witness glves hils evidence 1s often
an lmportant factor detsrmining the welght of that evidencg.ﬁis
candour or evesion, hils resdiness or reluctance, and his whole
demeanour are implrtant elements In sstimating hls credibiiity.
But the test must be applied with case and not pressed too far;
for valuable though it may be, 1ts application 1s full of diffi~
cultys. Still, a conclusion as to crediblllity arrived at by a
skilled and experienced judge is rot to be lightly set asiée.
But & Court of Appesl has power tc set 1t aslde, end wlll not
hegitate to do so when 1t is satlsfled from otﬁer circumsténces
that the trlal court hes reached 2 wrong conclusion. Now in some
eiveumstanees cases such other circumstances lie ready to hand;
admitted facts, written documenta, contemporaneous declarstions
and simliler matters often afford veluable materlsl for chepking

the estimate cf¢ credibillity formed by & trial courts "

In the present case, I am, by reeson
of the varidus circumstances to which I have referred, satig=-

fled that the triel court resched & wrong conclusion. I éay

! ——

adé that I should have been of that opinion even hsd the onua
|
rested upon the defence.
For the foregoing ressons, the

appeal is allowed with coats and the Judgment in the court below

t

1s sltered to read "sbsolution from the instance with cogts,"

Schreiner, J.2.

P
Ramgbottom, J«A. S

De Beer, J.A.

Botha, A.J¢As °



