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IN THE SUPRENE CCURT OF SOUTH AFRICA

(Appellate Divisicn)

In the matter bwtwesn :-

TENBA NDHLOVU Appellant

end

REGINA Respondant

-, A QA
Corem: Schreiner, de Beersj)Het R&msbgzsgm, AT.A,

Heards 19th November, 1580, Deliversd: 27— W\ ~ 4~c1

JUDGMENT

SCHREINER J.4. &= The appellant was convicted of rape
by a jury end was sentenced by the preslding judgs, JAMES J., to
thres 'years imprisonment and four strokes.

The complainant, & native girl to
whose &ge I shall make further reference, testifled to having
been assaulted and raped by the sppellant scon after 5 ofclock
on the morning of the 21st January 1959 close to & cemetery
neaf Cato Manor, Durbane She sald she was on her way to start
work st a factory, It i1s unnecessary to recéﬁt all the detalls
of her evidence. She sald thet the appellent, whom she knows as
a nelighbour, came up from behind her and accosted her. He slep-
ped her fsce and aimed fist blows &t her head, which she warded
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off with her hsnds; he then brought her to submission by threst-
ening her with a knife. A witness,'Médhlala, sgld thet he saw
the complainant being molested by a men neer the cemetery and that
fist blows were aimed at her head which she warded off with her
hands; she cried out and ren aways, It lﬁj;ubﬁect for critlcism
of this witness that he did nothing to help the complainant -~
he sald that he did not take the matber serlously. A watchman
who first drew Machlala's attentlon to what was hasppening was
not called 28 8 witnosss There was pclice avidencs that at
ebout 6 a.m. on that day the complainant lald a‘charge against
the appellant at Cato Manor police station, to which, acccerding
to her, she had gone by bus Airmmediately after the assault,

The appellant, a man apparently
scme 35 to 4OErears cld, gave evidence in whilch he sald that he
had frequently had external conneation with the complainant ard
that on this very morning, not very far from the spot where she
8ald that she was raped, they had similerly hed connsctlon by
consent, She had wanted money, he said, snd because he did not
glve her any she went off threatening to do something that would
pert him from the women wlth whom he was llving. When, later
thet da¥, he loarned that the pcllce were looking for him, he

voluntarily went to the police stationa. The appellant contraw

dicted himself as to whether he had previously given the com=

plainant/......



~pleinent moneys. He first denled 1t and then said that he hed
done sc. Hae also sald that he had gi&en her cakes. In this he
was supported by 8 defence wltness, Phllip, aged 13, who 1s
rolated to the appellant, Phillp seld that he was present when
the sppellant gave the complalnant cakes and tﬁo shillings.
Thereafter;he said}tﬁ&b the complalnent told hlm that she and
the appellsnt were loverse

The asslstant district surgeon
examined the complalinant a2t midday on the day of the slleged
essault, He said that he found no injurles outside the genltal
area. The hymﬁh showed ¢ld healed partial teafs and there wasg
some bruising of it which could have been caused by a male
sexual organ. It was, however, improbeble that an adult penis
ponetrating the hym&n would not have ruptured 1t furthers. The
doctor gaid that the complainent told him that she had hsd inter=
course with a boy three times before; In her evidence she sald
that in~ fact she had hed such intercourse twlce and that she
had told the dectcr that it hsd habpened cnce. A swab and
smears were taken and sent for exemination but‘ravealed no

8
spermatezoa. The doctor geve evidence that the complalnant's

Un orn
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ege mlight bhe more or less 14 bubt was prchably 14 to 15 and not
. 4

moros

The pollce evidence was to the effect
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that there was no visible disturbance of the ground or the grass

at the place where the rape was said to have been committed.
When she arrived at the police station the compleinant'!s c¢lothes

wors wet from raln, the shoulders being the wettest.

On the application of the appellant,

the learned judge madc & speclal entry under sectlon 364 of Act
56 of 1955, on which the appellant now apneals to thls Court,

The terms of the speclal entry are as follows -

"Phat the proceedings were lrregular inasmuch ag the learned
judge misdirscted the jury in hls summing up 1n the following
respectss

leIn failing sdequestely or at all to Instruct the jury of the
danger Ainherent in placing reliance upon the uncorroborated
evicdence of the complainant because she was a child.

2.In instructing the jury that the charge lald by the complal-
nant was corroboration of the complainent's story.

3.While instructing the jury that the medicel evidence was
consistent with the complainant's story,falling to instruct
the jury es to the fact of the conslstency of the medical evi=
dence with the evidence glven by the &ccused.

4,In observing wlthout qualificsetlon that the evidence of
MUNTONGEZWA MADHLALA was corroboratlva of the complainantts
story, when it was Iin fact corroboratlive only of her account
of an asseult by some person and not of an assault by thef ac~
cvugeds

5.In falling adequately to warn the jury of the danger of ac~
cepting,where there was no corroboration of the fact,that the

person accused by the complainaent was in fact her assailsnts "
Mlsdirections or other defects in

8/0secse



a suming up may singly or together constlitute an Airregularity
entitling an accused person to succeed on appeal unless the pro~

vigo to sectlon 369(1) of Act 56 of 1955 spplies. The question

da.
when such misdirectlions end-.fects amount to &n irregularity has

been discussed from time to time in thls Court, It 1s for pres-~

ent purposes sufficient to refer to the general remerks In Rex v.

Rautenbach (1949(1) S.A. 135 at peges 141 and 142) and tc the

repetition in Regins v, Plak (1958(2) S.A.491 at page 498) of

the statement that the questlon whether any particﬁlar defect
in & summing up emounts to &n 1rregularlﬁy 1s freguently one of
degrea

I shall desl with each of tha
grounds of complaint egeinst the suuming up in turn end shell
then cénsider their effect when taken togethsr.

In regard to the complaint that
JAMES J. falled to warn the jury of the danger of relylng on the
evidence of the complainant beceuse of her youth the leerned
judge reports ss follows:i~-

"as far as the complainant 1s concerned the Prosecutor endesvour=-
ed to establish that she was under the age of 16, but in address
he conceded that the evldence left the lssue In doubt and thet
she might well be over 16 yesrsg of age, She was not by any Stanw
dards & young child and the clircumstances of the case revealed
that it was very unlikely that she hed been improperly Influencel
by pérents or elders to tell a false storye

I/ eeaaes
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‘4'
I accqpingly dild not give the jury any speciasl warning about

the daenger of sccepting her evidence on the grounds of her youthe"

The subject was dlscussed in Rex v,
Manda (1951 (3) S.A. 158 at pages 162 and 163)..It_is clearly
Impossible to lsy down any hard and fest rule as to when & judi~
clal warning to the jury 1s called for cn account of the youth
of the witnesss 1In ths present case the learned judge's lmpres~
slon of the meturity of the complainant receives support from a
perusal of the regcord of her evidence; which indicates indepen~
dence of outlock and a well developed Intellligence. She wss
apparently able to work in & factory and to meke her own way to
her place of employment. Hsr declsion to report to the pollcs
slso shows that she could think for hersslf.

In my view the fallure to warm

the jury in regard to the compleinant's youthfulness did not
constitute an irregularitye.

The seccnd ground.for th#epeclal
entry is that the learned judge told the Jury tgat the charge
laid by the complalnant was corroberation of h;r story. Whet
JAMES J. ga8id was "and then, agaln, apparentlylsha was 8t the
"police station just after six leying a charge =~ &nd thet
"agaln is corroborative of her story." The learned judge had

¢
just mentloned the svidence of Madhlalas which was clearly gor- _

roboratlon/. 'FENEY ]



roboretion of the complainent's story thet she was assaulted by
a men, although 1t dld not go to prove the ldentity of her as~
sallents It is true that the svidence of a witness is not pro-
perly speaking corroborated by his previous statement to the same
effect as his evidence, but in the case of sexual essaults com=
plaints are admlissible for certeln purposes and subject to cer=
tein conditionse She sald In her evidence thet she had told a
bus conductor on the way to the pollce statlon that she had been
raped but the circumstances of this incldent were not investiga~=
teds Strictly speaking complelints are admlssible only to nega-
tive consent and to show the consistency &f the complainantis
conducts But the line between proof of conslstency end corrocbo-
ration i3 not very easy to convey to 8 jury., Here all thet was
nesded was & warnlng to be careful in such cases, and that the
learned judge gave to the jury. In any eveni,if corroboration
hed been required, such was provided by Madhlala's evidance. In
the circumgtance the fact that JALES J. used the word "corro~-
boration® clearly 4id not constitute en lrregulsrity.

The third ground fob the sgpecial
entry 1s that the learned judge failed to polnt out that the
medical evidenco was consistent not only with the complainant's
evidence but 8lso with that of the appellant, But JAMES J. was
at that staege dealing with the complainant's stery end in that

connection 1t was important to refer to the medlcal evidences.
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What the leéesynea judge sald was "so"(i-eacorroboratiz:) "too 1s
P"the inspectlon by the doctor,which shows that what he saw 1s
Nconslstent with what she says teck place on that day.” 1 do
not think that "corroboratiem -ve" was the most appropriate
word to use but the jury could not have teen leéft in any doubt
as to what was intendeds And the learmed judge went on a8t once
to point out that 1f they were left in doubt es to which story
was true they must acquit the appellant,. Theré was here no ir-
regularity and the third ground of special entry also falls.
The fourth ground was in effect that
the learned judge, in stating that the evidence of Madhlals was
corroborative of the complasinant!s story failed to point out that
1t provided no corroboration of the complalnent's ldentificatlon
of the appellant as the raptors But the evidence of Madhlals
was undoubtedly corroboration, and important co;roboration, of
her storye It ls true that her assallant might on Madhlala's
evidence have been some-one other than the &ppellant. But a
corroberating witness does not need %o cover ali the groundg in
his evlidences« In relation to the ldentificetlon of an accused
person with the crime there is not generally Iin the case of
gsexual assaults the same special denger cf the wrong person
being deliberately implicated that is referred to In the cases

wawatly l‘u\ou-c&l« wolb »wﬂwiwb‘h( s -

dealing wlth accomplices., Therse isﬁno more reason for & woman

dellbevrately/;'. soes



deliberately to ldentify the wrong man 1in a sexual asssult case

then in any other case in which she complains that she has been

injured in her perscn or prorertys The conslderatlons celling
A

for speclel casutlon in the case of sexual offences are dlLfiwrw

et ,» UHeY are referred to in Rex v. Rautenbach (supra) at

page 143, The fourth ground cf special entry thus also fallsa
The f£1fth ground is related to the
fourth, The point tsken ls that there was no sfequate warnling
that the identlty of the appellant by the complainant was nct
corroborateds But there were elerents of probsbility that sup-
ported her ldentificatlon of the appellant as hér assailants He
sdmitted being in the near nelghbourhcod at the time and admlte-
ted tc having connection with her at about that time. There was
a very high degree of lmprobabllity that she would have hed con=-
nection with him voluntarlly and then after belng raped by some
other man would have gone off at once te the pollce to lay a
charge, not agalnst the raptor but esgeinst the appellant, His

evidence that ghe was in & mood to concoct & charge against

Uaa <
him can cerry little welght egainst nstural Impulse to bring
“ e

the charge horme to the true culprit. The medical evidence made
i1t unlikely that more than one person had hed connection with

the complalnant - tnless,es is improbabls, both refreined

£rom/veeess



- 1¢ -
from full entrye The appellant seys that he so refrained snd If

there wes & rape thls factcor supports the view that he was the
N

raptor.

The critliclism thet the learmed judge
gave no adequate warning was not as such a preper grcund for
steclal entry, for 1t 1s not an irregularity to fall to pmimkx
put a1l the points in sn accused perscn's favour 2s fully or as
strongly to the jury as should have besn dene, or on the other
hand to stross the points against him more then should have been
dones Only Af the summing up goes so far ax In those directlons
ag to amount to a miscarriage of justice would there be en lrre-

gulerity. (see Rex v. Laubscher,1926 A.D.276 2t page 284 ) .

I have deelt with the seversal
grounds of spscial entry and have found that none of them estab-
ha K- |

1ishes an lrregularity., If ong\regardanthe summing up ag & wholse
1t 13 clear that tt cennot be sald to have bsoen unfalr or irre~
gular.@rounds for criticism In minor respacts there may be -
thet applles to meny summings upe. But in general the learned juége
put the cesse with eminent feirness before the jury. It should

be remerked that there were festures in the Crown case which
might easily have ralsed a reesonable doubt In the minds cf the

jury but the responsibility was thelrs end they were satisfled

Of/tccoto



of the appellantts guilt. The correctness of thelr verdict 1s
not In lasue

The appeal on the speclel entrles

13 dlsmlageds

De RBeer, J.A.

V“Mw Ce'nc.w.
RamsboggzﬂbAJ.A.
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- 43 - JABULANI MTETWA,
ADDRESS T0 JURY,

he was arrested, that I was one of his witnesses.

Well, he came out on bail, didn't he? --- No, he
didn't.

COUNSEL ADDRESSES COURT.

JUDGE ADDRESSES THE JURY:
JAMES, J: Gentlemen of the Jury, the accused in this case

has been charged with and tried for the crime of rape. Now
rape, in law, is committed by a man who has unlawful carnal
knowledge of a female without her consent. Now, the Crown,
to succeed in a case of this kind, must establish beyond
reasonable doubt the fact of the unlawful carnal knowledge
and the fact that it was without her consent. One does not
consider highly imaginative doubts -~ things that really are
not in the evidence - but you consider all the evidence in
this case,; and if, when you look at it with your feet on
the ground, from a commonsense point of view, you arc still
left with a reasonable doubt, then the Crown has not made i
its case,

Now, my job in this business of Jury trials is to
tell you what the law is. Your function is to come to a con-
clusion on the facts, apply them to the law, and decide
whether the case has been proved against the accused person.
Of course, I will comment from time to time on the evidence,
But, if you don't agree with my comments, you are perfectly
entitled to disagree with them and, indeed, you must dis-
agree with them, because you are the triers of fact.

As far as the law is concerned, the two first points
I want to make are that
(1) for there to be rape, you have not got to have complete

penetration. If there is some penetration by a male
organ of the female body +then that is rape.
(2) If one talks about consent, that does not necessarily
mean that the woman has got to be bruised and battered and

/fight
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- 44 - ADDRESS TO JURY.

fight for her‘HOndur,'because rape is committed if unlawful
carnél intercourse 6ccurs, without her consent. If a man
intimidateé a woman énd frightens her because he is bigger
than she is, or because he has a knife, she is not giving a = |
free mind to that - and that is rape. It might be that one |
does not take such a serious view of the rape, but it is
rape if a woman 1s compelled to do it by any means -~ by
force, or by threat of force - that is Just as much a rape
as if the woman fought and screamed, and wag bruised and
battered.

Now, dealing with the evidence, I deal first with
the girl. You saw her. One has to look at the complainant’ek
evidence in these cases with particular care. At the back ofé
6ne's mind one always wonders if the girl says it is rape
because she was not paid; or hecause she has a grudge against
somebody, or because she has been caught in the act. But
vou have just got to look at that girl and form your own
conclusion as to whether she is telllng substantially the
truth.

Her basic story. was that she was walking along there,
when this man came up to her and more or less drove her into i
the cemetery, and that she did her best to escape, but that |
he eventually forced her out to a place where he eventually
raped her. Now it is important that the man Madhlala saw
this girl being chivvied along the road by a man, and that
is corroborative evidence of her story. And then, again,
apparently she was at the police station just after six,
laying a charge -~ and that again is corroborative of her
story - so too is the inspection by the doctor; which shows
that what he saw is consistent with what she says took place %

on that day But you cannot just say that you believe her

-gtory and that is therefore the end of the matter, because

/you
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~ 45 - ADDRESS TO JURY.

you have got to weigh her story against that of the accused.
One or other of their stories cannot be true. If you are

satisfied that the éccused's gstory is true, that is the end

:of the matter, but if after considering that story you are

left in doubt as to where the truth lies, then the case ‘
against the accused has not been proved. As far as the
accused is concerned; again it depends on the impression he
made on you. But it is curious that he said first of all
that he only went with this young girl because he had not

got a woman of his own, and then later he said that he had
got a girl, It scems to me that he is not particularly
truthful. And then we have this curious fact that he says

he actually had intercourse with that girl on that particular
morning with‘consent, Then by some remarkable coincidence
very shortly afterwafds some other man finds this girl on
the road and rapes her. And she, having been taken unwilling-
iy by that other man, goes to a police station and blames
the accused. What woman would do that? Another matter:

the accused suggests that this girl laid a charge against -
him because he did not gi&e her somc money. If that were
g0, is it not much more probable that she would say that she
was raped at the verj spot wﬁcre the accused says intercourse
took place? There they werc hidden away from prying eyes,
by the still, far earlier in the night. But now, if it was
somebody else, why should she blame the accused?

As far as this boy Phillip is concerned, again he
is a small child - he is thirteen. It seems to me that he
was not entirely truthful because, when he started; he was
askedi’"Didn‘t you make a statement that you knew the accus-
ed well by sight?“ and he says no, he didn't know the accus-
ed well by sight. And then it appesrs that he was actually

living in the accused's kraal for a léng time. Can one

/really
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- 46 - ADDRESS TC JURY.
JUDGMENT AND SENTENCE.

really,.looking 2t him, say he was telling the trufh? Isn't
it possible-thaf he had been put up to this story because of
his association with the accuscd?

You have got to look at all the evidence; weigh it
up and, if you feelbthat the Crown has established its case
beyond reasonable doubt, then you must find the accused
guilty, but if, on consideration of his story, you have a
doubt about the truth of the Crown case, then you have to
find him not guilty;

I ask you now to retire, but I must tell you that
any decisions that you may make must be either unanimous or
by eight to one, or seven to twoi six to three or five to
four are not sufficient and, if you can only arrive at a

decision by thcese majorities, the accused may have to be re-

tried.
{Jury rcti#es to consider the verdict).
REGISTRAR: Are you agrecd upon your verdict? ~-- We are.
Do you find the prisoner at the bar guilty or not
guilty? --- Guilty. |

And so say how many of you? --—- Scven to two.

BY THE JUDGE: I pfopose to pass sentence on this man to-

morrow.
(Court adjourns until tomorrow).

SENTENCE: 27th May, 1959:

JAMES, J: In passing sentence upon you, I take into con-

sideration the fact that you have no previous convictions

and that you have been six months in gaol, awaiting trial.

I also bear in mind the fact that you did the girl no serious
physical harm. At the same time, you waylaid a girl early
in the morniné, when she was on her way to work, and you had

absolutely no right to do that. It is the duty of the Court
to ensure that women should be allowed to walk freely and
safely in the public roads. The sentence I pass upon you is

three years imprisonment, with compulsory labour, and a whip-
ping of four strokes. /47, ..



- 47 - ACCUSED'S AFFIDAVIT.

IN THE SUPREME COURT OF SOUTH AFRICA
DURBAN AND COAST LOCAL DIVISION.

IN THE MATTER OF

TEMBA NDHLOVU ‘ Applicant.
¢ and '
REGINA Respondent.

AND IN THE MATTER of an Application
for a special entry in terms of

Section 364 of Act NO.SG of 1955.

AFFTIDAVTIT,

I, the abovenamed TEMBA NDHLOVU, presently of the
Durban Gaol, do make oath and say :~

L.
On the Zéth May, 1959, I was convicted of rape
by the Honourable Mr. Justice James and a Jury in the Durban
and Coast Local Division of the Supreme Court, and was
sentenced to three years imprisonment with hard labour and
four strokes.
,2.
I hereby respectfully apply for a special entry
to be made upon the record of the case on the ground that
“the proceedings were irregular inasmuch as the learned

Judge misdirected the Jjury in his summing up in the follow-

ing respects :-



