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IN THE SUPREME COURT CF SOUTH AFRICA

(appellate Division)

In the matter between i~

THE YORTHERN ASSURANCE COMPANY LIMITED Avpellagnt

and

MARY JANE SOMDAKA Respondent

Corams Steyn, C.J.,Beyers,ogilvie Thompson JJ.A.,Botha et
Holmes AJJJ.L.

leards 19th Ncverber, 1959« Delivered: 27— ') 19379
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HOIMES A. J. A, &= This 1s an appeal from & docision ~
of KFNNEDY J. in the Durban and Coast Local Divigion, dismlissing
an application for the arettling eslde of a8 summons under Order X1
Rule 54 of the Napal Rules of Court. The rule is in the following

terms i~

"Whers eny proceeding in an actlon on the part of one of the par-
ties 13 irregulsr cr imprcper,it shell be competent to the oppo~-
slte party,before taklng further steps,to apply to the Court on
Motion to set aslde such proceeding,and to cell upon the oppc-
site party by notice to show cause why the seme should not be

set @side. The Court, upon the prcof of the service of such

nctice, shall make such order thereon as shall geem meats ¥

The Airreguler or Ilmproper pro-
ceeding relied upcn was thet the attorney for the plaintiff had
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- 2w |
failed {in circumstances which will be dealt with later) to file
& power of sttorney with the reglstrar before suing out the sum-
mons, In breach of Rrder V1 Rule 1 whlch reads 2s follows i~

"In every action which shall be commenced in the Court, the
Attorney of the plaintiff shall, before any process ig sued
out to coxpel the appezrance of any person to answer any

claim or demand, file with the Reglistrar his warrsnt to sue

og power of attorney, signed by the plalintiff. "

In this connectlon I 2lso refer to Order X) Rules 1 &nd 2.
Rule 1 provides that all civil process miy te sued out by &ny
PeYSONessess Rule 2 follows B~

"Thst said process shall bo issued by the Reglstrar for which

the warrant to sue shall be his authorltyececsees”
The court a_Quo condened the irregularity but ordered the res=
pondent (the plaintiff) to pay the costs of the applicaetlon,

The flrst submlsslon of Mr. ﬂgﬁ:
court, for the appellant, was that Order V1 R@ile 1 is impera-
tiva and that non-complisnce wag fatal and cculd not be condoned.
An lmperative provision (as distinct frcm one which is dlrectory)
expressly or impliedly vislts non~complisnce with nulllty. 1lire

\y !
Hexcout relled strongly on Froast, Mulligan end Routledge Ve

Rising N. O. ( 1605 T. S. 445), That was an appeal

from the declision of & magletrate upholding an exceptlon

thet the copy of the summons served on the defendant was undeabed
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and did not bear the name of the clerk of the ccurt. The Maglg-
trate's Court Rules under Proclamation 21 of 1902 (T} were
deemed, Iln terms of section 51 of the Proclemation, to be of the
seme force and effect ag Af the sams or the substance thereof
hed been embodied In the Proclametione Rule 8, in so far es
hare relevant, reads s follows $~

A cory cf the sald summons together with coples of any docu=
ments or accountd upon which the sald complaint or demsnd is
founded shall bs dellvered to the Messenger with the said sum-
mons and shall be served.....s+But no case shall be dlsmissed
for or on account of the omisslon to deliver the copy of any
such document or acccunt as aforesaid In case it shall appesr
to the court that such omlssion had not in fact and in truth

prejudiced the defendant In reapect of his defences "

INNES C.J., who gave the judgment
of the court dismissing the eppeal, referred to the importance
of due citetion and to the fact that the law distinctly lald
down the mode in which citation should take placse, and held
that it was very impcrtant that the direction so leld down should
be strictly observed. He held further that the cory of the
summons was weanting in vital respects "It bore no date and no
"signature of the offlcer of the court, without whose signature
"the process of the court is not in proper forme The dsfendant
"who got that sumrons wes therefore never clted in the way.the
"law says he should be citsd, and the proceedings agelinst him
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"were ineffectual. "

Mr. Hercourt submitted thet that
reagsoning showed clearly thet Order V1 Rule 1 of the Natsl

Rulegs (read with Order X1 Rule 2) wes fundamental to the due
armch |
citation of & defendant, wes imperative, end that it was in~
A
tended that 8 breach sheould be visited with ntllity. In my
view the decislon in Frostg's case (suprs) is distingulsheble,
for there wes no provislon In Rule & (or in the. Rules generel-
1y} correspcgding with the last sentence of Order V1 Rule 54
of the Natal Rules. (This distinction 1s heightened by the last
sentence of Rule 8, which only protected the sumrons in cases

of failurs to serve a copy of the document or account 1t was

founded on }.

In my view it 13 clear beyond doubt
that the last sentence of Order V1 Rule 54 confers & dlscretlon
on the court in the matter of an lrregulasr or lmproper proceed-
ing in an scticn. In this respect I agree with the decislons

of Dilstina Seod Clesning 8nd Pscking Cos v. Stuart Wholesalers

(1954 (1) 8.8, 283 (N} at pages 285 and 286), and Foster v. Car-

115 ané Another (1924 T.P.D. 247 at page 252) deallng wlth the

ccrresponding Transveal Rule 37

Once 4t 1s seen that the court

has a disecretion, 1t seems to me to follow inescapably that
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1t was nét intended that & breach of the BRules relabing tc ac~
tions should necessarily be vislted with nullitye. Upon this
simple greund, the judiclal reascning to the contrary in Allen

Pohl, Otto and Thercn (Pty)Itd. v. Schoeman and Aﬁother (1954 (3)

S.A,569 (T) ), and Employer's Lisbility Assurance Corporation Ltd.

v. Potgloter (1959 (1) S.A.850 (¥) ) and Poligan v. Rickaglo

(1928 N.P.D., 463 at page 464), cannot be supported.

To sum up sc fer, I hcld that Order
V1l Rule 1 (read with Order X1 Rule 2) is not lmperative (It is
not necessary tc decide what the position ls In regard to Natal
Rules not desling with actions. Ruls 54 only resfers to actions).

I proceed now to coqsider, on the

fects, the propriety of the condonation of the breach of the
Rules in thils case. The plaintiff (the respondent in thls
Court and In the court telow) lives In Butterworth, Cspe Pro-
vince. Soms months prior to 4th May 1659 she instructed an atw-
torney in Durban to Institute proceedings against the appellent
in the Durban and Cosst lLocal Division for dameges 1in the sum
of £6§50. This sum was 8lleged to represent damages suffered
by the pleintliff and caused by the collislon with her of. & cer-
tein motor vehlcle In Durban on 4th May 1957, 15 circumstances
rendering the defendant lnsurance company liable under Act 29 _

of 1942. After recelving instructlons the attorney wrote to
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the plaintiff asking her to come to Durtens She intendod dolng
so but wes prevented by the 1llness and death of her mothers The
difficulty of taking Instructions by post caused further delaye
On 13 April 1959 the attornmey sent a power of attorney to the
plaintiff and esked her tof complete and return 1ts. The power
was received back on 24 April 1959, witnessed end with the 1/=
revenue stemp canleslled, but the plaintiff hed omitted to sign
1t. The attorney posted it to the plaintiff again with a cover=-
Ing letter,on 24 April by reglstered airmall express poste
Despite these precesutions, 1t only reached her on 5 May 1959,
although she called at the post offlce dally. She signed the

power and posted it on 6 May, and tho &ttorney received 1t on
11 Maye The attorney also sent her & telegram on 1 May, but
she only recelved that on 4 Maye In the meantime the prescrip-
tive period of 2 years under section 11(2) of Act 22 of 1942 was
running agelinst the plaintiff, Her attorney lntervlewed the
reglstrar on 4 May 1254 and explalned the position., He sssured
that officer that he expocted the power of attorney at any moment.
In these circumstances the registrar lssued the surmmons on 4 lMey
1959.1t was served the same day. The power of attorney was flled
on 1l May 1959.

The foregoing were the faets
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which the court s quo had to beer in wind vhen asked to set
the summons aslidee It had to "make such oPder thereon 8s shgll
seom mect," In otrer words it had g discretion, to be exsr-
clsed judicielly upon ccnsiderstion of the clrcumstences, to

do what was fesir to both sides. Preyer v. Naldoo (1958(2) S.a,

628 (N) st page 629},

In attecking the exsrcise of & dis~-
¢rotion in favour of the plaintiff, Mr. Harcourt made two ma%n
submissions. Flrst, he contended thet by nct settZing the sume
mens aslde the court 8 quo frustreted the defence of prescrip-
tion under section 11(2} of Act 29 of 1942, This argument 1is

|

unfoundede In accordance with the majority judgmernt in Kleyn-

hens Ve Yorkshire Insurence Cos. Ltd. (1957(3)S.A.544 (A.D.} ),

the last dsy for the service of the summons in order to obviate
prescription was 3 May 1959, Hence it will still be open to‘the
defendant company to ralse the defence of prescription in its
plea, 1f it should so wish, Second, Mr. Harcourt stressed the
need for proper citation, as emphesised in Frost's case (gggﬁﬂ)c
In that connection it ls importent te bea? in mind the follow=
Ing aspectse The plalntiff had In fact duly authorlsed the
sttorney to sue out the sumrdns. It was not a case of the attior-
ney scting without instructions, as appeers to have been the posl

tion in Allen Pohl's cese (supra)e The registrar was in fact re-
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~quested by the attcrney to issue the summons, It was not a !
cagse of the reglistrar scting mero motus 4And the copy cf the
summons whilch was served on the defendant was, on the face of
it, complete and regular. In thet respect 1t was.not want ing
‘n gsome vitael informatlon, as was the position'in Frosts's cage
(supra)e In these clrcumstances 1t seems to me that what was
missing was merely the formal proof or evidencs of the authority
of the attorney to sue out the summons and of the registrar tb
issue 1te I see nc reason wh¥y thet Irregularity should not be
condoned In & proper cessa
As to whether this was a proper cesg

1t must also be borne In mind thet the ultimete fault lay not
with the plalintiff or her atitorney but wWith the dllatoriness
of the postal services Furthermore, it would certalnly be a
hardship on the plaintiff tc shut her out from ventlilatling her
¢laim In Court, subject cf course to eny defence opsn to the
daefendant. In all the circumstances I can see no resson for
Interfering with the discretion exercised in fevour of the plaine
tiff by KENNEDY J.

In the result ths sppeal ls

dlsmissed with costsa //5527/' £ /4%222(2,9€;

Steyn, C cJO

Beyers, J.h.
Concure
Ogllvie Thompson J.4.

Botha A.J.A,



