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estate of the late Louls Adelson, whom I shall refer to &s
4 /s
Mthe decessed", and the second. respondents are the two daughter
of the deceased and the executors of his son Joseph, who dled
after these proceedings begane The deceased)who died on the
14th Septgmber 1952, left & will in which he hequeathed the
residue of his estate tc his abovew-named three childrens Ine
cluded in the residue were three shares in Touis Adelson Trust
(Pty) Ltd., which I shell cell "the cémpany". The qﬁestions
In issue betweon the Commlissioner end the respondents relate
to the valuation, for desth duty purposes, of the thres shares
or of whatever else, in accordance with the contentions of the
parties, pessed or was deemed to pass on the death.
The company was reglstersed upon
the instructions of the deceased on thq 5th June 1946 wlth a
nominal caplital of £300 divided into 300 £1 sharese of
these 198 were called "A" sharaa; 99 M"Y ghares and 3 "C"
‘sharea. iIn terms of article 4 of the company!s artlcles of
associstion the shares in éhe company were, on the 25th July
1946, allotted as followsse 99 "AT sharea'to asch of the dem=

cogsed's daughters, the 99 "B" sheares to his son Joseph a&nd

the 3 "C" shares to the daeceased himself.

So fer es material, clausge 5 of

-

the company's memorandum of associatlon,after setting out the

compOS’.tion/. eesse
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compésition of the capitel, provlides :m

"The respective classes of shares shall be entitled to the rights
and privileges and shall he subject to the disebilities as set
out hereunder, namelyé~ |

(1) The !C! shares shall remsin 'C' shares so lonqas IOUIS ADEL-
SON during his 11fetime shall continus to be the holder of the
sald 1C! shares. On the d§th of LOUIS ADELSON,or if during his
11fetime he ceases to be the holder of the sald 'C' shares, the
sald 'C!' shares shell in either event ipso facto and automaticall;
be converted as to two (2) of the said 'C! sheres into two (2)
tA! sherea, and as to the remalnling 'C! share 1;?3 'B! share.
(11)80 long as the 'C'! shares remain’{G' sharss,they shall cone
for upon the holder thereof the excluaive right to notlce of

and to sttend or be represented at meetings of members,whether
oréinary or extraordinary,{Phe right tc one vote for each such
101 share at any meeting of members whether ordinary or extra=
ordinary,the sole right to appoint a dirsctor or directors §f

the company,and the sole right to participate in the proflts of
the company whether distributed or nots

(111)The holdmrs of the 'A' shares and of the 'B' shares shdll
not, in respect of their sald holdings, so long as the 'C'lﬁharos
remain 'C' shares, be entitled to any of the rights and pri€1~
leges apecifled in the preceding sub=parsgraphe

(1V)As 8nd when the thres (3) '8! shares become ccunverted 1nto
two (2) 'At shares and one (1) 'B' share,the holders of the"A'
shares and of the 'B!' shares shall thereafter be entltled tb the
following rights, namely =

To recelve notice of or to attend or be represented at nset;ngs
of members,whether ordinary or extrasordlnary; to one vote for
each such 'A! share or 'B! share at any such meeting; and to
participate pari passu in the profits of the compeny.

(V) The tB! shares shell be allotted and Lssued to JOSEPH ADELSON
and shall not,save as hereinafter provided,be capabls of being :

transferred or pledged by the ssid JOSEPH ADELSON or by sny
other/nooa‘.:



other holder of the said shares,until after the expiry of =
perlod of five years from the date of death of LOUIS ADELSON.
If JOSEPH ADEISON predecesses LOUIS ADELSON, or if JOSEPH ADEL-
SON survives IOUIS ADELSON but dies prior to the expiry of tﬁe
aforementioned periocd of five years, the sald *'B! shares shall
in elther such event be transferred in egqual proportions to the
wife eand children of JOSEPH ADELSON,but the transferess shall
not be entitled to transfer or pledge thelr respective holdings
of 'B! shares until after the expiry of the aforsementioned
period of five yeara reckoned from the date of death of LOUIS
ADELSONescsossecsecncasne

(V1)0n 8 winding up the holders of all classes of shares shell
rank parl passu for return of capital,

The capital for the time belng of the company may he furtheyr
divlided Into several classes, and preferential,deferred,quall=
filed or specisl rights, privileges or restrictlons mey be ate
teched to the shares in any class, and the rights attached to
the Initlal or eny new shares respectively may be varied or

abrogatade "

On the 31st July 1946 the deceapod
by noterial deed "donated, and settled upon" the compsny the
sum of £60,000, which was duly delivered to it.

At his death the deceased's three
sheres were still reglatered as 'C' shares in hils name. The
first respondents originally brought them up for death dutj pure

i f |
poses end thelr nominal value of £1 each but thereafter tendered
to account for them at £200 each by apportioning the sum of
£60,000, which was at all material times the nett value of the

assets of the compeny, squally between the 300 sheres. . The

Commissioner/ececes



Commissioner claimed that in view of the rights attached to the
1ICt shares thelr vélue for death duty purposes was £20,000 e;cb,
being one third of the nett value of the company's assetas

A disputs having arisen the partlies
sansepnn concurred in stating a special case for decision by the
Supreme Courte So far as materlal their contentions,as amended,
read -

"18,4The first and second plalntiffs" (now first and second resw
pondents) "contend that in terms of the Death Duties Act Noe29
of 1922 as smended the property that pessed on the dsath of the
late LOUIS ADELSON was the three aforesaid sheres converted into
two 'A' shares and one 'B' shere,that the sald shares sre to i»
velued for estate and succession duty purposaes on the same basls
as the other 'A! end 'B! shares of the sald company, that nb
other property in respect of the sald shares pesssed or was
deemed to be property passing in terms of section 3 (3) (a) of
the Act or otherwlse, or was preperty deemed to pass,and that
they are entitled to & decleratory order against the defendant"
the Cormissioner "to that effect,with coats, which they accord=
Ingly claim,

19.The first and second plaintiffs aver that the value of the
sald shares, valued on the basis ln paregraph 18 set out is
£600 and the defendant admits that 1f the first and second
plaintiffs'aforesald contentions are correct (which 1s den;od)
the value of the ssld shares ls £600s

20eThe defendent, however, dilsputes the aforegoling contention
of the first and second plaintiffs (save as is stated in paraw
graph 19 hereof)e

21. The defendant contends, moreover i=

(1) that by reason of the provisions of sectlon 3(3)(5) of
the Act the nett assets of the company as at the date of |

death of the late Louils Adslson (herelnafter referred to as

the/toooso



the deceased) are property which 1s deemed to pass on his
death and that therefore the estate 1a liable for estste
duty on sn smount of £60,0004
(2) Alternatively
{a)that which passsd on the death of the deceased was the
three shares owned by him at the date of ﬁis death;
(b)that thess shares must be valued at their intrinsic
value as at the dste of the death of the decessed;
(c)that tintrinsic value 8s at the date of death of the
deceased' means the amount which & notionsl purchaser
would have pald for the shares at a moment before the
deceased dled on the assumptlon that he cculd have obtaine
ed equivalent rights to those then held by the deceased
and for the average sexpectation of 1lilfe of the deceased;
{a)that in valuing the shares the valuer must take into
considerstion not only the fact that the three shsres
entitled the holder thereof to all the profits of the
company,hbut also the fact thet the three shares together
gave to the holder thereof such control of the company
as would enable him to lssve further sha:ea,and to vary
the rights attaching to any class of share in the compenys
(3) Alternatively:
i;?that two separate specles of property passed,nshelys=
(1)297/300 of the special rights end privileges which
until the death of the deceased attached to the class
'CY sharease.
(11)Two class 'At' shares end one class 'B' share into
which the three c¢laas 'C! shares wereiautomatically
converted 1n terms of clause 5(i) of the Memorandum
together with the sdditlonal rights which became ate«
tached to these ¢claases of shares in terms of clause
5(1v) of the Memorandum.
22¢ The defendant contends furthermore =
(a)that the speciel rights and privileges aforesald held by ]
the/eesase



the deceased as holder of the three 'C' shares was an ln=
terest in property;
(b)that the second plaintiffs (the remalning shareholders)
became entitled to this interest by reason of the cessatlon
on the death of the deceased of hls said intereste
(c)that succession duty 1s accordingly paysble by the
second plaintiff in terms of section 10(b) of the Act in
respect of the lnterest they so became entitled toe

23+The plaintiffs dispute all the aforesald contentions of the

defendant, "

The matter ceme before Van WYK J.
and BANKS A.J., who gave Judgment for the respoédants on the
question of estate duty and for the Commlssloner on the questlion
of succession duty, The Commissioner now 2ppesals to thls Court
on the declsion ragarding estate duty and the respondents cross=
appsal In respect of the succsession dutye

I shall dekl first with the spw=
peal, l.0. with the 1llabllity to estate dutye In so far as he
rolied on section 3 (3) (a) of the Act the Commissioner set up
the case that the nett assets of the company constituted pro~
perty which was deemed to pass and thet the value of those assets
was £60,0004 In his other contentions the Commisslionerts case
was based on the view that what passed was either the three ¥C*
shares or two YA! shares and one "B" share plus the "special
rights and privileges" attached to the "C" sha?es. In viéw of
the conclusion that I have reached,namely,thet the appedl must

succe0d/eesvas
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suceeed on the basis that the "C" shares passed And must be valued
e’ possessing the characteristics of such shares, it would be une
necessary to deal with the Commissioner's aontention baged on

1

section 3 (3){a), 4f that contention was clearly alternative to
the Commissioner's other contentlions, If, however,
the Cormis sioner's contention based on section 3 (3) (a) were
valid, so that the estate was liable for estate duty on the nett
assets of the company, there would be the possibility that this
1iability would be sdditional to any liabllity for duty based on
the view that it was the "C" shares or their "speciasl rights end
privilegea" plus "A" and "B" shares that passed.s It 1s accord=
ingly necessary to deal with the Commlssioner's éontention based
on section 3 (3) (a)e This contention is, however, concludéd ads

versely to the Commissioner by the decision of thés Court In

Commissioner for InJand Revenue V. Estate Isascs, judgmsnt 1in

w o %\:\f-l.n cw\‘\.k.l.. i‘o'uh ?\M \C‘l"c\

Ly pEinr pivenm eIl PRSI Wit s JUGZINIG . It is ac»~

which
cerdingly unnecessary to set out the provisions of sectlon 3(3)(a,
or to discuss thelr effect.

I proceed to deal with the Commlse
sioner's first alternstive contention, namely, that the "C" shere
passe@ on the deceased's death and must be¥ valued &t thelr ine
trinsic value at the deceased's death, that value belng ascertain

ed by asking what & notional purchaser would give for the sharea

just before the deceased's death,on the assumption that he could

‘haVe/.-.---



have obtalned the rights of the deceased for hls average expect~
ation of 11fe, and that such rights would include the profits of
the company and such control over 1t as would enable him to lssue
r€§hor sheres and vary the rights sttachling to any cless of shares
In sssoclatlon with this contentlon must be paken the Commlssio-
nerts traverse of the respondents'! contention that what pessed on
the deceased's death was the three shares converted into two "A"
and one "B" shares, which were to be valued on the same basls as
the other "aA" and "B" shares.

Section 5 of the Act provides that
the value of any property passing or deemed to pass on the death
of any person shall be =

"(3d)in the case of stocks and shares,the middle market price on
the date of the death of the deceased person;Provided that‘ir no
such middle market price cen be ascertsined,the value shall be
such value 23 is determined to be fair and reasonable under secw
tion six;

(e)in the cese of all other property,the falr market valus of

such property es et the date of death of the deceased perﬁon."
Sectlion 6 provides that subjJect to
assessment by the Commissioner,which may be followed by &rbitra=
tion in case of dispute, "the falr and reasocnasble vaelue of sny
Pgtocks and shares 1n respect of which no middle market price
ﬁcan be ascertalned and the falr market value of any otheerro.

"perty shall be determined for the purposes of the last preceding

"se(ﬂ:ion/. sasae
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"sectlon by & sworn appraisement by some impartiasl person or per=
"sons appolnted by the Masters”

It will be observed that unquoted
shares ere not in terms to be valued at the "falr market value"
but at thelr "fair and reasonable value"s The difference in lan®
guage suggests that in valving unquoted sheres the appraiser
mlght have greater latitude than in the case of other propertqJ
a0 that he might not be bound to seek the price that » notional
purcheser would pay in a falr and open market. It was not, howw
ever, contended on behalf of the Commlasioner that the distincti%
would entitleﬁ the sappraiser to have regard only to the nett aas~
sets and the profits of the company, without taking into account
the rights that a holder of the particular shares would enjoy
thereines The argument proceeded on the besis that although the
nett assets andbthe profits may form the ultimate basls of the
value it i3 what & notlonal reasonable purchasdr would give for
the shares that provldes the fair and reasonable, as 1t does the
falr market, valuee I shall return to this aspect of the matter
at a later stages

The problem which the draughtsman
of clause § of the Memorandum sought to solve was how by some
form of agreement to bring 1t about that what was valuable 1in

The deceased!'s hands .should reach the hands sfe his executors

shom/......
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shorn of most of 1ts value, while the property of his beneflicle-
ries should at tha.aame time gain & correspcndingk¥x enhancement
of values The form of agreement adopted was that embodled in the
company's Wemorandun of dissociation; It would huve msde no dife
ference if 1t had been contained in the articles of e5608tations
Such an agresment 1s in its essentisl nature akln to tuose agree«~

oy & smu&M

ments between partners which have sought to achieve the same end
by providing that on the death of one partner the other or others
may or must acqulre his share at something less than its value a3

Judged from the psasrtnershlp proflits and nett assets.

In Commissioner for Inland Revenue Ve

Estate Klrsch (1951 (3) S.A.496) three shareholders in certain

companies had agreed that if one oq%hem died tﬁa other two‘should
be obliged to buy his shares st the value of the'}ett assets,less
10%, It was held that the vaelue for death duty purposes was un=
affected by the agreement, At pages 504 and 505 CENTLIVRES C.J.,

"o l)e_
delivering the judgment of the Court, sald that wnhat was ascer~

A
tained was the "intrinsic”, the "real intrinsic" or the "true”
value of the shares &s at the date of the death of the deceasede.
The value during the deceased's lifetime was held to be lrrele~
.1.
vant nor was the value 9§ his estute considered to be the test
under the Acte The learned Chlef Justice was not dealing with

a case in which the agreement purported to effect & change of

rights/c.eees
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rights at the moment of deathe In terms of the agreement the
legal representative of thse deceased shareholderlwas to sell his
shares to the other shareholders,though the contract of ssle
was In fact alreédy embodied in the agreement,

In Kirsh'e case the agreement was
not pert of the memgprandum or articles of the cbmpanies concerned

end its terms could not be said to fix the charscteristics of the

sharege But at page 505 CENTLIVRES C.J. referred to Cormissioner

for Inland Revenus v. Estate Whiteaway (1933 T.P.D.486) and said,

"In thet case it was, in my view,correctly held that, where e
deed of partnership provided that on the death of a partner the
surviving partners should purchase the deceesed partner'!s Inter~
egt 1n the firm at & valuation prescribed by.the deed, the Come
missioner was not bound to assess the value of the deceased!a
share in the partnershlp by reference to the amount of ths pur-

chese price fiX¥ed by the deed of partnershipa "

In Whiteaway's case GREENBERG J. deslt at peges 498 and 499 with

a contentlion which wag, in effect, that because the provlision for
purchase of & decessed's partner's share sppeared in the deed of
partnership ltself and because the dsed fixed the charscteristics
of each partnertg share, including the basis of payment on death,
vhat passed on the death of 8 partner wes his share heving those
charecteristicse GREENBERG J. held that 1t made no differsence
whether the provision for purchese of a deceesed partner's share

eppeared in the original dsed of partnership or was subseguently

681600 eesans
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agreed toe Any later change ¢could not dilffer in substence from
& fresh deed of paptnership embodying the change. 1In nelther cast
was the Commissioner bound by such an agreement,

A similar sltuatlon was consldsred in

Perpetual Executors and Trustees Associetion of Australis Ltde. ve

Cormissionsr of Taxes (1954 A.C. 114), where aldeed of partner~
ship gave &n option to the surviving partles to teke oger ik &
deceesed partner's share on & basis which required that no smoun
shovld be added or taken into eccount for goodwlll. There wes &
dispute &8s to which provision of the relative statute wes spplie=
ables The Judiciel Committee’s decislon in favour of the applle
cablllity of one of the provislons involved the concluslon,stated
at page 130, "that the whole of the deceesed’a interest 15 the
partnership property,including goodwill,was essegsable to duty.."

It seems to me to follow from
these cases that the fact that the charscterlatlics of & share in
& partnership are flxed In the deed which founded the paviner
ship does not have the effect that terms which provide for & re=
duced veluation to purchasing survivors at the death of & part~
ner are relevant to the c¢laim of the flsc to death dutiese

I can see no reason for dlsg=

tingulshing in this respect 2 clause In the memeorandum or é&n
articlef in the articles of asssoclietion which provides that on

the/oo-c.o
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the death of a sharehclder his shares shall or may bs purchased
by the surviving shereholders at a flxed or ascértainable pngce.
If that prlce were less than the falr and reasoﬁable price 1t
would not bind the Commdsslioner any more than the agreement Iin
Kirsch!s case bound hime

But the respondents contend Fhat
the present case 1s different, since here we have not to desl
wihh an agreement as to the price at whlch surviving partners or
shareholéers may or must scquire from the deesassd's estete, but

with an automatic and 1psoc facto conversion of the "C" shares

into "A" and "B" shares upon the death of the deceased. It 1s
argued that such a characteristic of the "C" shares, fixed In
S\
the constitutlicn of the compsny, must be given effect, and 1f
'S
that 1s done 1t meeans that whet pesses on the desth, l.ee what
leaves the decessed and goes to his estete with hls last breath,
is two "A" shares and one "B" shsre and not three "C" shares,
There is apparently no authority

dealing directly with such a device, though 1t 1s intefesting to

note that in Whiteawayt!s case at page 498 GREENBERG J. mentions

the possibillty that a provision for Mimmedlate vesting" might
have effect on the operation of such partnership provisions &s
the court was there dealing with, if the system of law to be -

applioq/....oo
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duatinxxnikle appiled permitted of a transfer of ownership with=-
cut deliverye But 1t could ngt have effect In our law,. It|13
not easy toc formulste a principle for rejecting as invalld a prow
vision 1n & memorandum for the automatic changelin cheraecter of
shares updn the happening of & hamed event, but it 1s a most ex-
traordinary 'provisions It should perheps be regarded @8s forsign
to the nature of s shere in & compsny that lts fights should be
subject to chenges prescribed in advenca and without actlon taken
by the corporators et the time of such changese Clause 5 (1) of
the memorandum provides for the change from "C" to "A" snd "B"
shares not 6n1y on the death of the deceased but also on his
ceasing during hls lifetime to be the bolder of the "C" shares,
Ha could sepparently cease to be the holder notvonly by voluntery
transfer but also s & result of execution or insolvencyeThough
& testator may be able in & messuvre to shift the benefits of &
bequest awey from a bensficlary who beccmes 1psolvent the device

does not always succeeds (See Mars on Insolvency,Fifth Editlon

paege 180)e¢ It would be sﬁgnge 1f by Gonating property to & com-
pany lil® the present one & man could defeat not only the Commi g~

sioner on his death but also his creditors during his 1lifetimes

I am, however, prepared to assume

that if clause 5 (1), by appropriate reference to share numbera,

hod
designated which two of the "C" sheres were to become 'Afshares

38

Gnd/...“.
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and which one was to become & "B" share the sutometic and ipso
facto conversion would have been possible and would have taken
placaee But the "C" shares are not treated distinctively in tbo
memorendum but are lumped together. No doubt for some purposes

one share is as good &8 another of the same class (see Jeffery ve

Pollek snd Freemantle,1938 A.De 1) but that does not meen thet

ean act of changing several undlstingulshaik~ed "C" shares into
ghares of two different clessses can tske place autometically
without intelligent interventione Every share 1s a "geparate

entity" (Commlssioner for Inlkand Revenue Ve Crossman,1937 A.C.

26 per LORD BLANESBURGHE at page S5l)e It was not"notionally poa=
sible for the threse "C" shares to become sutomaticelly two "A"
shares end one "B" share without some act of selection by scme
persons All being of equal value « and I assume that desplte
the provisions of clause 5 (v) the "B" shares and the "A" shares
produced by the "C" shares would &1l cerry precisely the same
rights = the act of selection could, as counsel put it, have
been done by an dffice voys Nevertheless 1t was an act that hed

to ba done, like the delivery referred to in Whilteawey's c8s6es

There could be no svtomatic and ipsc fecto conversion. Whéther

there was in fact a selectlion and épproprlation by the executors

after the deceased's death does not appear. If it was done 1t

may be agsumed that 1t was effective and that two of the "C"

shares/eccecee

B
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shorn of most of 1ts value, while the property of his beneficlaw-
ries should 8t the same time gein a correapcndingi; enhencement
of values The form of agreement sdopted was that embodied in the
company!s Wemorandum of diwsociation; 1t would huve made no difw=
ference if 1t had been contalned in the articles of aSSosiations
Such an agresment is iIn 1ts essentisl nuture sklin to tunose agree«

or A& S;WLluW
ments between partners which have sought to achleve the same end

by providing that on the death of one partner the other or others
may or must acquire hls share at something 1es§ than 1ts valuse as

Judged from the partnershlp profits and nett agsets.

In Commlaslioner for Inland Revenue Ve

Eatate Kirach (1951 (3) S.A.496) three shareholders in certein

companies had agreed that if one oq%hem dled the other two should
be obliged to buy hls shares &t the value of the gett asseta,less
10%. It was held that the value for death duty purposes was un=-
affected by the agreement, At pages 504 and 505 CENTLIVRES Cud s

(’o l)Q,
delivering the Judgment of the Court, sald that what wes ascer-

A
tsined was the "intrinsic", the "real intrinsic" or the "true"
value of the shares &8s at the date of the death of the deceaseds
The value during the decessed's lifetime was held to be irrele-
to
vant nor was the valvue of his estute considered to be the test

under the Acte The learned Chlef Justice was not dealing with

a case in which the sgreement purported to sffect a change of

rights/...o.;
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rights at the moment of deathe In terms of thé agreement the
legal representetive of the deceased shareholder was to sell hils
shares to the other shareholders,though the coﬁtrect of sale
was In fact alreédy embodied in the agreements,,
In Kirsh'e case the agreement was

not part of the memgrandum or articles of the companles concerned

and 1ts terms could not be s8id to fix the charscteristics of the

sharess But at page 505 CENTLIVRES C.J. referred to Cormissioner

for Inland Revenue v. Estate Whiteaway (1933 T.P.D.486) and said,

"In that case i1t was, in my view,correctly held that, where a
deed of partnership provided thst on the death of a partner the
surviving partners should purchase the deceesed partnert!s inter~
a8t in the firm et & valuation prescribed by the deed, the Come
mlasloner was not bound to assess the value of the deceasedta
share in the partnership by reference to the emount of the pur-

chése price fiXed by the deed of partnerships "

In Whiteswsy's case GREENBERG J. dealt at pages 498 and 499 with

8 contentlion which wasg, In effect, that because -the provision for
purchese of a decessed's partnerts share appeeréd in the deed of
partnership 4tself snd because the deed fixed the charscteristics
of each partner!s share, Including the basls of payment on death,
what passed on the death of & partner was hls share having those
charscteristics, GREENBERG J. held that 1t madé noe difference

whether the provision for purchese of & decessed partner's shere

aéppeéred 1n the original deed of partnership or was subsequently

L2 LT VAR



agreed toe Any later change could not differ in substance from
8 fresh deed of paptnership embodying the changes In nelther case
was the Commissioner bound by such an sgreement,

A similar situation was considered in

Perpetusl Executors and Trustees Agssocietlon of Australis Ltde Va

Commissioner of Taxes (1954 A.C. 114), where & deed of partner~

ship gave &n option to the surviving pertles tq take oger Xk a
deceased partner's share on 2 basls which required thet no amouni
shovld be added or tesken into seccount for goodwill. There wes &
dispute 83 to which provision of the relastive statute was spplicw
ablee The Judiciel Committee's decision in favour of the applle
cadllity of one of the provislons involved the concluslon,stated
at page 130, "that the whole of the deceesed's interest in the
partnership property,including goodwill,was sssessable to duty.."

It seems to me to follow from
these cesas that the fact that the charscteristics of a share inm
& partnership ere fixed in the deed which founded the paviﬁurﬂ
ship does not have the effect thet terms which provlide for & re=-
duced valuation to purchesing survivors at the death of & partw
ner are relevant to the claim of the flsc to death duties.

1 can see no reason for dlge

tingulishing 4in this respect 2 clsuse in the memorandum or &n
articlef in the articles of associetlion which provides thet on

the/t‘c.o‘
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the death of 2 sharshclder his shares shall or maey bs purchased
by the surviving shereholders at a flxed or a;certainable pqéce.
If thet price were less than the fair and reasonsble price 1t
would not bind the Commdssioner eny more than the egreement In
Kirsch!s cese bound hime

But the reapondeﬁts contend that
the present csse 1s different, since here we have not to deal
wihh an agreement as to the price at which surviving partners or
shareholders may or must acquire from the deesssed's estate, but

with an antomatic and ipsoc facto conversion of the "C" shares

into "A" and "B" shares upon the death of the deceasede It is
argued that such & characteristic of the "C'" shares, fixed 1n
the constitution of the company, must be given effect, and if
4

that is done 1t mesns that what passes on the death, 1ses what
leaves the deceased and goes to his estate with his last breath,
15 two "A" shares and one "B" shsre and not three "C" shares,

There 1s apperently no authority

gealing directly with such a device, though it is intefesting to

nota that in Whiteaway's case at page 498 GREENBERG J. mentlons

the possibillty that a provision for "immediate vesting" might
have effect on the operation of such partnership provisions as
the court waes there dealing with, 1f the system of law to be -

applied/.. sess
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gaxtingxwtkk applied permitted of a transfer of ownership with-
cut dellverye But it coulg nét have effect in our law. It is
not easy to formulete a8 principle for rejecting as invelld & pros
vision in & memorandum for the asutomaetic change In chesracter of
shares updn the happening of a hamed event, but it 1s a moat ex~
traordinary provisions It shou@d perhaps be regarded as foreign
to the nature of a shere In a compeny that 1ts fights should be
subject to changes prescribed in advance and without actlion taken
by the corporators at the time of such cheangess Clsuse 5 (i) of
the memorandum provides for the change from "C"fo "s" and "B"
shares not dnly on the death of the decessed butvalso on hils
ceasing during hils lifetime to be the holder of ﬁhe oM shares,
He could apparently cease to be the holder not only by voluntary
transfer bqt also g8 8 result of execution or insclvencyeThough
& testator may be sble in & measure to shift the benefits of &
bequest away from e beneficlary who bsecomes 1nsoivent the device

does not always succeeds (See Mara on Insolvency,Fifth Edltion

page 180)e It would be stgnge if by donsting property to a com-
pany 1ike the present one & man could defest not only the Cormis~
sloner on his death but slso his creditors during his 1lifetime,

1 am, however, prepsred to assume

that if clause 5 (1), by eppropriste reference to share numbers,

had -
designated which two of the Pch sheres were to become ”A“sha:es

Fis
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end which one was to become a "B" share the autometic and ipso
EEEEE conversion would have been possible &and would have taken
plecee But the "C' shares are not treated distinctively in the

memorendum but are lumped together. No doubt for some purposes

one share ls as good &a another of the same class (see Jeffery Ve

Pollsk snd Freemantle,1938 A.De 1) but that does not mesn that

an act of changing several undistingulshaidwed "C" shares into
shares of two different classses cen teke place avtomatically
without intelligent interventione Every share i3 & "geparate

entity" (Commlssioner for Indand Revenue Ve Crossman,1937 A.C.

26 per LORD BLANESBURGH at page 51)e It was not hotionally poa~
sible for the three "C" shares to become automaticedly two "A"
shares and one "B" share without some act of selection by scme
persone All being of equel value =~ and I assu@e that desplite
the provisions of clause 5 (v) the "B" shares and the "A" shares
produced by the "C" shares would &ll cerry preclsely the same
rights =~ the act of selection could, as counse£ put 1t, have

been done by an dfflce boye Nevertheless it wes an act that had

to be done, like the delivery referred to In Whiteaway's Cca860e

There could be no sutomatic and 1pso facto conversion, Whether

there was in fact a selection and approprlation by the executors
after the decessed's death does rot appear. If 1t was done it
may be assumed that it was effective and that two of the nch

'Shares/. ens b
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" nnt
hares ave now "A" sheres and one "C" share is & "B shares But

this cannot affect the fact which seems to be inescepable that on

the deceased's death they passed es nc" shares to hls executors,

It 1is &é unconverted "C" shares that
they had tc be valueds There were apparently two ways of ap¥
proaching the questlon of how to value theme The first way was
to dlsregerd their llabllity to be converted into "A" and "B"

shares =~ that would be following the way indiceted by Klrsach's

cases. The other way wes to ascertaln the price thet e notional
buyer would be prepered to pay for the "C" shares, 1f he could
get them as such despite the provisions for eutomtic conversion
but would have to hold them subject to be converted et some fuw
ture date. This wey of valuing the sheres wes propounded for the

Commilssioner on the baals of the mejority Judgments In Crossmen's

c8ses The future dete put forward by the Cormissioner was the
end of the 1life of the decessed as calculsted on the basis of

hls normal expectatlon of 1ife at the time of his death. Thaf
thls approach has a certain artificisllty ebout it must be con=
ceded but this does not necessarily mean that it must be rejected
For present purposes 1t 1s unnecessary to decide whether the
aprangement 1In cleuse 5 (1) of the memorsndum should for valua=
tion purposes be forced into a form similar to that applied in

a——
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Crossmen's cese, or whether tho more radical spprosch used in

Kirsch's cese should be held to be spplicsble., In favour of the
latter 1s not only the suthority of the case itself, as & decislon
of thils Court, but alsc the possibllity that the laﬁguage of
sections 5 and 6 of the Act, referred to sbove, mey make it uné
necessary for the appralser to 1nvoke the notional purchaser. if

the method approved in Crossman's case were applled here, the

purchasser would be able to do what he pleased with the shares anb
assets o the company. The result would therefore be the same 85
|

1f the "C" shares were valued without regerd to thelir liebility
: 1

to be converted into "A" or "B" shereses On efther view the pro-
per valuation figure would be thet propoundsd by the Commissioner,
namely, £20,000 for each of the three shares.

In view of the concluslon reached
&8 to the valus of the "C" shares 1t 1s unnecessary to conslder
whether the Commissioner's second alternative contentlon that
there were two specles of property thst passed could be supported,
For in the case of this contentlon there would be no possibility,
as there was in the case of the contentlon based on section 3(3)
(a), of & 1lisbility addifionel to that besed on the value of the
three "C" shares,

In regard to successlon duty

counsel for the respondents rightly conceded that if what passed

on the death of the deceased were uhconverted "C' shares the
s6conNd/.cseea
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second respondents would be liable for succession duty because
they became entitled to property by resson of the death of the
decessed in terms of section 10(a) of the Act,ugzghnot, as held
by the Cape Provincial Division, by resson of the cessetdon of
an Interest under section 10 (b). Section 11 provides that
with exceptions the value of property passing by virtue of eny
successlon is the value of the property for estaﬁo duty purpos-
es. The second respondents are accordingly liablé to pay suew
cession duty on the three "C" shares taken at a valuation of
£20,000 per share.
The order of the Cape Provincial

Divislon upheld the Commissloner's contention that succession
duty was payable in terms of sectlon 10(b)e This should be alw
tered to make it refer to sectlon 10(a) but subject thereto the
crogsw=appeal fails and the modificatlon should not affect the
order fcr costse

In the result the appeal is allowed
with costs and the order of the Cepe Provinclal Divi;ion 13 @l
tered to one upholding the first aiternatlve contention of the
Commissioner in regard to estate duty. Succession duty ls pay~
able under section 10{a) &nd not under section 10(b)as provided

in the order under appeal,but subject thereto the cross~appeal 4
i1s dlsmissed with cosatse |
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7’ IN THE SUPRERE COURT OF SOUTE" AFRICA

(Appellate Divlision)

In the matter betwesn =

THE COMIISSIONER FOR INILAWD REVENGE. Aprellant

and

1.J0EL BERNARD PODLASEHUK

2.IJAN NELSON

3+ JOSEPH MORRIS HENECK

In thelr capacity as Executors Testa-
mentary In the Estate of the Late
LOUIS ADELSON First Respondents

ang

1.ERIC HIRSCHMA N, and

LIOWEL MESKIN, %n the capaci-
Ty as Lxecutcrs Testamentary
in the Estate cf the Este
JOSEPH ADELSON

2.FREDAGE POPLASHUK (born Adelson)

3MIRTAM NELSCN(born Adelscn)  Seccnd Respondents

Coram: Steyn C.J.,Schreiner,Melan,Jd.A.,Botha et Holmes A.JJ.A.
3— 1%~ 19379
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Heards 2nd. November, 1959 Delivered:

JUDGNMNENT

It e S e P - S Y N

STEYN C.J. $= The relavant facts, documents and
contentions are set out in the judgment of nmy brother SCHREINER,
which I have had the asdventsge of reading« 1In regard to the
three C shares 1n question, the momorandum provides that on the
death of Touls Adelson ory 1f during his 1lifetimes he ceeses to -
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be the holder, they "shell ipsc facto and automstically be conw

verted as to two of the sald £ C shares intc two A shares, and as
to the remaining C share intc & B share", If on a llteral reasd-
dingg the word "converted" is tzken to fmply an act of converslon,
the phrase "shall ipso facto and automatically be converted" bew~

comes self~destrbctive. The more emphatic words "Lpso facto) and

sutomatically" would find thelir complete negatlon in the word
"oconverted". I find 1t diffdcult to accept that, desplte the
repetitive accentustion of the mechenlicel nature of the change

from the one to another kind of shere, the framers of the momoren~
dum intended to sey thet the C shares were to become A and B shares
by an act of conversion to be performed sfter Adelson's death or
after he had ceased to be the holder of the C shares.

The memorandur end articles era
sllent as to the person or persons by whom the converslon is to be
effectede It wculd presumebly have to ba brought about, either by
the new holder of the C shcres, whether he be the purcheser or the
dones or the executor or curstor in Adelson's decezsed or insol-
vent estste, or by the directors appolnted by Adelson who, in terms
of paragraph 26 of the Artlcles of the company, wculd continue to
hold office untll the conversion has taken plase. Whoever may be
the right person to effect 1§’the conversion would entall an inter=
val of time during which 8 new holder, other than the executor in

the/atoono



the deceased estats, ray be able, by virtue of the complete con-
trol of the company which the shares would confer, to denude the
cémpany off all 1ts assets to the detriment of the other share-
holders, l.e. of Adelson's son and daughters., Had such ar sact

o—xw

of conversion been comtemplsted, 1t 1s e ; unlikely that
Adelson would not by some provision in the memorandum, have sought
to Buard against this possibilitys Thet hes not bsen done. It
should be borne in mind, moreover, thst the two A shares and the
one B share 1nto which the C sheres were to be "converted”,would
consist of preclsely the seme rights and obligationé. Thera
wold, in that regard, be no distinction whetsoever between the
two A shares and the R share. The temporary restrictlon lmposed
by clause 5(v) of the memorsndum upon & transfer or pledge of B
shares, refers to the B shares"allotted %z end 1ssued to Joseph
Adelson®. In the ccntext, these are the 99 B shares mentioned
in clause 5 (B)e There is no similar provision affecting ths
"eonverted" B share snd no other provision to distinguish it, as
far as rights and liabllitles are doncefned, from the A shares.
Parsgraph 4 of the articles of tre company provide that of the

Louls
168 A shares, 99 are to be allotted to each of Xaxmpmh Adelson's

1

daughters Fredagh and Miriam, w&x whlle the 99 B shares are to
be allotted tc his son Joseph. In these clircumstances the deslg-

nation as "A" and "B" in rslation to the three shares In quest ion

‘WOUld/.oocoo



would serve no purpose cther than the attachment of a convenlent

pamsy Such & desigratlon has no grester signlflcance than a

sultable numbering wéuld haeve had If tre memorendum and artlcles
had provided for denomination by serial numbers Instesd of de-
nominetion as A end B shares. Whsether a partlcular share became
en A or a B share, was quite immeterial o Any selection made
would be productive of no.other result than a difference in name
ocnlya.

Heving regard to these considers~-
tlons, 1t seems reasonably clesr that whet the framers of the
memorandum had in mind wes that on the heppenlng c¢f one of the
events specifled, the three C shares were sutomatically and with~
out eny fcrmel act bc shed thelr special characteristics ang to
undergo a change into three shares heving the same quallties,two
of them to be celled A shares and one 2 T share, Such a maznling
can, I think, be ascribed to this previslion wlthout undulysggggéﬂ
sing the lenguage ussd. On such & constructlon the naming of
the ghares would still require an act to be done, hHut not as s

preraquicite to the chenge irn the nature of the shsres.It wculd

P8/ eunans
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be &n sct consequeﬁtial upen & chenge which hasg 8lready taken
place. That would reflect the real substance of what was evident-
ly intended, l.e. 8n dutometlc transformetion of the three specls)
shares intc ordinery shares, and that, in my View, 1s the meening
which should be glven to.this proviglone
It has ncot besn argued and I am not
aware of any ground upon whlch it must be held, that this prc~
vislon, so interprated, wculd bs 1llegal or thaet 1t wculd bs
legally Ampossible to glive effect to it. If vrot, 1t follows
Lhet the three C chares psssed into the estate qf Touls fcelson
shorn of thelr speclal rights. As they hed no middle market
price on the dste of death thelr value for estate dubty purposss
according to sectlon 5 (d} read with ssction 6(1j‘of the fct, 1s
thelr fair and reasonable valus, as dsetermined by sworn appraise~
ment by an lmpertial person or persons appointed by the HMastere
The determinetion of that velue is the fuhctlon of the person or
persons so appointed. A court cannot meke lt; but it is con~-
tended on behalf of the Commissloner that the court shovld lay
down 23 a basis to be adoptod for the valuatlion, the purchase
price of the sheres on a nctional sale on the date of dezth.
The submisaion 1s that, in referring to & value on the dato of
death, the lsglslature hed in mind a constant value cn one day;
that where, &s here, there would be widely divergent values im-

mediatel‘,?/.. caae
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them after death. THore the property itself suffered a radtecal
change In character and quallty when, at the death of the de-
coased, the shares shed the extracrdinary etirihutas which pggc-
tically equated thelr value wlith the value of the assets of tis
company, and 8s & result thereof doclined sharply iIn real wvalus
some about
from/£603000 t0/£600. That was nct an extranecus incigent with
1ittle or no Influence upon the true worth of the shares, It was

a transformation of the thing 1tself which was to be valued, The

caesgs referred to are thereforse not in parl materisa,

If sach a nptiongal sale provides the
proper bassls for ascertalning the value of these shares, it can
only be by virtue c¢f some precept implied In the phrase "fatr
and reagonable value", related to a particular date. I em unable
td find any such precepte The market value as at the date of
death w4ll no doubt be a relevant consideration, but that does
not mean that an sppralser who is to determine the falr and
reasonable value, can be required, pecause of sometfing inherent
An guch a value, to lmprovise an lmpossible sale on the assump=
tion not only thet the shares are sold befcore the death of the
deceased, but also that they will retaln their speclal qualltles
for the period of his normel expectaticn of 1ife, when In fact
they cen only be sold after his death and ﬁould, also durlng hls
lifetime, have lost their special quaelities lmmedlately upon

acquisition/......
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acguisitlon by the purchaser. Such a notional sale must In such
clrcumstances of necessity result in an entlrely notional value,
widely removed from the ¥nown realities., The value to be @scer-
tained is a resl value, the fair and reasonable value at the date
of deaths With this difference in value on that date before &nd
after death, a selection of value cannct be evolded. In meking
the sele¢tlon regard must be hed to the Act as a whole and to the
fact that the shares are property actuslly 4n the estate. 1If
this 1s done, it becomes apparent, I think, that the value to be
looked at 1s the #Z value In the estate, l.e. the value as from
the momsent the property passed on death, rather than the value
befcre death, l.o. before the property could heve pessed. In
my view, therefors, these shsres stand to be valued as ordinéry
shares without the special rights ettaching tc them irmedletely
before the death of the deceasede

In an elternatdve submiscslon on
behalf of the Commlssioner section 3 (2) (f) %&s invoked. Thsat
section Includes in propsrty in relation to &n estate "ey daobt
recoversble or rlght of actlon enforceable in the Courts of the
Unlon. " The argument here is that evory right comprised in
& share 1s anforceable 1ln the Courts of the Unlon and therefore
In itself property; that the special rights attachling to these

so
shares were enforceebls and that in terms of the memorandum they

A
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passed pro tantc on the death of the deceased tc the holders of
the 198 A end the 99 B sharess It may be conceded that these
rights were so enforceable and that they d1d so pass, but that
does not concluded the matters The AcF in defining "property"
in section 3 (2} (g) and (h) Introduces stocks and shares as a

separate spoecles of prcperty distinct frcm débts and rights of

action referred to In section 3 (2) (f)« That appesrs inter alle

from the fact that the inclusion 1s Bubject te the qualification,
not that the rights which they represent are to be so cnforceabls,
but in the case of section Z 3 (2) (g), "1f any transfer whereby
any chenge of ownership in such stocks or sheres 1s recorded 1is
required to be registered in the Unlony, " &nd in the case of
sectlon 3 {2} (h), "provided that the deceased psrson whose sstate
is chergeable was ordinarily resldent in the Unlon. " The
distinctlion and the manner In which 1t 1s drawn make 1t difficult
to hold that these twe Lltems overlap, so that a right included in
& share mey be property in terms of both 1tenms. Had these rights
been separated from the shares and had they pssseG to holders of
other shares to be held as rights so separated, there would have
been greater force In the contention advanced, although alsgo that
would not In ltself heve dlspesod of the guestion whether they

formed par% of the decessed estetes But in fact they dld not pass

In/eeeens
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An that manner« TUntll the date of death, they were included in
the three C shares and on thst date they were automatically ab-
sorbed Into thg unit of rights Integrated In each of the larger
number of other sheres. At nc stage did they have a separate
existence mm® as rights of action severed from the shares and
they can for that reason not be regarded 2s preoperty distinct
from the shares am and as having passed &8s such'property on the
death of the deceased.

A further contention reliased ls that
the agsets of the company are to be deemed to be property passing
In terms of section 3 (3}(s) of the Act. A similar ccontention was

ralsed 1n Commissioner for Tnland Revenuse v. Estate Issacs In

which judgment was glven against the Commlssloner on the 1léth

November, 19569 In this Courte Tn that case, as In this, where

a single shereholder had complets control of the company, the
company concerne¢ may be described 8s 8 one~man COMpANY. I can
find no distinctive feasture in the arrangements affectlng the

present company of so decisive a cheracter as to lead to a dlf-

ferent concluslion In this casee.

In the result the €ommissicner can+-

not, in my view, succeed in regard to estate duty on any of the

. grounds advenced on his behalfs

As to the cross~sppeal, the submlsr

8160/ 40 esan
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-gion is that thare has been an accrual of successlon &s pro~
vided in section 10(b) of the Act, which reads as follows !-

A succession shall be deemed bto have asccrued whensver eny persen
hes tecoms entitled to, or to any lnterest in,any property &as
defined for the purposes of Chepter I =

(b) by reeson of the cessation on the death of any such prede~
cessor of eny Interest held by such predecessor in such property."
For this provision tc apply ,there
must be an 1dentity of property. "Such property" in paragraph
(b), 1s the property to which or to on interest in which, & per-
son has become entitlad.s It does not arply, therefore, whera the
rredecessor held an Interest In property A until hils desth, and
an Interest In property B pessed to a succegsor by reason of the
cessatlon of the pbedecessorts Interest iIn property A. 1In so
fer as the shares are concernsd, that is what happened. Assﬁming
the special rights attachlng to the C shares to be an Interest
In those shares fcr the purposes of thls wmeesessien prcvision,
they passed on death not as an Interest In those shareg 1ln the
hards of the successors, but a2s an Interasst In the A end B sheres.
In order to bring the passing of these rights within the pro~
vision, they would cconseguently have to be regarded as an inter-
est held In the assets of the companye An intsrest held in pro=-
perty, for the purposes of this sectlon,is nct the equivalent of -

OVOYrY/ eessee



& 12 -
every benefit or advantsge derived from property. The Dutch text
speaks of " gen rechtes.....bezeten op zulk eigendcms" That pre-
suppcses at least a divect relationship between the right and
the property. Althrugh the holders of the shares may be said
to be entitled to certain benefits derived from the assets of the
company, and on a dlstribution of the acsets, also to & shere
therein, ewd@ the assets belong to the compeny and not to the
shere=holdera, and rights confgg;;; by the shares sre rights

in personam agalinst the corpany and cther shareholders and not

rights in the assets of the company. {Dadoo Ltd. and Others v,

Yrugersdorp Municipal Council, 1920 A.D. 530 at page 556). It

would accordingly seem that also in relation to the assasts of
the company, there has teen no succession to an Intersst in pro-
perty deemed to have accrued under sectlon 10(b),

For these reasons Ilam of opinlon
thet the apreal must be dlsmlssed and that the cross-appeal must
be allowed, in both cases with costs in this Court as well as in

the court below.
o
/,c./\\ﬁg‘”'
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