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STEYN H.R. 2= 'n Ulteensetting van die felte en
ven dle toepasllke wetgewing 1s in dle uvuitspresk van my kollega
SCEREINER to vind. Item (c) onder dle hoof "Kontrolsur van
Nle-ysterhoudends Stowwe" In Bylae A ven dle Goewermentskennis~
goewing waesroor dlt gean, verbied die ultvoer vit dle Uni& sonder
permit ven c.8. brons ne ancder lande dan slegs Bascetoland,Swazi-
land en dle Protselitcrsat van Bechuanaland., Item (8) onder die
oorasenstermende hcof In Bylae B 18 'n dergelike verbod op ten
aensien van " s1likcn en legerirgs wet mlrstons 3.25 persent
allikon bevat!, wat betref ultvoer na ander lsnde dan "na dis

" Verenigde Koninkryk van Groot-Rrittenje en Noord=-Ierland, of enlge

"Britse/. cassre



- 2 .
"Britse Dominium, kolonle (uitgesdnderd Hong Kong), besitting,
"protektorsat of mandaatgebled,of ns dle Verenigde State van
"ameriks .7 Die vraag Is of die onderhawlge besending brons-
metaal, ten spyte van die verbed in item {c), ingevolge lhem (8)
sonder 'n permlt na dle Verenigde Koninkryk ultgevosr kon wérd,
omdat ai# tn alléﬁ of legering 1s en meer dan 3.25 persent slllkon
bavat.

By dle beantwoordling ven hlerdle
vbaeg 1s dit nodlig om dle cogmerke van die kennlsgewing en sy
sanestelllng as gehesl in ag te neem., Dit 1s in 1954 ultgevasr~
dig kragtens 'n Oorlogsmaatreél wat o.e« oor dle beheer ven cor=
logsvoorrede handel, dle behoud en Instandhoudlng wsarvan &s ncod~

ow v
saakllk beskou wes, en wat na dle ocorlog ven kreg gsebiy—het ten
oinde ultvoerbeheer voort te sit. Die hoofdesel ven die kennls-
gewlng 1s om dle ultvoer sonder permit van alle goedere in By~
laes A en B genoembte verbled. D1t 1s dle eerste en corheersende
bepaling. Daarmees gean egter gepgerd 'n vergkll wat getrek word
tussen dle pleeslike prctektorate asn dle een kan§ en die lsnde
ven dle Gemenebes en dle Verenigde State asn die ander kant, wet
ek dle wyere groop lsnde sel ncems Dle gosdere wéarop dle kennls=-
gewing slaan word verdeel In twee Bylaog,wearna ek as A en B sal
verwyss Dle goeders 1ntvermelde§ﬂ mag sonder permit ultgevoer

word slegs na die plaaslike protektorates D14 in B vermeld msag
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sonder permit ultgevoer word salleen na dle wyere groep lande. Dle
govolg 1ls dat el dle betrokke goedare scnder permit ne dle plasg-
like protektcrate ultgevoer mag word, mear n2 gonoemde wyere groep,
mot uitslulting van daardle prctektorate,slegs &le goeders iIn 2
genoem. Met betrekking tot dle goedore In A genoem, ls d4it klsar-
blyklik die beloeling om 'n verbod op ultvoer soﬂder permit ne
dle wyer%;gggde, met bedoelds uitsluiting)in te stel en te hand=-
haaf. DIt is die enigste bestasnsreds vir & en B. Sonder dsar~
die bedoeling sou dle verdeling sinloos wees; en om presies dle-
sellce goed in belde A en B ts noem,sou die ultslultellike ocogmerk
ven dle verdeling pre tento verydel. Flerult velg dat 'y slgemene
benadering o» ~Pow B gerig wees op 'n verslapping ten
gunste van dle wyere grcep lande cok ten eanslen van goedsere In
A, nle geregverdlg scu kan word nle. Die fuhksie ven B ls nle om
te dlen as uitsondaringz onp A nis. Vir sulke ultsonderikngs word
in Byla&é C voorslening gemesak, onder dle opskr%f: "Goodere in
BPylae A wat rconder 'n permit ultgevoer kan word." Die regte
benadering, meen ek, 1s dle tesnoorgestelde, nl., dat dle verbod
ultvoer van

ten assnslen van/goedere in A na tedoelde lende, nig G eur dle ver-
gunning ton asnglen von goedere in B opgehef of gewysig word nie,
behalwe waar Glt duldolik btlyk dle geval te wees.,

Met 'n arkele ultsondering, dek

dle twee Bylass mekaar dan inderdasd ook nic. Onder Adle hoof

"Kontroleur/. cssme



"Fontroleuy van Motorvoertuls" kom wellswear ip albel lyste lden-
met
tiese ltems voor, mear in A begin die lys/die volgende belangriks
Inkorting van sy toepsslikheld: "Die ltems hieronder aangedul, es
hulle ult nis-sterlinggeblede in 'n gemcnteerde toestand of as
los dele ingevoer word." 'n Dergelike Iinkorting verskyn nie
onder hlerile hoof iIn B nile. Dit 1? veor die hand, :@9én ek, det
vir sover desr hler tweevoudige vermelding van dleselfde goed
voorkom, die bedoeling nle k8n wses om deur 'n ornodlge en dm-
slagtige corvleuellng dle opname van dle goed in A, met dle vor-
bod op ultvoer ns ander lande van dle wyere groep dan dle ploas-
ongedaom to rmoch M
like prctektoratsﬂpaar om te bewerkstelllz det desardie goed, on-
danks hul opname in B, nle ne bedcelde lande sonder permit uit-
gevoég kan word nie, 88 hul qit nie-sterlinggeblede afkomstig 1s.
Wat sulke dubbel~items betref, word die meer algemene beskrywing
in B, deur dle ultdrukllk verenkgde beskrywihg in A4, beperk tot
goedore wat welf ult sterling-geblsde afkomstig 1s. Dit geld ook
wat dile drisvoudlge vermelding van olifantskrapers betref, twee~
meel onder hierdie hoof ih A en B onderskoldellk en eenmeal in
ltem (9) onder dle hoof "Diverse" in B, Vi;-die res kan ek geen
ldentlese goedera In albel €vsto vind nie,behalwe siliken wat as
ftem (m) in A en as deel ven Lltem (8) iIn P onder dis hocf
"Kontroleur van Nig-ysterhoudende §towwe" voorkom. Daar Is snder

1tems in B wat wel ult 'n mebtaal of allool in A genocem,vervsardig
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sal wees, masr dsar stegn dle vervaardigde produk teencor dle
ruvwe materiaal sn het ons nle met ecenselwigheld te doen nles Ek
scu aarsel om op grond ven dle onkels duplikasie von silikon 1n
dle twes Bylaes, wat weerskynllk, net scos die duplikasle van

"olifantskrapers" in Bylas B, per incurlam ingeslulp het, z&n

dle verdeling In twec Rylaes 'n ander dan dle rceds gencemde be-
tekenls en ultwerking tce te skryf.

Dit is teen hlerdle égtergrond van
doel en samehang van die kennisgewing as geheel dat item (8) cor-
weeg moet worde Daarin word genoen, benewens silikon,"legerings
wat minstens 3.25 persent sillkon bevat.'! Die vérwysing ne
legerings of allcols is wellswaar 'n algemene, wat letterllik ge~
neem betrekking souw hé op onige allool wat ook 81, mits 4it 3.25

of wagv

Apersent sllikcn “mevat, maar uit hcofde reeds van dle samshang in
é¢le lys nle~ysterhoudende stowwe waerin dlt voorkom, wkixkaxfdmx
xagdxxXRRxdiaxsamekangx ondorgaan hlerdle algemeenheid 'n beperk-
Inge In items (1) en (4) onder dieselfde hoof word nl. allools,
ertse, konsentrate en verbindings van 'n twealftal stowwe recds
gedek, asook vervasrdigde en halfvervaardlgde artllzels wat een of
meer daarven bevat, sonder vermslding van enlge sllilton-Iinhouds
Om ook hilerdis alloole by iltem (8) in te slult sou volkome oor=
bodig wees, en die bedoeling kon nis gewess het om hul insluiting

$e beperk tot gevelle wsarin hul gencerde persentasle slllikon bevat
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nie. Hul vgl dusz, ten spyte van die algemene bewoording,bulte
1ter: {8}« Om dleselfde rede sou lzasgencemde item nle op ycher~
olloole In dle vorm van "ysterlegeringSpéﬁcr" slaan nis, wat in

" item (38) onder dLe hoof "Diverse" in B genoem word, en indlen
nile, sou Gt ongeryrd wees as dit wel scu slaan op "ysterlegeringS"
wat as Lltem (o) onder dle hoof "Kentrcleur van Yster en Staagl" in
A verskyn. Dit sou trouvens enlgsins sonderling wees indien dle
viobtgewer die verbod cp ultvoer van ysteralloole 1ln A, onder dle
seggenskap van die Kontroleur van Vsber en Stsal, wou wyslg deur
'n toegewlng wat In B in dle rubriek ven vcorrade onder dle seg-
genskap van dle Kontrolsur van Nle-ysterhoudende Stowwe, terloops
as 'n byvoeging by silikon aangedul word. Met hlerdle beperkings
op die algemeenheid van "legerings" in item (&), wil 4it my voor-
kom dat dle slgemeenheld as sulks 'n onveste ultgangspunt sou

bled vir die gevolgtrekking dat hlerdie ltem dle verbod op allcole
ondor d&ie ooreenstemmsende hoof in A,ten gunste van bedoelde wyer
groep lande wyslg.

So'n gevclgtrekking sou ook re-~
sultate teweegbring wat bedenkings omtrent dle julstheld dagrvan
laat ontsteane A noem nle slogs die alloolsf ven stowwe scos
antimoon, chroom, lood,magnesium,mangaan,nlkkel, tin en slnk nle,

magr ook hul ertse, en in sommige gevalle ook dle konsentrate, -

samestellings,/......
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gsemestellings,soute,okslede en karblede. Dle wysiging deur 1teﬁ
(8) in B sou sgter slegs ellucle tref. Dls verbod op die uite
voar van hierdie stowwe In dle vorm van erts of in enige ander
vorm as dle van alloole, sov onesangerocerd bly,cnverskillig of hul
al dan nile silikon bevat. Wat alloole betref wat geen of minder
Gan 3.25 persent silikon bevet, sou dle vraag ontstaan of Lltem (8),
deur 3.25 persent of meer slllkon as meatstaf te sﬁel, dle verkod
op ultvoer sonder permlt by implikasle cphef, en 1ndien wel, dan
scu hul vryelik ultgevoer kan word nle slegs na dle wyer groep lande
nie maer ook na ander lendes Indien nle,dan sou 'n skynbaer wille~
kourige verskil tussen sulke alloole en alloole met 'n hoér persen-
tasie silikon getrek word. et 'n aldus beperkts toegewing, ge~
pasrd met sulke gevolgs, sou dle wetgewer dan self die deur wyd
oopstel vir ontduiking van dle verbod ten sensien van alloocis. 'n
Ultvoerder sou al die verbode alliimetale sondar beperking,na dle
wyere grosp lande altans, kan versend, slegs deur hul sasm te smelt,
scos in hierdie geval met brons, lood, tin en sink gedoen 13, an
toe te sien dat hul 3.25 persent of meer silikon bevat.

Ek is geensins ocortulg dat hierdle

gevolge as dle duldelike uitwerking ven iten (8) asnvaar moet word

e
nte. Hoofsask ook by hlerdie ltem, 1s wkr enige vergunning ten

gunste van bepealde lande nle, maar die verbod op ultvoer sonder

pernit ns ender lande. Vir deardle verbod was dlt nle ncdig om

dle/o-Qoo.



die alloole reeds in A genoem, nogeens naag sllikon in B te
noem nies Die ultdrukking "Sllikon en legerings wat min;g:ens
3.25 persent silikon bevat " wek dle indruk dat die verbod hler
gerig 4s nie sogeer teen alloole nle as teen silikon os sulks,
en dat die wetgewsr hiser nle juls glloole wou behseser nle, mear
s11ikon. Al kom silikon wydverspreld In groot hoeveslhede vcor,
wasg dit en word dit nogtens klaarblykllk rasdssam géag om dls
ultvoer daarven te beheer, scos verder blyk ult item (58) onder
dle hoof "Nywerheldschemikalle8" in B, wat verwys na sekere

"31likon organise bestanddele", on ult item (1) onder dle hoof

"Diverse" in B, waar dle slypmiddel "sillkonkarbied" genoem word.

t

() .
En as dit elntlik dle bheheer van sllikon wat hier beoog word, en

-

rnie soseer die beheer ven allé?metale &s sulks nle, den bestasn
daar des&e minder rede om san die meegasnds vergurning ten ghnste
van bepaalde lande die ultwerking toe to ken van 'n Intrekking
van die verbod ten sansien ven die uitvoer na dasrdie lande vén
spesifieke alloole uitdruklik in A genoem, vir gle geval dat hul
gemelde persentasle sllikon bevet. So'n Intrekklng van 'n ver—
bod onder A by wyse van 'n byvosging in dle silikon-~item onder

B, sou In elk geval sc'n onbeholpenheld wees dst voortedagtheld
moeillk dearesan toegeskryf ken word. Was so'n Intrekking werkllk

beoog, sou Gle items in A.wat op allocle slean heel wearskynlik

enders bewoord gewees het, en sou 1tem (8) in B vermoedellk 'n

meer/..-...
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Wt damd
meer direk gestelde verbed met dasrdle ltems getoon het.

Dit wil my dasrom voorkom dat item (8)
50 uitgeld mbat word dat dit nle slaen nle cp die reeds u1£~
drukllk beheerde alloole onder die hoof "Kontroleur van Nieé-
ysterhoudonde Stowwe™ in A genoem,fgaar p alloole wasrvan die
uitvoer sonder permlit ns die wyere groep lesnde (dle plaasllge
protektorate vitgesonderd) nle elders verbled word nle. So'n
uitleg scu geen afbreuk aan dies hoofdoel van dle kennlsgewing
doen nle, en sou gevolg gese aan die duldellke ocogmerk ak metl
die verdeling ven die ultvoer-items onder A en B.

Na my mening sleeg dle appél met
moet

koste, en werd dle ultspraak van die Hof 2_gquo verander word
na vonnls teen die eiser met koste, met Inbegrip van dle koste
van die eksapsie; / e &[m

o
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IN THE SUPREME COURT OF S0UTH AFRICA

(Appellate Division)

In the matter between :

THE COLLECTOR Of CUSTOMS ANWD EXCISE,CAPE TOWN,

and

THE COMMISSIONER OF CUSTOMS AND EXCISE, Appellsnts

and

METAL SALVAGE COMPANY (PROPRIETARY) LIMITED. Respondent

Corams Steyn C.J.,Schreiner, Van Blerk JJ.A.,Boths et Holmes,L.JJ.8.

Heards 16th November, 1959, Deliversds 3 — |2 — Iq Jgﬁ

JUDGMENT

[ e O e il

SCHREINER J.A. $~ The respondent company, which I shall
call "the corpany", & dsaler in and exporter of metals, on the 15th
of March 1956 sent to Table Bay Harbour for export to the United
Kingdom 40 drums of metal belonglng to ite The company described
the goods in the "Bill cf Entry-Export”, which it was obliged to
complete under sectlon 107 of the Customs Act (No. 55 of 1955), as
"silicon Alloy Ingots containing over 3425 (Sc. per cent) of sili-
con", adding the words "not subject to export permit." The Col-
lec tor of Customs, authorised by the Commissioner, selzed and de=
talned the consignment under sectlioms 124 snd 126, 141(1) end 147(1{
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of the Act, It is unnecessary to set out those sections. It is
clear that iIf the cowpsny's contention 1s correct the sslzure and
detentlon were unlawful, while 1f it 1s incorrect they were lawful.
Thelr lewfulness deponds on whether In terms of Government Notlice
No. 1515 of the 23rd July 1954 the export of the goods to the
United Kingdom required a permit. By section 145 ¢f the Act the
onus of proving that goods have been lawfully exported c¢r cther-
wise doealt with 1s on the owner or c¢lalmant of the goods.

The company suved the Collector &nd the
Commissioner, whem I shall refer to together ag "the Customs', in
the Cape FPrevinelsl Division for an order dlrecting them to return
the goods to the compaeny and for &n order declaring that the goods
might be exported to the United Kingdom wlthout an export permli.
The prayer for the declsratlion was dropped because undor later
regulations such export is, it seems, ungueationably 1llegsale
Though reference was made in the course of the argument to the
pleadings I do not think that they asslst in the decislon of the
appeal, An exceptlon taken by the company to the plea was over-
ruled and the matter went to trial. The only evlidence led was
that of two experts, en analytlical chemist in the service of ths
South Africen Mint snd a8 metallurglst in the South.%ﬁrican Burseu
of Standardss Van WYK J. gave judgment for the company directing

the Customs to return the goods to 1t. Against this order the
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Customs appesal to this Qourt,.

Government Notice No. 1515 of the 23rd
July 1654 wes framed under certain War Measures that have persistec
since the lest war. It 1s headed "Consclidatlon and Relaxation
of Export Control" and so far es meterlal the cperative pert of
the notlce reads =

"le As from the daete of publicatlon of this Hotlce, none of the
gools 1lsted In Schedules A and B hereto shall be exported from
the Unlon unless such goods are covered by sn export permite.....
provided that -

(2} In respect of the goods listed in Schedule A no export
permit shall be required when such goods &re exported to
Basutolend,Swazlland and the Bechuanaland Protectorete;

(b} in respect of the goods listed in Schedule B no export
permlt shall be required when such goods are exported to
the Unlted Kingdom of Great Britain and Northern Ireland,
or any British Dominion, Colony (except Hong Kong), Pos=
sesslon, Protectorate or Mandated Territory or the Unlted
States of Americe; ang

(c) no permit in terms of this Notice shall be reguired in res-

pect of the export of goods listed in Scheduls C hereto."
Schedules A end B ars made up of
divisions bearing the titles of different Governwent officlels,
such ag "Secretary for Agriculture”, and “Coﬁtroller of Iron &nd
Steel®, One argurent addressed tc us wes based on the division
entitled "Controller of Motor Vehicles" in both Schédulas ang was
supported by reference to items in a divislon entitled "Miscel- .

lanecus™s I shall refer tc this argument later but the enquiry
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was mainly concerned with certain items in the two divisions en=

titled "Controller of Non=-Ferrous Materials",.

In Schedule A the items of the dlvislons

are lettered, in Schedule B they are numbered. The cruclal 1ltems

are A (c), sd A (m) end B (8) but som other items may be used

to throw light on the problem,

From A T quote =

"(a)

(b)
(¢}

(a)

Aluminium in any form including scrap metale,residues,éhes.
powder or dust.

Antimony and lts alloys and oreg.

Brass, bronze, gunmetel and copper In any form including
scrap,webbings,turnings,cuttings,swarf,sweeplings,drosses,
ashes, skimmings, slag end copper oree

Chrome end its s8lloys and ores.

(r)~Chrome-and-tbs-alieoys-ané-eren

(h)
(1)
(k)

(1)

(m)
(o)

"(1)

Magneslum and 1ts alloys and ores.

Manganese and its &lloys znd orese

Nickel, as follows s~

(11)nickel metal and nickel base alloys In the form of ingotses

(v Ytransformer and choke laminetionSs.....made of nickel
metal or nickel base allo¥Sseieers

Solder and white met&lesssssincluding screp 8lloys comtalining
tinp

Silicone
Tungsten, gs follows =

(1) motals and 8110YSeseeve "
Freom B T quote’ -

Non-ferrous metels and alloys, In eny form, of the following

description =~ -

Bismuth/. senns



Bismuth,germenium,cadmium,columbiuri(niobivm},strontivm,tanta~
lium,titenium,vanedium,zirconlium,1ithium,mercury and potasssiume

(8) S4licon end alloys containing 3.25 per cent or more of silicon."

Schedule C ls headed "Commoditles 1lste
ed in Schedule A which ﬁay be exported with;ut permits. " It 1is
not subdivlided under the titles of Covernment cfficialss Its 1tems
are heterogensous and many of themf relate rather to the circum-
stances surrounding the user of the gcods thsn to thelr Intrinsic
natures

The evidence of the analytical
chemist proved that samples of the Ingots In cquestion were composed
of 71,40 to 78,92 % copper, 6.91 to 17.33 % lead, 4.18 to 4136 %
sllicon, 2+98 to 4.18 % tin, 2,70 to 4.80 % zinc, 0.11 to 0,18 %
iron and small undetermined residuess
The metellurglst gave evidence

that the ingots were bronzes, i.es alloys of copper end tin, which
on account of thelr ailicon content would be called =x slllcon
bronzesse The evidence shows that there exlst what are called
standard-specifications for various alloys and that in regerd to
si1licon bronzes the permissible range of sillcon content 1s 1«5
to 5 % on the British specificetion and 1 to 5 % on the American,
The evidence 8l3o shows that the company's Ingots do not conform
to any known sfandardﬁ specificetions for silicon bronze and that

1t/¢aoqo.
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1t 1s highly improbable that they would be commefcially ugable
in thelr present composition. It might even, for some purposes
presumably, be dangercus so to use thems The evidence also shows
that.tirwould be very difficult from a practical polint of view
to modify the contents by addlng or subtracting particuler con-
stituents, sc sas to bring them within the range of the standard
specifications. They could be resolved into thelr component ele=
ments in more ways then one, electrolysls belng perhaps the most
satisfectory methode Whether this could be done sconomically
would depend on suchf factors &8s the price at whiéh they could be
acquirede The metallurgist wes unable te suggest any reason why
the figured 3.25 was selected as the minimum percentage for sili-
con content 4in B (8).

Ccming back to the Schedules, it
will be seen that they restrict, i.e. prohiblt without permit,
the export of goods falling within Schedule A (1es§ goods falling
within Schedule C) and goods falling within Schedule B. I shall,
in whaet follows, dlsregard Schedule C, which is not for present
purposes Important, Thers 1s in relstion to the restrictlon slde
of the notlcs no difference between Schedule A and Schedule Be
Anything appearing in elther Schedulétln both is restricted in
respect of export. Nothing asppesring in nelther Schedule s re-
stricteds There are two Schedules becsuse there are dlfferences

in the treatment of (1) exports to the three South Afrlcen Pro~



-tectorates, as they are commonly called, (2) exports tc other
countries of the Commonwealth (except HongfHong) and the United
States of Amerlca, and (3) exports to the rest of the worlds So

far as the rest of the world is concerned thereff 1s no relexation
of the permlt requirements snd the export of enything in Schedule

A or Schedule B requires a psrmite At the other end of the scals
exports to the fhree Protectorates, becsuse they are covered by
both proviso (a) and proviso (b) to the notlce, never require a
permit, To cull an expression from the law of defamatlion, the
coincldence of "the bane and the antidote" 1s complete., For the
rest of the Commonwealth (excluding Hong Xcong) end the United states
of America there 1s an Intermediaste rositions Takling the United
K&ngdom, the country concerned in the'preaent appeal, if the goods
in question fall under Schedule B, but nct under Scheduls 4, 1t is
agsin a case of the bene and the entldote coinclding =~ no parmit
1s‘requ1rad. And the result 1z the same if the goods fall under
both A and B for the exempticn in B qualifies the prohibitlion re-
sulting from A. Silicon 1ls In both Schedulss and may therefore be
exported wilthout permit to the United Kingdoma It is only if goods
ave included in Schedule A but not in Scheduls B that they requlrs

a permit for export to the Unlted Kingdom,

Arplylng the sbéve considerations
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tc the facts of the present cese a permlt would only be requlired
for the export of the ingots if they fell under 4 (c), as belng
bronze, and do not alse fall under B (8), as being an slloy con~
taining 3425 % or more of silicone

So much wgs qot questloned om behself
of the Customss But 't was ergued that Schedule A and Schedule B
were intended to be mutually exclusive end that, 1f that Intentlon
i1s treeted as & baglc and unassailable starting polnt, the elloys
mentioned in B (8) must be 8lloyfs cther than those appearing in
Schedule A, Including bronzee

The srgument hes thls measure of
plasusibllity that it would be natural to expect that Schedules A
and B should be mutually exclusives. But it would only be natural
becausge that would be slegant draughtsmenshlpe, The legal result
would be precisely the same whether there were perfect excluslive-
ness or complete inclugiveness, all the ltegs of Schedvule B belng
included in Schedule A,

The indicetionsf are clear that the
requirements of elegance were not observeds The most obvious and
the most important of such Indlcatlions 1s the presence of silicon
in both 8chedules. I shall return to thls feature prosently but
1t 1s enough at this stage to ssy thet 1t strikes at the root of _
the argument for the Customa. Sllicon establishes beyond questlon
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that Schedules A and B are not mutually exclusive and, even 1if

tihore were no clear case of dther items eppe@ring in both Scheduvles,
thls one 1tem would suffice to destrey the logle of the Customs!
casa.

But we were referred to cther indica-
tions less striking kmiwsm but nevertheless not without signifi-
cances In testing the correctness of the mutual exclusiveness prin-
ciple contended for, reccurse mey be had bo parts of the Schedules
fallling outside the non=ferrcus materials divlislon. For there 1s
no reason to suppose that the seme princlilples were not heling applied
throughout 81l psrts of the Scheduless In Schedule A the dlvision
entltled "Controller of Motor Vehicles" opens with those phreses =
"The items specified helow,when of non-sterling orﬁgin, whether

imported in an assembled conditlon or In partse.
Note - See"also Controller of Motor Vehicles ~ Schedule

There follows & 1list of kinds of
rotor vehlcles and parts and there are condltlions for the temporary
export of motor vehleleg other then motor cycles end the like,

When one turns to the corresponding dilvislon of Scheduls B there
1s nothing similaf to the opening phrasess. That division covers a
list of motor vehlcles and parts which is in some respects closely
simllar to the 14st included in the Blvision 1in Schedule A but

which also presents a number of Gifferencess The division in

i
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Schedule B includes myure items than the one in Schedule A In
Aregard to the conditions for temporary export under Schedule B,
the conditions apply to all kinds of motor vehicles, not exceptlng

motor cycles and the like, es in Schedule A.

Prima facie there 1s here extensilve

overlapping betwsen the two Scheduless Counsel for the Customs,
to meet this difficulty, contended thet there was really no over-
lapping at all, since it must be understood that, while the dlvi-
glon In Schedule A applled only to ltems "when of non=sterling
origin®", the 1tems in Schedule B applled only tpiitems "when of
sterling origin"e The suggestion 1s ingenlous and concelvably
corresponds with what was lntendeds But In the absence of any
supporting indicatlon in the language I find 1t diffdcult to supk
pose that non-sterling origln goods were nct to be exported with-
out permit to elther side of the Atlantic while sterling crigin
goods wers to be freely exported to boths, That mey heve been the
Intention but I can ses nothlng to make 1t at all 1llkely. It
seamg antecedently more probable that the oponing phrase about
non-sterling origin was accldentally omitted in Schedule B and
that both Schedules related only to goods of nonhéterling origin
- motor vehlcles and thelr parts of sterling érigln being
freely exportable to any pert of the worlde This would leave &

very high degree of overlapping. It ls also posslble that the

referencs/,.....
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referance to the orlgln was fellberately omitted from Schedule
B 8t soms stage when the Schedules were belng amended and the
prohibition was bsling extended to motor vehicles whatever thelr
origin, with exemptlon to the Cormonweelth and the Unlted States
;f America; instesd of extendlng Scheduls A the‘draughtsman
achieved the same result by leaving out the reference to origin
in Schedule Bs There sre doubtless other possiblilities buf none
of them, in my view, entitleé one to read these perts of the
Schedules in any other way than according to their terms. Andso
readythey clearly show much overlapping. A nctable example ls
the item "bulldozers" which appears under Motor Vehicles In both
Schedules 2 and B, end also under "Miscellaneous' in Schedule Ba

It 1s perhaps unnecessary to press
the point further but ou§ attenticn waes directed to several items
in the division entitled "Miscellaneous™ in Schedule B which
would certainly in some cases be made of brass. Cocks and Valves
(Ltem 10) and propellors (ite, 63) were glven as examples.Thase,
1t was sald, though made of bress and therefcre figuring In
Schedule 4 (c) éould be exported to the Commonwealth or the Uni-
ted States of Americe.

One comes back then tothe positlon
e, AreSronnt d

that the Customs' content lon thatﬂalloysnin xom B (8) do not
include alloys such ss bronze which are mentioned Jn Schedule A

braakS/. ' R
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breaks down because lts foundation, the mutual exclusliveness of the
Schedules, 18 unsounde

~One can take the reascning based on
the item silicon further. It 13 not to be supposed thet its In-
clusion in both Schedules 1s & printer's errore It would moreover
not be put intc A when it alresdy appeared in B, for that wculd be
pointlesses ILogically, and in the order of the sppearance in the
Government Notice, silicon in A (m) is followed by silicon in B (8l
It could thus only have been put into the letter lbem bj way of
relexation or exemptiones And if that Is so it 4s natural to sup~
pose that the further words "and alloys containing 3.25 per cent or
more of allicon" were put into the item in furtherance of the same

PUTDO SO

But the position becomes clearer
to
st111 when one considars/what alloys B (8) could hsve effective apw
plicatione Three, and only three, groups can be relevant to the

present enqulirys They exhaust all pcsslble alloyse They are =

(1) Those nsmed in A ;
(2) Those named in B ;

(3) Those named in neither 4 ncr B.
In regard to class (2) alloys B (8) can clearly have no operation,

for %t i1s coextensiva in restrictlon and relaxation with the ltems
B
nsming the cless (2) alloys. The seme applies to class (3)

~
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slloyss Tf it can be imagined that)although thcse 21loys &re not
named in either A or B and are thereforq)without B (S)J&nrestrictedjj

oﬂhwtuth
~to any part of the world, they become rastricted by reason of the

A
mention of the word "elloys" in B (8), then the fact that they sare
included in B and not in A has the effect that they can be exported
to the Unlted Kingdom without a permites And the reference to 3420

° ta clasn {3) othoys
per cent of silicon has no more effective spplicatlion then it has
A

n
in the case of the nomedziifoex elloys in cless (2)s It is thus clear
thet the words "end alloys containing 3.25 per cent or more of slli-

con" cen lmve no effective applicatlion except in reletion to class

(1} alloys = those named in Ae The words used ég;% general and
Az
aprly to all allcys but the purpose of introducing cen only heve
A

béen to cualify the restriction in relation to alloys named In Aa
I have not referred directly to the

meaning of Malloys" In B(8), because it s not in issue thet the

company's ingots are composed of &n alloy on any acceptable meaning

of that word, unless the Customs! contention hclds good that cer=

tain allcys must bs excluded for reasons not directly connected

with the language of B (8).

It was gpparently contended in the
court below that alloys wust be excluded from B(8) if they do nob
comply with the sbovementloned standard specificetionse. In thst -
form the contention was~ not advanced in' this Court and indeed it

.
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could hardly stand together with the contention that some alloys.
are exzcluded from B(8) and that the excluded alloys are the alloys
mentioned In Schedule As For on the letter contentlon alloys llke
bronze and brass which fall within Schedule A could not be export-
ed to the Unlted Kingdom wlithout & permlt,even 1f they conformed
to standard specifications.

Much was sald In the course of the
argument about the vrobable purpose of the restrictions and the
relexetions and it was sought therefrom to galn an Inslght Into
the proper interpretatlon to be given to B(8)s Where the purpose
of en enactment 1s reasonably clear it may of course provlde a
useful gulde to the meaning o§ particular portlons of lt., But all
we can say with confiéence about the general purpose of the Govern=
ment Notice is that it wes intended to provide certain restrictions
on export and also certaln relaxationse Ths only safe guide to the
scope of the restrictions and the relexatlons which 1t was intended
to provide is to be found in the language c¢f the ltems themselvese
211 eclse geems to mo to be guessworks We 2re not In e position to
sey whatf wes the reason for ineluding a particuvlar item in a par-
ticular Schedule in a8 partlcular form. Various ltems include maxli=-
mal and minimsel flgures of slze or percenteges of contentss. Why
these were seldécted we do not knows The metallurglst witness, as

I havs sald, could glve no reascn for {ixlng the figure Z.25 o35 @
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minlmum; for ell thet appesrs 1t might equally have besu the
meximume Accerdingly, to interpret B (8) in relasfon to the
posslble Intentlon to conserve silicon = the Shortsr Ox-

Wt
ford Dictlonary calls the second comrionest element = or to
L)

prevent its reaching posalbly hostile hends seems to me to
import dangercusly speculative considerations. Since purc
silicon can be exported without permit to the Comrcnwealth
and the Unlted Stetes of imerica it is difficult to Imagine
why & permit should be required for its export to the same
countriss vhenr it 1s & small part, but not toc swrall & part,
of an slloye If the purpose of introducing the words "and
alloys containing 3-25 per cent or mecre of silicon" had beem
to prevent the export even of small quentitles of silicon In
alloy form to countries cutside the Cormonwealth and America,
it 13 difficult to see why eny percentage was mentloned, It
would bo natural to 38y "any slloys contalning silicon."

1t mey Indeed be
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geid, and I think, with better justification, that the purpose
was to prohlbit the export without permit not only of the nonw
ferrcus elements mentloned in Schedule 4 but also of thelr alloys,
and thet though some relazation was permitted In B (8) 1t was
limited by consideratlions of what use would be 1llkely be made of
the elloys overseas. In this connection the s;licon content
might concelvably be & practical factor. In assoclation with
thls 1line of reasoning the stendard specificatlons were relled
upon by counsel for the Customs In this Court. ‘The suggestion
was made that the purpcse of the company or the buyers from it
might somehow be relevant. The evidence regarding the stenderd
speciflcations shows, 1t wes argued, thag I1in ell prcbabllity
the purpose wasg to restors the bronze to 3ts ccnstituent elemnntg
and ag cepper, its principal component, cculd only be exported
Frea
under permit, thi\export of the Ingots would tend to stultily
the purpose of restricting the export of copper. But the_suf-
ficient answer to thls contentlon is that there 1s not in
Schedules A end B, sc far ot least asg the non-fefroua materials
division 1s cé?berned, anything to suggest that the purpose of
the expert was to be in any respect relevent, In my view 1t was
wholly irrelevant, The reguletlng authority selected & certaln

form of regulation containing a certaln flgure, presumebly upon
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a calculaticn that this would serve 1ts purpose. If in relation
to the commercial possibilities this was a miscelculation 1t
cannot affect the vresent enquiry. There is nc basls in this
case for dlscovering a phrpose in the drsughtsman to prevent the
raclamation of the constituent elements of alloys end for limltling
the operatlon of B (B8) so as to glve effect to such purposes

To sum u;;the 1sgsue should, In wy
view, be approsched directly on these lines. Though the & and B
Schedules ought for proper drsughtsmenship to heve baen nede
mutuallylaxclusiva, this waas certalnly nct done end it s not per-
missible to ftrest them as mutually exclusive hecause they are
nearly mutually exclusive, The langusge of B (8) squarely covers
the ingets In this case and moreover it is probeble, 1f not Indeed
certain, that the referance to 2lloys in B (8) was to the 2llioys
1n A, iIn respect of which alone it could be effectives

I conclude therefore that the com-

pany discharged the onus of showing that the ingots should not
heve been 8elzed or detained and that the appeal should accord-

ingly be diismissade




