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In the Supreme Court of South Africa 
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L __
Appeal in Civil Case. 
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IN THE SUPREME COURT OF SOUTH AFRICA»

(APPELLATE DIVISION»)

In the matter of: i
I

J. MTSHALI .................. Ippellant,

versus

E» GWALA ....................... Respondent.

CORAM: SCHREINER, MALAN, VAN BLERK, JJ.A.; HOLMES etj
VAN WYK, A.JJ.A. i

HEARD: 17th November, 1959« DELIVERED:#4,

JUDGMENT.

HOLMES, A. J. A.: This is an appeal, on leave, fro^ a de­

cision of the Native Appeal Court (North Eastern Division), 

sitting in Natal, reversing the decision of a Native Com­

missioner. It will be convenient to refer to the parties 

throughout as the plaintiff and the defendant-. •
!

In the trial court the plaintiff sued for 9 head 

of battle as lobolo (or their value, £45); alternatively 

he claimed 9 head of cattle (or their value, £45) as dama­

ges. The claim for lobolo was not pressed at the trial, 
i 

nor mentioned in the grounds of appeal to the Native Appeal

Court. H^nce we are concerned only with the claim for 

damages.

The
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The plaintiff’s averments in his ^rticulars of 44^» 

claim, as set out in the summons, further particulars, 

and amendment, may be summarised as follows:
। I

(1) The parties are Natives as defined by Act 3$ 

of 1927. They live in Natal* 

c

(2) In 1949 the plaintiff's son/married a Native 

girl named Irene in the Cape Province. The 

marriage was according to Christian rites. 

Community of property was excluded. By 

agreement, the plaintiff paid the bride's 

father £107* 10s., said to be in respect of 

lobolo. There after H\e. ftved •*
I 
I

(3) In 1951 Isaac died. Irene returned to her ; 

parents' home in the Cape. ;

(4) The plaintiff was his deceased son's heir, 

and guardian of his widow, Irene.

(5) In 1955 the defendant married Irene in the ; 

Cape, without the consent of the plaintiff. 

The marriage was according to Christian rite$.

(6) The defendant induced Irene to marry him 

without the plaintiff’s consent. Thereby the 

defendant..♦.*./
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defendant induced her to leave the plaintiff’s 

kraal without the plaintiff’s consent*

(7) The defendant committed the wrongful act of 

marrying Irene without the plaintiff’s con- i 

i 
sent, as he had actually abducted her and 

caused her not to return*

(8) The claim for damages is based on the Natal 

Native Code*

I pa^rse here to set out the relevant provision / 

of the code, namely, section 140:

”140. Any person abducting the wife, child, 

or ward of another or inducing the wife, child, ' 

or ward of another to leave her kraal without 

the consent of her husband, father or guardian, 

shall be liable in damages to such female’s 

husband, kraal head or guardian, as the case 

may be: provided that no action will lie if 

the absence is only in connection with the 

betrothal visit of a girl to the kraal of a

Í 
proposed future husband.” !

Paras. 1, 2, 3, and 5 of the plaintiff’s claim were not 

in dispute. The defendant pleaded that there was no

Native.
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Native custom entitling the plaintiff to lobolo or 

damages* He denied that, when he married Irene, the 

plaintiff was her guardian, or that his consent was 

nedessary to the marriage; and he denied that his 

marriage amounted to abduction* Finally, he pleaded 

that the plaintiff, by suing the defendant for lobolo, 

had thereby admitted the validity of the defendant’s 

marriage to Irene, and was accordingly estopped from 

claiming damages for abduction.

After hearing evidence, the Native Commissioner 

gave judgment in favour of the defendant* The ratio of 

i 
his judgment was that the plaintiff was never Irene’s' 

guardian. An appeal to the Native Appeal Court was 

successful and (by a majority) the Commissioner’s judg­

ment was altered to one in favour of the plaintiff for 

7 heq.d of cattle, as damages. The ratio of the majority 

judgment was that the plaintiff became Irene’s guardian on 

her^husband’s death and that the defendant either abduc­

ted her or enticed her from her guardian's control 

when he married her.

In granting leage to appeal, the Native Appeal 

Court stated the following points, in terms of Sec. 18

(1) of Act 38 of 1927s
(a) Are the.............
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(a) Are the provisions of the Natal ITative Code 

published under Proclamation No. 168 of 1932

I 
relating to status and guardianship as enun­

ciated in Sections 25 and 140 not applicable 

to a v'oman who has married by Christian 

rites;

(b) Vlas this Court wrong in awarding damages tJ 

Plaintiff in the circumstances of the case 

before it*
I

At this stage I set out certain sections of 1

the Natal Native Code:

n25. Every Native is either a kraal heat^. 

or a kraal inmate subject to the kraal head 

in all kraal patters.

27(2). Subject to the provisions of 

section tweny-eight a native female is j 

deemed a perpetual minor in lavz and has 

no independent powers save as to her own । 
!

person and as specially provided in this

Code. (section. 28 deals with emancipation

by a Native commissioner.) ;

m4C(1). The natural guardian of a widow

is the head of the kraal to which she belongs."

6.Tn/............................



6.

In the light of section 2 of Lav; 14 of 1.888 

(Hatal) it would seem that the Code applies to all native^ 

I 
while and so long as they sojourn or are resident in HataX

But having regard to the varied nature of the provisions 

of the Code, it may he that the foregoing applicability 

arises only in the absence of considerations to the 

contrary. I

The basic question in the case is whether Irene 

was the plaintiff’s ward when, without his consent, she 

married the defendant. The answer depends upon whether 

the status and guardianship provisions of the Hatai. Code , 
i i 

of ITative Law ( in. particular, section$25, 27(2), and 

44(1) thereof) applied to her immediately before her 

marriage to the defendant. In the absence of fuller ;

argument we do not think that it is advisable for us,

I 
in deciding the appeal, to answer the broad first question

stated, by the native Appeal Court, For the purposes of 
. i

this judgment I shall assume, without deciding, in 

that the
favour of the plaintiff,/’status and guardianship 

provisions of the Fatal Code ai^plied to Irene after she 

had married the plaintiff’s son and came to live with 

him in Hatai, in 1949, although their marriage was 

according to Christian rites. On that footing, the 

7. question/.......... . 



question is whether the Code ceased to apply to Irene, wh™ 

her husband died and she left Katai and returned to the 

Cape.

Er. Visser, who appeared in this Court for the

I 
plaintiff, contended that although Irene and the plaintiff 1*8 

i 

sen were married by Christian rites, the legal consequences 

of this marriage were governed by Native Lav;, by reason ( 

of section 11 of Law 46 of 1887 (Natal), and that therefore, 

inter alia, Irene was the plaintiff*5 ward, and required ' 

his consent to her marriage to the defendant. That Lav; 

makes provision for the solemnisation of marriages between;
j 

Natives according to Christian Rites. Section 11 reads 

as follows:

i 
”11• No marriage between Natives 

solemnized under this Law shall, when 

the male Native is subject to the 

Native Law in force in this Colony in

i 
anywise, except as in this Law provided;, 

remove/ either of the parties to such 

marriage from the operation of such 

Native Lav;, either in their .persons or 

in their property.” ■

I

This argument, cannot avail Hr. Visser, because

8, Irene/............ ..



Irene and. the plaintiff’s son were not married under the

- provisions of the foregoing Natal Law. They were married! 

in the Cape Province.

The defendant appeared in this Court in person.

In view of what I am about to say, I do not think that 

it is necessary to refer to his argument.

Ln my view there is a simple reason for holding' 

that Irene was not the plaintiff’s ward immediately before 

she married the defendant. The status and guardianship 

provisions of the Natal Code ( assuming that they applied;

i
to Irene at all, in view of her Christian marriage to | । ।

' I* 1 I
the plaintiff’s son) only applied by reason of her ;

marriage to the plaintiff’s son and her residence with 

him in Natal. ( I emphasize that she came from the Cape.) 

¥/hen such marriage and Natal residence ended and she 

returned to the Cape, there seems to me no ground, at all.

for holding that the said provisions continued to apply 

to her. I therefore hold that Irene was not the plaintif s

ward when her husband died and she returned to the Cape.

It follows that the plaintiff has no nause of action against 

the defendant based on section 140 of the Natal Native 

Code. The fact that the defendant is a Natal Native does 

nothing to advance the plaintiff’s cause of action. jOn

9.this/
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this view of the case it is not necessary to enquire 

whether section 11(3) of Act 38 of 192? operated, to confer 

on Irene the Legal capacity to marry the defendant without 

the plaintiff's consent»

In the result, the appeal is allowed with costs.

The order of the ïíative Appeal Court is set aside, and 

। 
there is substituted an order dismissing with costs the i 

appeal from the decision of the native Commissioner.

SCHREIBER,J.A. /
EALAE,.J.A. ' „
VALT BLERK, I. A. /
VAE VYK,A. I. A, I


