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IN THE SUPRELE COURT OF SOUTH AFRICA.

( APPELLATE DIVISION, )

In the matter of:

ABSALOL, SHANGASE ........0¢.... Appellant,

versus

REGINA-..l.tlll'..o.lo:toa-oi Respol’ldentg

CORAL: VAN BLERK, OGILVIE THOLPSON, RALSBOTTOM,JT.A.
HOLMES, et VAW WYK, A.JJ.A.

HEARD: 1st December 1959. DELIVERED: /0@, ;/4’9’7

|
— - R S
JUDGMIENT.

HOLMES,A.J.A.: This is an appeal from a decision of the,

Natel Provincial Division dismissing an appesal from g
conviction by & Native Commissioner. The gist of the
charge against the appelliant was that he contravened
section 10(1){d) read with section 10(4) of the Natives

(Urban Areas) Consolidation Act 25 of 1945, as amended by

section 27 of Act 54 of 1952 and section 20 of Act 36 ef

~

1957, in that on 26 November 1958, and being a Native,

the arban area of ‘
he remained iq(Durban,for more than 72 hours without

permission from & designated officer. He was fined £5
suspended on certain conditions.
I

Section 10{1)(d) of Act 25 of 1945 as amended,

2ein/cieninsnrveenn ceu



in so far as relevant , reads as follows:

9o native shall remain for more than seventy-two

hours in an urban area.......unless =
(d)....permission so to remain has been granted [to
him by an officer designated for the purpose by

the urban local authority concerned.......e....™

Section 10{4) provides that contravention shall be an offlence,

In this Court the appellant, who appeared in person, took a
new point in limine. He contended that the charge was fatally
defective because it referred to him as « native , inetead of a

native “as defined®., Section 1 of Act 25 of 1945 defines "rnabiven

as Yany person who is a member of an aboriginal race or trile of

corncicles .,

" Africa". This definition with the ordinary meaning of

"native® in this country, and I therefore hold that the charge
is not invalidated by the absence of a reference to the definition
Bection 10(1)(d) of Act 25 of 1945 as amended, constitutes

an exception, proviso, etc. within the meaning of section 315(2)

(b) of Act 56 of 1955; R.v.Kula and Others 1954(1) S.A.157.

Although that case dealt with paragraphs (a) to {d)} of seétion 10
(1) of Act 25 of 1945 as substituted by section 27 of Act 54 of
1952, the reasoning applies equally to paragraphs (&) to (d' as
inserted by section &0 of Act 36 of 1957. The old and the new
paragraphs {a} to (d) are in pari materia and there is not ing in
the language of the later paragraphs to make them distingui'hable

from the previous paragraphs in respect of the point under
consideration. In the present case the onus was therefore én
the appellant te¢ show on

3‘ albalance/.....lCIO..




& balance of probabilities that he fell within paragraph

(d) of section 10(1) of Act 25 of 1945 as amended.

(Paragraphs {a) to (c) are not relevant to this case.}
The mgin ground of appeal relied upon in the

Natel Provincial Division, and in this Court, was that

. the appellant had permission, at the time of his arrest,

to remain in Durban for more than 72 hours. The contention
was that one Borquin, the Manager of the Xative Administration
Department in Durban, had giﬁen.the appellant a certain
certificate (to which I shall refer later) which impliedly
authorised him to ke remain in Durban.
The factual background was summarised by Bizze R

A.J. in the Court 2 quo, as follows:

®* The appellant is a native within the

meaning of "native! as defined in Act

25 of 1945 and was arrested on the 26th

November 1958 in Fountain Lane in the

Urkan Area of Durban. He is a member iof
the S.J. Smith Native Location Advisorny
Board, Durban, his period of office

expiring on the 30th September, 1959,

this Board being an Advisory Board

authorised Ly section 21 of Act 25 of

1945 to be established by an urban lodal




Ford's evidence the appellant said he

had applied for a clerical post with
an ingurance company and was awalting
news of his application. Ford said

that, in conseguence he was prepared

to give the appellant permission to ;
|

remain in Durban for 10 or 14 days from
the 18th September 1058 while he was
awaiting this news and he said he arr&nged
for that permission to be given for that
purpose. It is not disputed that this

permission was given, but the appellant's

¢

contention in his evidence was that xi&_
this permit arranged by Ford was forced
upon him, his view being that he did \pt
require sﬁch a permit to be in Durbaleie...

At the time of his arrest the appellaﬁt

had not received permission from Ford

to be in Durban for any periocd longer
than 14 days reckoned from the 18 th
September 1958..... One Bourquin,

the Lianager of the Native Administration
Department mentioned, is by virtue of

I
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made the folowing observations. First, the certificate

does not bear to be permission to remain in Durban. Secon!,
[

it does not purport to be signed by a "designated officerM

appointed under section 22(1) bis of Act 25 of 1945, as

an officer
amended, ogaacting'under section 22(1) ter, for the purpope.
of granting permission under section 10{1){d), eetms

Third, in any event there is no evidence that in signing

the said certificate Bourquin was applying his mind to the

gquestion whether he should grant or was granting permission
to the appellant to remain in Durban until 30 September,l§59.
Fourth, there is no evidence or explanation of the reaso
or purpose for which the certificate was granted. In the
result, it seems to me clear that the appellant failed to
discharge the onus of proving, upan & balance of probability,
that the certificate in qQuestion granted him permission,
as required by section 10{1){d), to remain in Durban.

The next submission made by the appellant was
that section 10(1) of Act 25 of 1945 as amended in 1957
did naﬁ apply t¢ him because he was already residing in
Durban when it was promulgated. There is’pohsubgpance in
this contention. The original section 10(1) provided fqor
the restriction of the right of Watives to enter an urb
area. But the new section 10(1)'as substituted by section

8027 Of/.-....----..\
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27 of Act .54 of 1952, and amended by section 30 of Act 36

of 1957, was much more drastic. It affected the right ofs

L

Yatives to remein, that is even if they were there alread&.

|

See Maghinini vs. Boksburg Town Council and Others, 1958(4)

»

S.A, 3 at pp. 8/9.

A further point raised by the appellant was that as

a member of a location advisory board in Durban he was exempted,

ion

under the provisions of section 23(2)(f}, from the operat

of section 10{1) of Act 25 of 1945 as amended. This submission

is unfounded. Section 23(1) of Act 25 of 1945 makes proﬂision.

!

for the operation of that Act in regard to the control oﬁ‘
Natives in proclaimed areas. It is not necessary to discﬁss
the relationship between sections 23 and 10, for I shall

assume in favour of the appellant that Durban is & procléiméd

area in terms of section 23(1), and that an exemption under

section 23(2)(f) would de & defence to a charge under section

10{1). Section 23(2)(f), as inserted by section 1 of Act 42
of 1946, exempted from the operation of section 23(1) certain
Natives referred to in Proclamation 15C of 1934 which deals
with passes. The exXemptions included members of Fative
Advisory Boards established under section 10 of the NWatives
(Urban Areas) Act 21 of 1923. The appellant is a member iof
such e board in Durban. The short and sufficient answer,ihOWb
ever, is that the said section 23(2)(f) was amended by section
Sé?éf act 36 of 1957 in such a way that members of Native
Advisory Boards are no longer exempted.

At this stage I point out in passing that sectJon
23(2)(a) of Act 25 of 1945 exempts natives Ywho hold letters
of exemption granted under any law in force.in the ‘
Province of Natal, Transvasal or Orange Free St&atee.ee.so'l

9- In/..l‘....‘....l.n.“‘........‘.
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In my view these "letters of exemption" were thLose by which

foruerly a INative could be em=xirpbeiw cye.pted fron the

’l’f‘l‘l“n;ﬂ /.W’ “f{(f;l‘nj ‘,&fllﬂls - )

operation oi(ﬁa#i:n:ﬁur. See, as regards Natal, Law 2% .

of 1865, which was repealed by Act 38 of 1927. The

appellant did not claim to hold any such letters of

exemption.
" A further point mentioned by the appellan?’in his

replykmme that he was exempted from the operation of

section 10(1) of Act 25 of 1945, as amended, by reason

of the fact that he was the holder of what is commonly
known a5 a %green reference book®. The facts are as

follows. 1In 1951 the appellant was exempted under section

14(vis) of Proclamation 150 of 1934, from certain pass

laws. In 1958 he took out a reference book, under the

provigions of the Natives {Abolition of Passes and Co-

ordination of Documents) &ct 67 of 1952. - The goecwmnaheus

“suembige- rcference bopok owes its distinctive colour to secktion

of Mat Qet,
3(4)(v) teemems. Page 81 of the appellant’s reference

book contains the endorsement: "Exemption Certificate No{
1/1951 dated 3/2/51 at Camperdown.surrendered.“ Now |
prior to the passing of Act 36 of 1957 a Native who was

exempted in respect of pass laws by virtue of section 14‘

of Proclamation 150 of 1934, was also exempt from the

10.00er2ti00 . t o v e e d



operation of section 23(1) of Act 25 of 1945. See sectioh

23(2)(f) of Act 25 of 1945 as inserted by section 1 of Act 42

of 1946. But this exemption was swept away in the amended,

section 23(2){f). See section 39(h) of Act 36 of 1957. There-
after the pass-law exemption (which the appellant surrendered
when he obtained his green reference book in 1958), did not

save him from the operation of section 23(1) of Act 25 of 1945

as amended. And there is no statutory provision by whichfhia
green reference book s0 exempts him.

The next contention of the appellant was that he was
i

entitled to remain in Durban because he holds & licence 70
carry on the business of a broker. There is no substancé in
this argument. The licence in question was issued by the |
Receiver of Revenue under item 7 of part 111 of schedule{ll to
the Licences Consolidation Act.32 of 1925. It is not a.i

municipal licence under chapter 111 of Ord. 1¢ of 1942 (Xatel).
FNor is it a licence in respect of which the municipal \
authority has a discretion in the matter a certificate o
authority for its issue, under chapter 11 of the said Ordie
nance. Noxr is it & licence under section 23(1)(g) of Act!25

of 1945 as amended by section 39 (e} of Act 36 of 1957. ‘

(I need not decide what the position would have been if the
appellant's licence had been granted under one of the fotre-
going three provisions.) In these circumstances there i

nothing in the appellantt!s submission that his licence

is some evidence of permission by the municipal authorities
|
t¢ remain in Durdban.

lllTo Sm/.t-l S e an s e b e
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To sum up so farythe appellant was charged with
the offence of remaining in the urban area of Durban in }
contravention of section 10¢l) of Act 25 of 1945 as amende.
It is clear that he did remain in iurban. He failed to p?ove
that permission to remain had been granted to him under

paragraph (d) of section 10(1). He was therefore rightly

convicted.

I mention at this stage that Ford, the designatéd
officer in Durban , refused, according to his evidence, t?
grant the appellant permission to carry on business as & !
broker and agent in Durban, presumably acting under section

23(1)(g) of Act 25 of 1945 as amended. But what the

appellant basically requires is permission to remain in

. orhkas been
Durban. As he has resided in Durban for some time, and i%«
a mexber of & location advisory bvoard, 1t may well be that
1
he will be granted permission to remain if he applies for

it.

The appellant's sentence ( & fine of £5) was

t
suspended for 12 months (from 27 Jan.,l1959) on condition

that he elther obtained the necessary permission to remaiL

in Durban, or left the area within 3 days and thereafter

was not convicted of a similar offence during the period

of 12 months. In view of the time that has elapsed pendikg

12tth8/.-‘.l.-0..0‘0‘..1.-.....
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the hearing of this appesal, some amendment of the conditions
of suspension will be necessary.
In the result:
(a) the appesl is dismissed;
(b) the conditions of suspension of sentence are amended
to readt Fsuspended until 26th January, 1960 upon con-
dition that during thet period the appellant:
(i) obtains written permission to remain in
Durban and exhibits it to the Clerk of
the Fative Commissioner's Court; and,
(i) 4is not convicted of any contravention of
Act 25 of 1945 as amended,

WMM

ou.oooo-v‘w.il‘w...“‘.
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VAN BLERK, J.A,
Ogilvie Thompson, J.A.

&
Ramsbottom, J.A. conev A

Van Viyk, AJJ.A.
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REGINJ; Vb’. J'LII&BROSE SI{;‘-_NGJ":S]E‘
nppeal a:ainst conviction -nder Section IO(I) (d) read with

section I0 (4) of ot 25 of 1945,

F.CTS___FOCND___PROVEL -

(I) That ~mbrosc Shenvasc is a Rative,

-~

(2) That he was arrested in the Urban ..rea of Durban at

IL Fo-ntain Lane on the 26/11/58,

o
(3) That acc-sed hag had permission to be in De-rban cranted; by

1%

the dogisnated officer on verio-g occassions. The last

I0 occaswion beins for the peried 2/9/58 to 16/9/58.

(4) That accwsed at the time of arrest hag no permissicn frpm
the officer degisnated by the local a-thority of D-rban, to
be &n the trban ,rea of Durban in terms of Section IO (&)(D‘
of the /ct..

RE.,SONS_FOR_JUDGMENT _:-

——

The rrovnds of appeal in thig matter are :-
(I) The conviction and sentence were azainst the evidence,
and the weisht of the evidence..

20 (2) The learnsd Native Commissioner, D-rban, "errad in law fin
[

not holdiny: that Section IO s-bsection (I)(@) read with

Section 22(I) (I) big (I) ter read with Scetion I of ACF
25/45 ag amended read touether with Exhibit "¢n constiti-ted
in termg of Section IC(I) (D) of ict 25 of 1245 ag amende

road with-toncther with Secticn 23 (I) (2) of the seme lck
:

-

Ond s
as amended t0 be,to remain within the Proclaimed vrban '

~rea of Dorban'.
v (¥
I will deal with the second rro-nd first.. The fefence d-rins
ayrcement indicated that it relied on the following points i+

30 (I) That by virt--e of the fact that accw-scd wes a holder of|a

“roen refercence boCk, he was cxempt from the oferation of Fase
o i

Laws, and th-s exemptod from the provigions of Section IO."

(2) That as & wember of the Native idvigory Board he was examph

I0e/ove j
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30

~I6~

from the Gperation of the "Pags Laws" znd the-g exempt from |
[

the operation of Section IC, and that the iss—e to him

/

of Exhibit #C" sisned by the Manairer, 1f-nicipsl Native

administration Department constit--ted

the neccsgary
permission in terme of Ssetion IO.

(g) That the igw-e of a Government Lixence (to carry the
be-sinegs of Broker and .-ent) committed.the degignated

W

afficer to ise-¢ a permit in tormg of Seection IO.

Green roferencs books are igg-ed to certain natives who
fall within certain caterories es set o-t in .ot 67 of 1952

(Native bolition of Passeg and Co-Ordination of Doc-ments l.ct).

~

The acc-sed in thig case ie the holdsr of s-ch a book, !

oy virt-e of an exomption previo-sly held by him in terme o

Section I2 big of Proclamation IS0 of I934.
The cvxemption isevwed to him in terms of this Froclamatinn

wes 1n respect of the Recistratio Reo-latiocns pblished -ndsr

= Gr

Government Notico ICB2 cf IS49, made in terms of Secticn 38(I)

o

¢f wct 25 of 1945 as amended, and in no way affected any dety

impcsed »pon hinw «nder Sscticn TO of the aCty nor exempted him

frem the provisioang of that Sectinn.

Scction 23 (2) (f) of .ct 25 of 1945 RXIXERERAX before its
{
amendment by Section 39(h) of et 36 of 1957, did ~rant to

members of Wative Ldviscry Boerds the privihlgya of exemptign
v ’ “

from the Rewistratis Rem-lations bt not from the Pase Lawsg
Since the s bstit-tion of gection 23(2) (f) however by scctifn
39 (M) eof ict 3€ of I957 this pnivi&Oﬂge has lapgod. Memberslof
Native «dvisory Boards weps however at Nno time oxemptod fron
the provieione of Section IO of I945. The iss-c to the acc-ded
in this inestance of Card Exhibit "¢Y, ¢ven tho-th

sl.ned by the Manacer who in terms of Section 22(I) ter of J
At 25 of 1945 16 vested with end may oXercise the powers cf
the designated officer appointed in terms of Section ?§(1) is)
does Moty I e-bWit, in view of the facts before the cowrt
constit--te perwisciocn in terms of section IOEI) (D), for the

acc-ged to remain within the tvrban ~rea 9f Derban. |

II"/‘.;‘ .
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The fact that the acc-sed was carrying on a b-gsiness of

Broker and ,«ent, co-1ld not, and did not commit the
desiurated officer to ise-e a permit in terms of Section

I0(1) (D) to him.

L

The accged has been in the Proclaimed nrea of D-rhan for some

time, and has on variows occassions had the nscessary comsent in

terms of Section I0(I)(D) from the desiznated officer, to femﬁin
in the area. The last occassion beins for the period

2/9/58 to 16/9/58.

The latter permiscion was ;ranted to him, he claims, to lemitimise

his nomibation as & member of the Native ndvisory Board at the

fortheoming election, and was forced wpon him.

He claims that at the time he was a holder of a grecn referenoL

v |
ook, and as s-ch was exempted from the "Pass Laws", and was
hd hd .
carryin, on in D--rban a b"sinis; of @roker andvﬁﬂent.
He probably was carrying on s—-ch a b-siness, bt the fact phatg
he was the holder of = precn referencs book, most certaimly di#
not exempt him as he claims from the "Pass Laws" amonrst wﬁich

he inel-des Section IO (I) (D).

L%

Itwas ine-mbent on him to validate his stay in D-rban, after the

expiration of the permission which expired on the I6/9/58, and

to apply, and obtain fuw.rther Pefmi§sion in terms of Section 10

(I) (D) to remdin in the area. He did not de 50.




