
C.P.-S.470O—1950-1—0,000.

\Z!/lLW
/U.D.J. 445.

In the Supreme Court of South Africa 
In die Hooggeregshof van Suid-Afrika

/Z
7/

W ___ DIVISION). 
AFDÉLING).

APPEAL IN CRIMINAL CASE. 
APPËL IN KRIMINELE SAAK.

(

„ Mrt, r». »(»».*.*•*•**•■* MJ'MUHiimi uiHui aatirfb wr»iT«« t■ W*'M#11*1»*» huuubimhi *■■■**■ m><«<*”“*** win-, v -•

Appellant.

versus 
£

____ _______„„„„ .UU—W—H-«« W..». d.U.K MWWM 

Respondent.

Appellant's Attorney---- - ---- ----------Respondent's Attorney-.... ... .......... ....... .... ..
Prokureur van Appellant Prokureur van Respondent

; u I* JfeCBO^ÍAppellant s Advocate—....—.. .... 
Advokaat van Appellant

__Respondents Advocate— 
Advokaat van Respondent



IK THE SOTRBK8! COURT OP SOUTH AFRICA.

( APREIEATE DIVISION.)

In the matter of: 

ABSALO1C SHANGASE... .

versus

REGINA................... .. ........................

Appellant.

Respondent.

CORAM: VAN BLERK, OGILVIE THOMPSON, RALSBOTTOM, JJ. A. 
HOLMES, et VAN TOC, A.JJ.A.

HEARD: 1st December 1959. DELIVERED: /O^h

JUD GHENT

HOLMES, A. J. A.; This is an appeal from a decision of the. 

Natal Provincial Division dismissing an. appeal from a

conviction by a Native Commissioner. The gist of the 

i 
charge against the appellant was that he contravened |

section 10(1)(d) read with section 10(4) of the Natives

(Urban Areas) Consolidation Act 25 of 1945, as amended by 

section. 27 of Act 54 of 1952 and section 30 of Act 36 of 

1957, in that on 26 November 1958, and being a Native,
kit arban ar* a af j

he remained in^Durban for more than 72 hours without । 

permission from a designated officer. He was fined £5

suspended on certain conditions.
।

Section 10(l)(d) of Act 25 of 1945 as amended.
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in so far as relevant , reads as follows:

«No native shall remain, for more than seventy-two 

hours in an urban area..............unless -

(d)....permission so to remain has been granted to 

him by an officer designated for the purpose by 

the urban local authority concerned......................“

Section 10(4) provides that contravention shall be an offence.

In this Court the appellant, who appeared in person, tool] a 

new point in limine. He contended that the charge was fatally 

defective because it referred to him as a native , instead of a 

native "as defined". Section 1 of Act 25 of 1945 defines "native" 

as “any person who is a member of an aboriginal race or trite of

Africa". This definition oo-4aoidoa with the ordinary meaning of 

“native" in this country, and I. therefore hold that the charge 

is not invalidated by the absence of a reference to the definition 

Section. 10(1)(d) of Act 25 of 1945 as amended, constitutes t
an exception, proviso, etc. within the meaning of section 315(2) 

(b) of Act 56 of 1955; R.v.Kula and Others 1954(1) S.A.157. 

Although that case dealt with paragraphs (a) to (d) of section 10 

(1) of Act 25 of 1945 as substituted by section 27 of Act 54 of 

1952, the reasoning applies equally to paragraphs (a) to (d) as 

inserted by section 30 of Act 36 of 1957. The old and the new 

paragraphs (a) to (d) are in pari materia and there is nothing in 

the language of the later paragraphs to make them distinguishable 

from the previous paragraphs in respect of the point under 

consideration.. In the present case the onus was therefore bn 

the appellant to show on

3. a balance/. 
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a balance of probabilities that he fell within paragraph 

(d) of section 10(1) of Act 25 of 1945 as amended.

(Paragraphs (a) to (c) are not relevant to this case.}

The main ground of appeal relied upon in. the 

Hatai Provincial Division* and in this Court, was. that 

, the appellant had permission, at the time of his arrest, 

to remain, in Durban for more than 72 hours. The contention

was that one Borquin, the Eanager of the Native Administration 

Department in Durban., had given the appellant a certain 

certificate (to which I shall refer later) which impliedljy 

authorised him to hn remain in Durban.

The factual background was summarised by Bizzell ,

A.J. in the Court a quo, as follows:

* The appellant is a native within the 

meaning of "native11 as defined in Act 

25 of 1945 and was arrested on the 26th 

November 1958 in Fountain Lane in the 

Urban Area of Durban. He is a member iof 

the S. J. Smith Native Location. Advisory

Board, Durban, his period of office 

expiring on the 30th September, 1959, 

this Board being an Advisory Board

authorised by section 21. of Act 25 of

1945 to be established by an urban lodal
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Ford's evidence the appellant said he 

had applied for a clerical post with 

an. insurance company and was awaiting

news of his application* Ford said 

that, in consequence he was prepared 

to give the appellant permission to J
I

remain in Durban for 10 or 14 days from 

the 18th September 1958 while he was 

awaiting this news and he said he arranged

for that permission to be given fox* that

purpose. It is not disputed that this

permission was given, but the appellant's

i
contention in his evidence was that 

this permit arranged by Ford was forced 

upon him, his view being that he did n|ot 

require such a permit to be in Durban.... ♦

I

At the time of his arrest the appellant

had not received permission from Ford 

to be in Durban for any period longer

than 14 days reckoned from the 18 th

September 1958.,... One Bourquin, 

the lianager of the Native Administration

Department mentioned, is by virtue o£

I
6‘. section/........................
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made, the: folowing observations. First, the certificate 

does not bear to be permission to remain in Durban. Second, 

it does not purport to be signed by a "designated officer^ 

appointed under section 22(1) bls of Act 25 of 1945, as 

tn officer 
amended, or.acting under section 22(1) ter, for the purpose.

4
of granting permission under section 10’(l)(d)^ ugi by » *

Third, in any event there is no evidence that in signing 

the said certificate Bourquin was applying his mind to the 

question whether he should grant or was granting permission 

to the appellant to remain in Durban until 30 September,1959 

Fourth, there is no evidence or explanation of the reason 

or purpose for which the certificate was granted. In the: 

result, it seems to me clear that the appellant failed to 

discharge the onus of proving, upon a balance of probability 

that the certificate in question granted hio^ permission, 

as required by section 10(l)(d), to remain in. Durban.

The next submission made by the appellant was 

that section 10(1) of Act 25 of 1945 as amended in 1957 

did not apply to him because he was already residing in 

Durban when it was promulgated. There is no substance in 

this contention. The original section. 10(1) provided fcr 

the restriction of the right of natives to enter an urban 

area. But the new section 10(1) as substituted by section 
i 

8.27 of/..........................
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27 of Act .54 of 1952, and amended, by section 30 of Act 36

of 1957, was much more drastic* It affected the right of
i

Natives to remain, that is even if they were there already*

See llashinini vs. Boksburg Town Council and Others, 1958(4)

*
S.A* 3 at pp. 8/9.

A further point raised by' the appellant was that as

a member of a location: advisory board in Durban, he was exjempte^

under the provisions of section 23(2)(f), from the operation

of section 1O'(1) of Act 25 of 1945 as amended* This submission

is unfounded. Section 23(1) of Act 25 of 1945 makes provision.

I

for the operation of that Act in regard to the control of

Natives in proclaimed areas* It is not necessary to discuss

the relationship between sections 23 and 10, for I shall

assume in favour of the appellant that Durban is a proclaimed.

area in terms of section 23(1), and that an exemption under 

section 23(2)(f) would be a defence to a charge under section 

10(1). Section 23(2)(f), as inserted by section 1 of Act 42 

of 1946, exempted from the operation of section 23(1) certain 

Natives referred to in Proclamation 150 of 1934 which deals

with passes. The exemptions included members of Native.

Advisory Boards established under section 10 of the Natives

(Urban Areas) Act 21 of 1923* The appellant is a member jof

such a board in Durban. The short and sufficient answer, how­

ever, is that the said, section 23(2)(f) was amended by section 
(h)

39/of Act 36 of 1957 in such a way that members of Native

Advisory Boards are no longer exempted*

At this stage I point out in. passing that section 
23(2)(a) of Act 25 of 1945 exempts natives *who hold letters 
of exemption granted under any law in force.in the 1 
Province of Natal, Transvaal or Orange Pree State...............

9. In/..............................  *...........
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In my view these “letters of exemption11 were those "by whiph

formerly a Native could he exempted from the

firkin /ttUS ' *

operation of^lTuLi^e Law» See, as regards Hatai, Law W ;

of 1865, which was repealed by Act 38 of 1927. The 
Í
J

appellant did not claim to hold any such letters of

exemption.

A further point mentioned by the appellant in his

reply was that he was exempted from the operation of

section 10(1) of Act 25 of 1945 as amended, by reason

of the fact that he was the holder of what is commonly 

known as a "green reference book”. The facts are as

follows. In 1951 the appellant was exempted tinder section

14(bis) of Proclamation 150 of 1934, from certain pass 

laws. In 1958 he took out a reference book, under the 

provisions of the natives (Abolition of Passes and Co­

ordination of Documents) Act 67 of 1952. The g rnh

reference bopk owes its distinctive colour to section 
of 0^.

3(4)Cb) mi. Page 81 of the appellant’s reference । 

book contains the endorsement: "Exemption Certificate Ho 

1/1951 dated 3/2/51 at Camperdown surrendered." Hotz

prior to the passing of Act 36 of 1957 a Native who was 

exempted in respect of pass laws by virtue of section 14

of Proclamation 150 of 1934, was also exempt from the

10.oneration/........ 1
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operation of section 23(1) of Act 25 of 1945. See sectiok

23(2)(f) of Act 25 of 1945 as inserted. by section 1 of Act 42 
Í

of 1946* But this exemption was swept away In the amended 

section 23(2)(f). See section 39(h) of Act 36 of 1957* There­

after the pass-law exemption (which the appellant surrendered 

when he obtained his green reference book in 1958), did hot.
I

save him from the operation of section 23(1) of Act 25 of 1945 

as amended. And there is no statutory provision by which his 

green reference book so exempts him*

The next contention of the appellant was that he was 
Í

entitled to remain in Durban because he holds a licence ^0 

carry on the business of a broker. There is no substance in 

this argument. The licence in question was issued by the

Receiver of Revenue under item 7 of part 111 of schedule '11 to

the Licences Consolidation Act 32 of 1925. It is not a.

municipal licence under chapter 111 of Ord. 19 of 1942 (tfatal) 

Nor is it a Licence in respect of which the municipal 

authority has a discretion in the matter a certificate of 

authority for its issue, under chapter 11 of the said Ordie- 
1 

nance. Nor is it a licence under section 23(l)(g) of Actj25 

of 1945 as amended by section 39 (e) of Act 36 of 1957. 

(I need not decide what the position would have been if the 

appellant’s licence had been granted under one of the fore­

going three provisions.) In. these circumstances there is 

nothing in the appellant’s submission that his licence

is some evidence of permission by the municipal authorities 

i
to remain in Durban.

11.To sum/



11,

To sum up so far^ the appellant was charged with 

the offence of remaining in the urban area of. Durban, in 

contravention of section 10(1) of Act 25 of 1945 as amended. 

It is clear that he did remain in Durban. He failed to pfove 

that permission to remain had been granted to him under 

paragraph (d) of section 10(1), He was therefore rightly 

convicted,.

I mention at this stage that Pord, the designated 

officer in Durban , refused, according to his evidence, to 

grant the appellant permission to carry on business as a 

broker and agent in Durban, presumably acting under section 

23(1)(g) of Act 25 of 1945 as amended.. But what, the 

appellant basically requires is permission to remain in

• arhat 
Durban. As he has resided in Durban for some time, and i 

a member of a location advisory board, it may well be that
I 
1 

he will be granted permission to remain if he applies for 

it.

The appellants sentence ( a fine of £5) was 

i 
suspended for 12 months (from 27 Jan.,1959) on condition 

that he either obtained the necessary permission to remain 

in Durban, or left tha area within 3 days and thereafter 

was not convicted of a similar offence during the period 

of 12 months. In view of the time that has elapsed pending

12. the/
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the hearing of this appeal, some amendment of the conditions

of suspension will he necessary-

In the result:

(a) the appeal is dismissed;

(b) the conditions of suspension of sentence are amended

to reads "suspended until 26th January, 1960 upon con­

dition that during that period the appellants

(i) obtains written permission to remain in

Burhan and exhibits it to the Clerk of 

the Native Commissioner’s Court; and,

(ii) is not convicted of any contravention of

Act 25 of 1945 as amended»

Ogilvie Thompson, 

Ramsbottom, J.A.

Van Wyk, A. J. A-

VAI? BI^RK, J.A.
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appeal against conviction ’-nder Section 10(1) (d) read with 
Section 10 (4) of ACt 25 of 1945.'

F^TS FO^ND proved

(I) That ^mbroso Shan^ase is a Native. '

(2) Tliat ho was arrested in the Urban ^rca of Durban at

II Fountain Lane on the 26/11/58.

(3) Tliat acc-sed had had permission to be in D-rban -ranted by

10

20

30

(4)

the designated officer on vario-s occasions. The last 

occasion beinp for the period 2/9/58 to 16/9/58.

That acc-sed at the time of arrest had no permission from 

the officer designated by the local authority of Durban, to 
be an the urban j^ca of Durban in terms of Section 10 (|l) (D 

of the Act.- I

REASONS FOR JUDGMENT

The grounds of appeal in this matter are
(I) The conviction and sentence were against the evidence, 

and the weight of the evidence..

(2) The learned Native Commissioner, Durban, "erred in law Jin 

not holding that Section 10 subsection (l)(d) read with 
Section 22(1) (I) bis (I) ter read with Section I of Act 

25/45 as amended read together with Exhibit "C" constituted 

in terms of Section IO(l)(D) of A.ct 25 of 1945 as amended 

road kxW-together with Section 23 (I) (2) of the same'Act 

as amended to beAto remain within the Proclaimed rrban 

hfea of Durban".

I will deal with the second -?ro-nd first.. The defence d-^rinf 

arc-ment indicated that it relied on the following points i- 

(I) That by virt-e of the fact that accused was a holder of a 

preen reference book, he was exempt from the operation of Pass 

Laws, and th^s exempted from the provisions of Section 10.' | 

(2) That as a member of the Native Advisory Board he was exempt 

IO,/.
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from the. operation of the HPast> Laws'* and tlr-s exempt from 

the operation of Section 10, and that the isa-e to him 

of Exhibit ’C" si:<ncd by the Manager, Municipal Native 

administration Department constit”ted the necessary 

permission in terms of Section 10.
(3) That the iss"C of a Government Licence (to carry the 

business of Broker and a rent) committed the designated 

officer to iss-a a permit in terms of Section 10. 

Green reference books are issued to certain natives who

IO fall within certain categories as set o-t in 2;ct 67 of I952Í 
(Native jbolition of Passes and co-Ordination of Documents Let). 

The accused in this case is the holder of s-ch a book, I

by virtue of an exemption previo-sly held by him in terms of 

Section 14 bis of Proclamation 150 of 1934.

The exemption issued to him in terms of this Proclamation । 
was in respect of the Remistratio Reflations p-blished -ndtr 

Government Notice 1032 of 1949, made in terms of Section 38(1) 

of ^ct 25 of 1945 as amended, and in no way affected any d”‘:-y 

imposed ”pon him -nder Section 10 of the Act-, nor exempted him 

20 from the provisions of that Section.

Section 23 (2) (f) of hCt 25 of 1945 Rkxskkkikík^x before its 
i 

amendment by Section 39(h) of ^ct 36 of 195 7.., did ,<rant to 

members of Native Advisory Boards the privildCjfil of exemption 

from the Racist rat io Reflations b-t not from the Past Laws> 

Since the substitution of Section 23 (2)(f) however by section 

39(h) of Act 36 of 1857 this privi|<M^- has lapsed. Members of 

Native advisory Boards were however at no time exempted from 
the provisions of Section 10 of 1945. The iss-c to the acc-Jed 

in this instance of card Exhibit ”C” > oven tho--~h

30 signed by the Manager who in terms of Section 22(1) ter of 

Act 25 of 1945 is vested with and may exercise the powers of 

the designated officer appointed in terms of Section 22(1) (bis) 

does not, I submit, in view of the facts before the co-rt ■ 

constitute permission in terms of Section 10(1) (d), for th^ 
acc-sed to remain within the vrban Area of Durban; I

III//..
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The fact that the accused was carrying on a b'-siness of 

Broker and ^ent, co-ld not, and did not commit the 

designated officer to iss’-e a permit in terms of Section 

10 (I) (D) to him.

The accused has been in the Proclaimed j.rea of D-rban for some 

time, and has on vari0”S occassions had the necessary consent in 

terms of Section IO(l)(L) from the designated officer, to remain 

in the area. The last occassion bein/i for the period 

2/9/58 to 16/9/58.

10 The latter permission was granted to him, he claims, to legitimise 

bis nomination as a member of the Native advisory Board at the 

forthcoming election, and was forced ^on him.

He claims that at the time he was a holder of a green reference 

book, and as s-ch was exempted from the ”Pass Laws0, and was 

carrying on in Durban a business of Broker and A-ent.

He probably was carrying on S"ch a business, b^t the fact that 

he was the holder of a green reference book, most certainly dir] 

not exempt him as he claims £rom the ’’Pass Laws” amonrst which 
he includes Section 10 (I) (D)»

20 Ituiis incumbent on him to validate his stay in Durban, after the 

expiration of the permission which expired on the 16/9/58, and 

to apply, and obtain farther permission in terms of Section IO
* I

(I) (D) to remain in the area. He did not do so.


