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IN THE SUPREME COURT OF SOUTH AFRICA

(Appellate Division)

In the metter between $-
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ang
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Heards 7th December, 1959, Delivereds: (0= 1x —1g37q

JUDGMEDNT

= . Ve S g e my

SCEREINER J.A. 2~ The appellant, a twenty-three year
old constable In the Socuth African Police, was conviected of cul-
pable homicide by a court éonsisting of JENVETT J. and assessors,
gitting in the East London Circuit Iocasl Division. He was fined
£25 with the alternative of one month's imprisonment. JENNEIT J.
granted leave to appeal to this Courte

The deceased, a youhg coloured man
nineteen years of age, had on the morning of the 7th October 1958
been sentenced in the magistrate's court, East London, to & fine
of £5, with the alternatiVG of 20 days imprisonment, for being in
possesslon of daggaes The fine not having been paid, he, with
other prisoners, was 1n process of belng removed from the court
cells to a police van in order to be transvorted to gaol, when he

slipped/. essen



slipped through the police cordon gt the exlt from the cells
and ran along the pavement, The exit from the cells opens into
Caxton street which lies along the south slde of the court blocke
On the north side of tre block lles Terminus street. These two
streets at thelr eastsrn ends meet Station street which runs north
and south between the court block on the west and the railwsy
station on the east, The dlistance betwseen the exit from the csells
to the corner of Caxton and Station streets is about forty yards
and the deceased ran to this corner along the northern pavement
of Caxton strest. A native constable, Jameson Jevu, ran after
him but was soon psssed by the appsllant who was the only armed
guard 1n charge of the prisoners. Both Jevu and the appellant
called upon the deceased to stop and the appellant fired a warning
shot from his revolver over the deceased's head. The deceased did
not stop but turned round the cornsr into Stablion street which he -
crossed diagonally towards the railway stetions The appellant fol~
lowed him and fired two shots, with an interval of several seéonds.
Both struck the deceased and, according to the medical evidencs,
either could by itself have caused his death. He explred slmost
fmmediately after receiving the secend wounde \

The appellent's defence rested, as

1t had to rest, on section 37(1l} of Act 56 of 1955, which reads =
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"Whenever any person suthorised under this Act to arrest or as~
sist in khm srresting any person who has committed or 1s on
reasonable grounds suspected of having committed any offence
mentioned in th First Schedule,attempts to arrest aqg such
person and such person flees or resists and cannot be arrested
and prevented from escaping by cther means than by killing the
person so fleelng or resisting, such kllling shebl be @feemed In
law justifiable #homicide¥."”

The appellant was authorised by sectlon
38 of Act 56 of 1955 to arrest the deceesed &nd the deceased cer=
tainly flsde By attempting to escaps he contravened section 27
of Act 13 of 1911 (the Prisons and Reformatories Act) the maxlmum
penalty for which was 2 years imprisonment and strokes, so that
hls offenc&??gil within the Pirst Scheduls,which includes offences
having a maximum penalty exceeding 6 months, without option, ﬁnd
the appellant attempted to arrest the deceaged. Al]l the other
conditlons for protection undsr section 37(1) were thus present
and the kl1llling would be justifiable homicide provided that the
deceased "could hot be arrested and prevented from escaping by
other means than by kllling" hime The appellant had to prove by

a balance of probabilities that a1l the conditions of justifiskxka-

hemkakir ~catlon were present (Rex v. Britz, 1949(3)S.A.293). It

was there said, at page 303,.4in relation to section 44(1), the
predecessor of section 37 (1), "If the circumstances spsecified In
the section are present the conditions for protection are com= -
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~pletely fulfilled and, however unreasonable the arrestor mey
have been, the killing is deemed to be justifiable,"

It should be observed, however, that
although, 1f the conditions reguired by sectlon 37{1) are present,
there will be justificatlon despilte unreasonéblenass, this does
not mean that resason is to be disregarded in declding whether it
was possible to arrest the deceased and prevent him from escaplng
without k1lling him. What could have been done meéns what could
in reason have been done, having regard to the facts which the
killer knew or ought to have knowne

There appear to be three antecedently
possible ways in which the sppellant might heve prevented the de~
ceased from esceping, without kllling hime The first way was to
catch him himself. The second, if & flrearm was to be used, was
to wound him only, the nstural way being to shoot him in the lege
The third was to obtain the asslstance of one or more other perw
sons to capture him.

The appsllant met the first point by
stating in evidence, which was not challenged, that his health at
that tims was bad and thet 2s he ran he was not geining on the de~-
coaseds He said that from the 2lst August to the 27th September
he had been off duty for 244 deys, having had his tonsils removed
and thereafter having had other ellments which had left him in a
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weak condition, from which he had not recovered by the 7th Buzymx
BEx Octobere The &trial court accepted this evidence and conclug-
ed accordingly thet as he was tiring he could not himself have
caught the feceased and re~arrested him,

The second posslbility, that of success-
fully avolding a lethal wounding by shootlng the deceased in hls
lower limbs, would have been & very real one if the distance sepa-
rating the appellant and the deceased at the crucial stage had
been substantially lsss than the dlstance accepted by the trial
court. This question involves reference to the evidence of =
Crown witness, van Ryneveld, who crossed Statlon street from
Terminus street to the main entrance of the railway station short;
1y before the fatal shots were fireda It was his Intention to
visit the booking office In the station building. He first heard
a shot = the warning shot fired by the appellant in Caxton
street ; and then he heard & shout or shoutlng. He was then
aware of the two men running northwards inﬁgtation street, Ac~
cording to the appellant the pursult was along the eastern pave-
ment of §tatlon street, but van Ryneveld's lmpression was that
1t wasg in the eagtern part of the roadway. He had 2lready cros=-
sed the pavement in front of the entrance of the statlion and

round
turned/to look at the men. The impression that van Ryneveld

-
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gained was that the appellant was ten paces or at the most twelve
fatal
paces behind the deceased when he fired the first of the twc/shots,
the second following in two or thres seconds when the dlstancs
between the men had not materially changede. At least before he
fired the second shot the sppellant appeared to van Ryneveld to
half=stop, epperently to steady himself for shooting. Had that
evidence been accepted &8s &n accurate picture of what happened
1t would be difficult to avoid the ccnclusion that the appellant,
who had been treined In the use of & revolver, could at lsast
have made certain of hitting the deceased in the leg or foot, even
1f he could not have summoned enough strength to spurt forward for
the final short distance 2nd caeteh hime But the appellant testi-
fied that he was about 30 paces from the deceased when sach of
the shots was fired and the trial court, whlle expressing sur=
prise that at such a distance the appellant should have succeeded
in hitting the deceased both times, assumed the correctness of
his versions This wes & crucisl findinge At & dlstance of 30
paces 1t wculd clearly be much more difficult for & running mén
to be sure of hitting another running men in a part of the body
that would not be likely to csuse deaths The appellant gave evli-
dence that the sefvice revolver which he used was liable to klck

and throw the bullet above the line of sfihht. For this reason, -
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he said, he aimed at the deceased's ankles, the kick unfortunate-
1y carrying the bullet higher then he had expected. No expert evi-
dence was called and the trial court did not find that the appel=

lant could, while stopping the escape by hitting the deceased, 1n

reason, have avoided killing him. 1In the cirqumstances this Court
cannot make such & finding iltself.

In asscciation wlth the appellaﬁt‘s
failure to wound only, regard should be had to the very Lmportant
fact that not one shot alone but two were fired by the appellant
at the deceaseds The evldence of the acting dlstrlict surgeon,
who held the post mortem examination on the deceased, shows that
it 1s probable that the first of the two wounds was the lower
one, which entered the buttock and perforated the small lntestine
in twelve places, What must have besen the second wound entered
the shoulder blade and traversed the lungs, lacerating the large
blood vessels 8t the base of the heart. The sgsistant district
surgeon was asked which of the two wounds would have been the
first, assuming that the deceased ran nearly fifty yards after
recelving the one and fell almost immediately after receivling the
othere On those facts he naturally had no difficulty in sayling
that the lower wound would have been the first. But he was notl
asked how long the lower wound would have taken by 1ltself to causE.
geath nor was he asked whethsr that wound would have affected the
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decessed's running powers sc as to slow hlm down noticeably. The
eppellant testified that the flrst of the two shots made no apw
parent difference to the way in whlch the deceased ran and he sald
that he wes not aware that the first shot had hit the deceased. He
was not cross~exeamined on these stetements. Had the appellant
realised that he hed hit the deceased in the body with the first
shot, it would have been very difficult for him to justify firing
the seconda A question might then have arisen whether, even though
the firat wound was one that could have caused death by ltself,
the appellant vould not have been gullty of culpable homicide by
unlawfully shortening the deceased's life gtill further, by firing
the second shot. But on the record as 1t stands it is impossible
to say that the first wound must have caugsed the deceased to
change his movements or slow up, so as to bring home to the ap=
pellant that he had hit the deceasede It can therefore not be
said that the appellant lost the protection of the sectlion because
he could have avoided csusing the desth of the deceased by shoot=
ing more accurately at the deceased's legs or by refraining from
firlng the second shot.

This brings me to the third ante=
cedently possible way in which the appelllant might have prevented

the deceased from escaping, without killing him., Thet would be by_
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enlisting the help of others in capturing the decessedg., It was
the appellant's failure, as the trial court found, to show that
the deceased could not have been srrested and prevented from
gscaping by summoning others to help iﬁ securing him that led the
court to convict the appellents The question what can be expected
from the co=operation of the public in the arrest of flesing crimi~
nals is a difficult one end dePends on the clircumstances., Section
34 of Act 56 of 1955 requires every male between 16 and 60 to &g~
sist any polliceman who calls upon him to 2ssist In making any ar-
rest which the policeman l1s authorised to make of a person charged
with or suspected of the commlssion of an offence. If, without
sufficient excuse, such male falils to assist he ls guilty of an
offence. But obvicusly proof of the commission of such an of-
fence may be a difficult matter and the exlstence of thls provision
hag 1ittle bearing on the question whether in fact a pollceman's
call for help is likely to bring forth adequate and tlmous asggls-
tancee. Polébemen are furnished with shrill whistles which may &t~
tract the attentlon of persons in the nelghbourhood and lead to
their coming to the aid of a policeman pursulng & criminal. Ale-
though calls for help or whistle blasts wlll not guarantee that
help will be forthcoming even in @ populous area, they are poten=~
tially valuable 2i1ds to police action which should certainly be
used whenever possible befcre firearms are rescrted to. But
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whether In a~my particular case such possibilities of help could
In reason be expected to materlallse in action and whether in fact
they would have preyented the escape of the prisoner must depend
upon the circumstances. And a most Important circumstances will
obviously be the presence, so far as the peclicemen is aware, of
members of the publlc to whom his eppeals for help might be addres=
seda

In the present csse there was some

evidence of the presence of people 2t five places near the route
of the flwwing deceaseds The first small group of perscns was at
the corner of Caxton street and Statlion street. They wers apé?ent—
ly non~Europeans who may have been frightened by the appellant's
warning shot, which though aimed high waes generally in their direc~
tion« The native constable Jevu, called for the Crown, stated
that he shouted at these people In Xosa and English to stop the
deceased but, instesd, they made way for hims Possibly they feared
that he was armed and might injure anycne who tried tc bar his way.
The next place where there was evidence of the presence of people
was at a baggage entrance to the station, some forty yards south
of the mein entrance. Jevu sald that he saw people comlng out of
the opening. The appellant said that he saw no one there and sug-
gested that Jevu, who wes coming on relatlvely slowly behind him,

might have seen people emerging after the appellant had pesseds
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This seems possible. At ths main entrance of the station was
van Ryneveld, whose presence there was the prinecipsl factuald ground
for the conviction and to whose evidence I shall return. Also in
the nelighbourhood of the maln entrance, according to a defence wite
ness, Sergeant Scheepers, there were two cars off«loading passen~
gers and thelr luggage. He himself had appsrently been a member
of the cordon at the exit from the cells, and when the deceassad
broke away and ran eastwards he ran westwards and went clockwlise
round the block, coming into Statlon street via Terminus streeta
JENNETT J. 821d that the court did not propose to weigh Sergeant
Scheepers! evidence in the balance, Because he said that he did
not see van Ryneveld ,"hls observation may well have been at fault
in regard to the taxis tcos " It does not, with respect, follow
that because a witness fails to see a person « for any réeson =~
he 1s unreliable when he says thst he G1d see two cars with lug-
gage belng unloededs But no-one 8lse speaks of these cars and
although §ergeant Scheepers thought that they were there before
the shooting, 1t seems possible thet they arrived just efterwards.
As, however, the trial court ignored Sergeant Scheepers! evidence
on the point this Court could not attach importance to it. The
fifth plece where people were seen was @ stopping place for none

Buropean buses some 200 yards north of the scene of the shootings

The/......



- 12 -
The gppellsnt said that he saw @ bug standing there and people
getting in and out of it, He was asked whether he did not think
that the people there would help him to arrest the deceased and he
saild that he did not think that they woulde It should be observed
that scme distance short of the bus=gtop was another openling into
the railway station premises through which, by crossing the ralls,

Into

a person could make his way &e-tke bushy country from which he
could reascnably hope to meke good hls ssceps.

There remainsg the fact, which was not
in dispute, that ven Ryneweld, a2 young man, whom the appellant
knew by sight, was at the maln entrance to the rallway station et
the time of the shootinge The trial court was satisfied that the
appellant 4id not see van Ryneveld but held that thls wes because
he was concentrating on the fleeing man, The court also referred
in general tec other members of the public who might hsve been In a
position to hear and respond toc & call for help. T do not thlnk
that on the evidence it should be assumed that there- may have
been other porsons about who mlght have helped to arrest the dew
ceasede Van Ryneveld sald that he saw none and slthough there mey
have been such persons, hidden perhaps by parked cars, of which
there were a8 few in the street, 1t would not be fsir to the appel=
lant to act upon the vliew that such persons were or may have been —
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in fact at hand. The trial court's judgment stresses the fact
that a police whistle was not used, but 1t doss not express e
finding upen the appellant's evidence thet he was contlinuously
shouting to the deceased to halt « right up tc the time that he
f4rst fired the shotse He sald that his shouting was louder than
s whlgtle would have beens This evidence may well have been un-
trustworthy. Van Ryneveld heard a shout or shouting but apparent-
1y only in the distance, soon after the first warning shote. But
the trial court did not state any finding as to whether or not the
appellant went on shouting loudly as he says he did. If he was In
fact shouting loudly and was running down the street brandishing a
revolver , this would seem to constitute nearly as clear an invie
tation to passers~by te join In capturing the deceassed as a dlrect
appeal to them.

Van Ryneveld was not clear where
exactly he was when the z2ppellant came down the street followlng
the deceaseds It was put to him that he might actually already
have passad through the covered entrance Into the bulldings He
said that he did not think thet he had actwally crossed the thres-
hold but it seems to be not impossible that he was either inside
or so nearly inside the building that the appellant could not be
blamed for not seeing hims And if that ls so, It could not be
sald thet because the appellent did not call upoﬁ him for assis-

tance/......
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-tance 1t was not proved that an svallable means of preventing the
ot /9{ /1. 3.50
decessed's escape was neglected, ——
A
The cage 1s not an easy one ang it 1is
well to femind oneself of what has been sald in the past about the

extremely, lndeed dangerously, wide protection afforded by the

sections In Rex v. Hartzer (1933 £.D.306) WESSELS C.J. said at

page 309, "In any cese a pollceman cannot shoot 8t a person arrest-
ed merely because he runs away, He must first use other means to
racapture him, and he can only resort to a flrearm 1f he can use

no obther means whatever to recapture the arrested person, "

In Mazeka ve Minister of Justice (1956

(1) S.A. 312 at page 316), Van den HEEVER J.A. pointed out that

"the legislature could nct possibly have intended thet recourse to

shooting should be had lightheartedly,"
The learned judge went on to say 3

"Phere can be no doubt that the legislature intended section 44(1)

to be strictly interpreted, "

and, after quoting the above clted passage from Britz's cage (sugrgg

concluded,

"A)ll the more reason, therefore, that the circumstances should be
closely scrutinlsed to see whether the conditions for fham protec-

tion are completely fulfilled. "
These remarks are very Aimportant and
€
warrant repe tition whnever the application of the section ariges.
A

—

I have certainly not lost sight of them in considering the facts
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af 1in the present casa, but have coma to the concluslon that,
having regard to the trial court's findings of fact, 1t should have
acqultted the appellant. In my view he succeeded in proving that
there was, in reason, no way in wklch he could hsve prevented the
oscape of the deceased save by killing him., It is indeed a trage=-
dy that a yocung man's life should have been thus suddenly brought
to an ende There is no reason to suppose that in his case the
comuunity would have suffered had he mede good hls escaps. But
the sppellant established the facts necessary to secure him the
protection of the sectione.

The appeel is allowed and the

conviction and sentence are set asgides

Do Baer, J.A.

Melan, Jeha
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-

) And what age are you?u;- I'11 be twenty-
three in this year.
You know that one of the last witnesses was
Sergeant Scheepers, who said that in the entrance he
noticed two taxis, being off-loaded, but he only noticed

one person actually off-loading, did you see any of those?m;m

No. ]
Thank you.
(THAT CCNCLUDES THE EVIDENCE).
(Mr. Dahl addresses the Court). 10

(Mr. Mullins addresses the Court).

I A

JUDGMENT,

JENNETT, J:

As we have reached the conclusion, after
very aaxious deliberation, I shall try and give our reascnaz’
at once se that we may avoid any furthexr suspense for the
acoused.

On the 7th of October last year, the accused,
twenty—three years old, who has‘been in the Police Force
four years, was on what has been called 'cell' duty at the 20
Magistrate's Court,Esst London.

At about 12,50 p.m. that day, the persons who
had come before the various courts at East London that
morning, were %to be moved to the gaol or other p}ace of
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custody from the cells of the magistrate's court. A police
van, which was to transport them, was drawn up in Caxton
Street, opposite the door to the cells. Among the prisoqers
was one whom I shgll refer to hereaffer as the deceased,

He was a nineteen-year old coloured male, who had been sen-—
tenced that morning to pay a fine of £5 with an alternative
of twenty days imprisonment with compulsory labnur for
possession of dagga.

Members nf the Police Force formed a sorxt ef
avenue through which the prisoners would pass from the dsor
of the cells to the police van., On each side, that is east
and west of the avenue, were three or four members of the
Force., Only the accused was armed. The deceased managed
to slip thragh the line made by the policemen on the eastexn
side, and made off 1n an easterly direction along Caxton
Street. A native constable, Jevu, immediately gave chase.

He says he called upon the deceased to stop, he also shouted
to some non-Buropeans on the cornexr of Caxton Strset and
Station Street, to stop the fleelng man. The deceased gave
nc heed to jevu’s order and the persons referred to gavs way ,
so that he, the deceased, was abl. to continuve in hls flight.
) That corner is about 60 or 80 ft. from whgro
the break-away occurred.

The accused also gave chase and soon, not sur-
prisingly im view of«the differenoce in age and weight, over-
t ook and passed Jevu, Deceased proceeded into and across
Station Street, and onto the eastern side of that street,
where the East London railway station is sited.

Jevu says that he proceeded an and shouted out
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that the deceased should be stopped. He says he called
oyt about eight times in Xhoza and three times in English.
According to Jevu and the accused, the deceased crossed
the eastern pavement of station Strect and proceeded along
in a northerly direction. In the course of his flight he
passed the baggage entrance and the main entrance eof the
railway premises. Thercafter the aoguaed,who was pursuing
him, fired two shots at the deceased. The first bullet
entered his left buttock, and lodged in the abdominal
area, while the second hit him in the left back and lodged
in the right chest area.

According to the medical evidence beth eaused
fatal injuries, but the secord caused almost immediate |
death, When the deceased received the second shot he slowed
upsy turned.round, staggered a foot or two and collapsed.

In these oircumstgnces the accused now faces a charge of
Culpable Homicide.

At the time of the shooting 8 witness, Clive
van Ryneveldt, was on his way to the railway station through
the main entrance. He says he saw the deceased pass belind
him, that is in the street, as he, the witness, mounted the
eastern pavement, in Station Street. He says further that
the accused stopped, steadied himself for each shot, and
that the shots were fired in fairly quick succession at a
distance of about ten paces and not more than twelve paccs,
The accused, on the other hand, maintains that the decessed
was fleeing alongthe eastern pavgment, from about the bag;
gage entrance, until he was shot. He also malntains that
the shots were fired while he was moving or running, and

that the distance between himself and the deceased was,
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in r?spect of bovh shots, about thirty paces or ninety
feet,

Itis clear that the witness van Ryneveldt
was taken by surprise at the event and fairly describes
what he calls his impressions, He is certain, however,
that the deceased passed behind him, and that the accused
steadied himself to shoet, ] |

The Ceourt finds itself unable +to reach any
fiym conclusion as to the distance that separated the
accused from the deceased at the time the shots were fired,
and assumes,thercfore, in that regard that the accused
may be correct., We may be pardoned for being surprised-
that the deceased and accused were abeut 30 pacec apart.
hav?ng regard to the accuracy of the shots, of the shoot;
ing. It is quite dImpogsible to say’accurately whether
the accused was increasing his lead ~ whether the dececased
was increasing his lead on the aoouged, or whether the
accused was gaining on the deceased. Accrrding to the
spots appearing on the plan, as having been pointed out
by the accused, it seems more likely Fhat the distance
between them remained fairly constant,

It is clear that no police whistles were
blown and the accused did not call upon van Ryneveldt or
anyone else to assist in the recapture of the deoeasedf

Van Ryneveldt is guite clear that he wit-
nessed the shooting and was in full view of the accused
and the Court accepts that evidence. The accused's claim
that there was no one in the street oannot be correct,
ne must have failed to see van Ryneveldt or any othars
who were there because he was concentrating Qn_thg fleeipg
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man or because he deliberately denies seeing him or them.
Now, the Defence relies upon the provisions

of 8ec, 37 of the Criminal Code. That section reads:

"  Whenever any person authorised under this

" Aot to arrest or assist in arresting any

" person who has committed or 1s on reasnnable

" grounds suspected of having committed any

" offence mentioned in the First Schedule, attcmpts

" to arrest any such person, and such persen

" flees or resists, ard cannot be arrested and

P prevented from escaping by other means thgn

" by killing the person so fleeing or resist-

" ing, such killing shall be deemed in law justi;

® fiable homicide',

The first question that ar;ses is whether

that sectlon applies to a case like this. The deceased
was esoaping from custody and was therefore oo@mitting an
offence which is ocovercd by the First Schedule. Im the
offence for whichhe was convicted and sentenced in the
morning in any way relevant? I think not. In the first
placg, the terms of the section seem to me %t 0 support tha?
view, It is clear that a prison warder can claim prptecﬂ
tion for shooting an escaplng convict in terms of sec.29
of Act 13 of 1911. He might well not know the offence tho,
escaping man had committed, which resulted in his imprison-
ment. It might ve a minor offence. That section does not
refer to any particular offences and it is obvious there-

fore that the legislature regarded escaplng as a serious

offence.

In this case, too, the accused was unawarec

of the offence for which the deceased had bgen sentenced
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that very morning. _ ’
In applying secd7,the Court is not con- '

cerned with any question of reasonableness for the shoot—/
ing. The fact that it was unreasonable to shoet an escap-
ing prisoner, because his offence was a minor one, and his
sentence for escaping might also be small, is drrelevant
in the present enquiry, and Mr.Justice &hreige; po;nted out
in the case of Rex vs. Britz, 1940-1949(3) S.A.L.R., page
293 -

" The section covers the case of the shooting

® of a man who escapes after committing only a

" minor fraud@.

On the question whether the gsectlon applies
whatever the offence was for which the deceased had been
sentenced in this case earlier,I hold that it does 1n the
present. case.

The deceased committed an offence referred 1o
in the'First Schedule and the accused was entitled in terms
of gsec.,38 of the Code to arrest him.,

Now,because the section so greatly widens the
powers of the police and others, beyond the powers they
would have at Common Law; 1t has been held that/it must be
carefully applied. The onus is on the accused - see the
case I have referred to - the King against Britz - and he
must show on a2 balance of probabilities that the essentials
referred to in the section, justify the killing, were all
fully present. He must show on the balance of probabilitil:s
that there was the escaping prisoner and that there were
no other means, other than killing, by which his apprchen-

gslon could be weffected.
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As illustration of how strict the gection
igy I refer to the words of Curlewis,Judge of Appeal, in
Rex vs.Hartzer, 1933, A.P.D., page 306, at page 308,whsre
he says:

© He must first use other means’to recapture
" and can only resort to a fire-—axm 1f he can
" use no other means whatsoever to recapture
" the arrested person®.

Again in the case of Mazeka against the Minister
of Justice, 1956,(1),S.A.L.R., 312, at page 518, Justice van
den Heever says, after refrrring to the section =

" A1l the more reason therefore that the circum-
" gtances should be closely scrutinized to sec ,
" whether the conditions for protection arc com-
" pletely fulfilled., In considering t?e case

P the Court must not adopt an armchair-critic

" oytlook, but must try and place itself in t@e
" pogition in which the accused found himself.?

The Court must now therefore consider whetnex
it has been shewn that there was an escape by the deceased
and whether or not he could be arrested or prevented from
escaping by means other than killing him.

As to the first question, the answer isc p1a1?~
ly 4in thg accused's favour. The next guestion is the diifi-
cult one. The accused must show that the escape could nop
have bgen prevented otherwise than by shooting of thc de-
ceased. How could the successful esocape of the deceased
have been prevented except by shooting? By the accused over-
taking the deceased and catching him. The evidence shows
that the accused had been off duty because of illness for

tWenty—fOUI'/..» o e o s o
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twenty~four days during the five or six weeks prior

to the 7th of October. The illnesses included tonsilli~-
tis, nose~blecding and influenza, and hc stated that

he had been weakened, and was put of condition as a
result, and that is acceptable. His claim that he was
becoming spent when he fircd the fatal shot is there-
fore quite measonable, and he has shewn that the de-
ceased's escape could not have been prevented by the
accused himself overtaking and apprehending him,

Other members of the Force present at thg
initial break-away by the deceased could not have sver-
taken and caught him. That leaves us the only other
means of preventing the success of the escape; that/is
the pursuit and apprehension of the deceased by mem=—
bers of the pubdblic.

In this we include & pursuer being assist-
ed by othcr members of the public cutting pff the de-
ceased's flight. In dealing with thies means of preventi-
ing the escape, the first question is whether or not
there werc members of the publ@c available to assist
in the pursuit of the deceased.

The accused says, as I remarked earlier,
that he saw no one, and that there were none in the
street where the pursuit was taking place at the time
of the shooting. As stated earlier, the witness van
Ryneveldt says he was outside the main entrance to the
railway station and in such a position that_he could
and did observe the accused firing the shot. I said
earlier too that this witness referred to the deceased
passing behind him a few paces away. Though the Court
has already indicated that it feels it cannot make
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firm findings as to distances between the spots at
which the accused and deceased were when the shotis
were fired, it is satisfied that this witness can be
relied upon when he says he saw the shooting and could
have been seen plainly by the accused,

Then there is the cvidence of Sergeant
Scheepers that he saw two taxls close to the main en-
trance and atleast one person removing luggage frem them,
This evidence we do not bropose to weigh in the balange,
The witness, I think, said he did not see van Ryneveldt,
and his observation may well have been at fault in re~
gard to the taxis too.

At the baggage entrance Jevu observed per-
sons, about 30 or 40 paces from the main entrance, possibly
more, and in the direction in which the deceased was run;
ning there is a Buropean entrance to the station, where
persons might have been expected. There is no evidence
that there were not persons just inside the main entrance
itself.

It is clear that the accused did not call
upon van Ryneveldt or anyone else to agsist in the chase.
Van Ryneveldt says he would have assisted had he been callcd
upon to_do so. The Court has no doubt that he would have
done so. He considers that he would have been able to
overtake the deceased, but he naturally adds the qualifi;
cation that it would @epend on how quickly he reacted and
grasped the situation, Even if he could not himg eif over;
take the deccased; he might well have becn able to kecp
him in view and called-for, and obtained, the assistance
of others in the deccased's path, who could have cut

Off/.-otooo-..-o
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off the deceased's flight.

We think that the accused failed to observe
van Ryneveldt and other members of the public, énd that
he did fail to do so because of his concentration on the
fleelng man,

As already stated, the accused did not call
upon van Ryneveldt and others to assist in the pursulit. He
did not blow his police whistle at any time. He eonsidered
that to do so would not have availed because of train whistleg
which arc blown at intervals in that area, This dees not
appeal to us as an excuse. A pollce whistle blewn in the
street in the circumstances might well have had results.
He considered too that calling on members of the publi; would
not have helped, they would probably not have assisted him
even if called upon to do so., He bases that view to some
extent upon the fact that the non-Europeans at the corner of
Caxton and Station Streets did not assist when called upon by
Jevu. They must have been about 60 or 80 feet from the place
where the break-away occurred and the deceased must have roac?—
ed them, or atleast been very near to them, before thc natur¢
of the call for their help would have been appreciated by
them, and even if they had been unwilling to obey the call,
that is not 2 good reason fgr assuming that others would have
taken up a similar attitude. There is no reason to think that
responsible Europeans would not have readily responded to
a police call for assistance. It cannot be assumed that
they would have committed the offence of refusing to help
the police when the necessary call had been made upon them
to do so,
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There is.evidence,that of Jevu, that
the public do render ready asslstance when called upon.
Then there is a feature that has fo be considered, that
Jevu called out for help. I said earlier that in his
evidence he claimed that he had called.mt_about elght
times in Xhoza and three times in English. Whether hg
had time to make all those calls for help and fo call )
upon the accused to stop at the same time, may be doubi~
fuyl. The Court required him to repeat in Court the eall
he made in English and it is not su;prised that ng eng¢
understond and grasped what he said,

At 21l events Buropeans might well bg
expected to respond more readily if the aoogsed had
called upon them to assist rather than Jevu. Jevu had
fallen behind in the pursuit, the accused was the de-
ceagsed's immediate pursuer, he was in charge of the
pursuit,and he was the one who made the decision that
the shooting had become necessary.

In the circumstances the Court finds that
the accused has not shewn that if he had called for
help from the public, he would not have received it,
and that if he had received it, the deceased's escape
could not have been prevented. In short, he has not
shewn that the escape could not have been prevented
by assistance from the public, that is by means other
than the shooting of the deceased., No doubt in the
excitement and feeling his responsibility for the
prevention of the success of the escape, the accused
acted more hastily than he would otherwise have done.

The fact remailns that in view of the wide power the

section/..eeces
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section in question gives, the essentials 1%t pre- )
scribes must be shewn to be present when its protec-

tion is relied upon,-and in this respect, as I have in-
dicated, the Defence has failed.in this case.-The accused

must in result be convicted.

............

MR, MULLINS: (4in mitigation):

-

The accused in this case is, as Your Lerd-
ship knows, twonty;throe_years of age, his salary is iw
the neighbourhood of £28.0.0. per month, of which he is_
paying'his own board and lodging at the police barracks.‘
I understand from the accused that in so far as the ques-
tion of a possible fine is concerned, he has no assets,

HIS LORDSHIP:

There is no question that we're going to
fine him - we are at another stage_now where we have to
consider the verdict, but 1 don'z?%ﬁgt in the circum-
stances, although we have held that there is a failure by
the Defence to discharge the onus that we take a very
serious view, unfortunate though it may be for the de-
cecased, This section gives the wide powers, we're nct
considering reasonable as everything else, and the fact
that he shot a man who was only convicted of a minor of-
fence doesn't énter into the picture at all, and 1 don't
think that there's any question but that the Court pro-
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MR. MULLINS.

proposes to fine him. Now you are golng to address

me on that apd you were saying that if a fine dis pre-

posed?

MR, MULLINS:

Yes, M'Lord, that is what 1 was addressing
Your Lordship on. If a fine is imposed, M'Ldrd, he has
no immediate cash at all, that is the point I was trying
to make.

HIS LORDSHIP:

He wants time to pay?

MR, MULLINS:

o He earns £28 per month, and he is paying
£7.10,0, per mopth for his board and lodging at the
police barracks., I have no details of his otper cxpendi-
ture, MtLord,but it is of a very minox nature. May I
just refer Your Ladship to the nature ; Your Lodship has
no doubt noticed it - of thg fine which was given in

Britz' case, I think 1t was.

HIS TORDSHIP:

. Yes, in one of the cases there was a fine
nf £20.
MR. MULLINS:

That is so, M'Lord, there was a fine of £20.
With respect, M'Lord, in my submission, this is a case
in which Your Lordship might find even a fine might well
be suspended as a possible form of punishment, That is
merely a suggestion. whick I pt forwaxrd with respect, but
this is a case in which a very, very nominal fine would
meet the case. I think in ofher regards I must leave it
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entirely in Your Lordship's hands. If Your Lordship

does imﬁose a fine, for examplec,simikr to that in Britgzt
case, I would ask Your Lordship to allow the fine to be paid
in instalments.

HIS LORDSHIP:

Oh, yes, we shall certainly do that,

JUDGE'S REMARKS IN PASSING SENTLNCE:

JENNETT, J:

You have heard that the Court hasg convicted
you of Culpable Homicide and you have heard the circum;
stances'in which the Court considers you committed that
offence.

Now, in dealing with the sentence, I want
to say at once that we have a@l beecn favourably impnressed
with your domeanour generally. Because of the state of
the law, we are not entitled to say that you acted un-
reasonably and we should punish you accordingly becausc
you shot a man who all he escaped might only be a month
or two's imprisonment, nor do we consider at all, it doss
not enter into the picture, that he had only been fined
£5 or twenty days earlier that day for possession of dagga.
Because of that and various other reasons, we think that
the proper thing to do in your case is to fine you. We
cannot quite accede to your Counsel's suggestion that the
fine should be no greater, in fact should be less, than
the fine imposed in an earlier case you have heard us

refer to, in Britz' case., There the schoolmaster was

involved/...s..



