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IN THE SUPREME COURT OF SOUTH AFRICA

(Appellate Division)

In the matter between i~

ZENA  SENICR, and

BORIS SENIOR. Appellantss

angd

TEE COMMNISSIONER FOR INLA“D REVENUE, Respondenta

Corams de Beer, Ramsbottom JJ.A.,Bothe,Holemes et van WykaJJ.A.

@eard: 30th November, 1959, Deliverad: i4—Ix ~1q .1":1

JUDGMENT
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RAMSPOTTOM Jl.A. :; The appellants are the executors
testamentary of the late Aaron Senior who died in the Transveaal
on Dec¢ember 17th 1954. In hils 1lifetime, Aaron Senlior was mar=-
ried to the first of tle two appellants, Mrs Zens Senlor, wrom
he had married in Russla In the year 1921, The second appellant,
Boris Senior, is his sone Aaron Senlor left a substantiel‘ea~
tate on which estate duty was payable, and the Commissioner for
Inland Révenue levied the duty on the basis that Aaron Senlor
and'hié wife had been marriedéigagommunity of property &and that
the estate was that of Aaron Senior alone. Mrs Senior contended
that although she and her late husband were married in Russie,

he was domlclled in Ythe Union at the time ¢f the marriage, that
the/coao-l |



the marrisge was in communlty of property, that the estate was a

joint estate, and that estete duty was leviable only on one half

of the joint estate. The difference between the amount assessed
/s

by the Commlssionsr and that which would be payableJlf Mrs Senlor

contentlon ls corrac?)is conslderablee

In order to resolve the confllet,

the appellants, 8s executors, brought an action in the Witwaters-

rand Local Division in which they claimed & declkeratidh in terms

of Mrs Senior's contention, namely that estate duty 1s payable

on the basis that Aaron and Mrs Senior were married in community

of propertys

It was common cause that Aaron

Senlor was born in Rissis where he 1lived until he was t¥wenty-

three years of ages. In January 1913 he came to the Transvael

and reslded thers until March 1914, He then returned to Russila,

and remained there until 1925 when he came hack to.South Africsa

and gettled in the Transveal where he lived until his death in

1954, The appellants contended that during his residence in the

Transvaal In 1913 and 1914 Asron established & domicile cf cholce

in the Unlon which he never ebandoned, and that the merriage In

1921 was, therefore, a marriage according to South Africen law

and was 1n community of propertya

The onus was on the appellants to
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prove thatd a domicile of choice had been established 1n the
Transvaal in 1913 or 1914, HIEMSTRA J. found thet they had
not dlscharged that onus and he dismissed their claim with costge
The appellants have appealeds

Before dealing in detail with the
facts upon which the parties rely in support of their respectlve
contentions, I think it will be useful 1f I give 2 gensral out=
1line of the facts which form the background of the disputes

The late Aaron Senior was born in
Rﬂss&a, of Jewlsh parents, in the year 1889, His father was a
shopkeeper a2t Koningo¥ in the Ukraines The family does not ap=
pear to have be'n well-off, although Aaron, who was the third
son, went to &8 gymnasium or secondsry schooi in a different
tOWn; There were other sons, Jacob and Woolf, who were older
than Aeron, and Grlsha who was younger, and a daughters At soﬁe
date before the year 1896, the eldest son, Jacob, lsft Russia end
came to South Africa. He settled in Johannesburg where he 1llved
untll his death in 1933, Ths name of the family,in Russia, was
Genler. Phonetlcally, the nearest English equivalent wes Senior,
and Jacob adopted that name., In 1896 Jacob persusded his parents
to send the nemt son, Woolf, then a boy of 14 years to joln him
in South Africa, and Woolf, like Jacob, made his home in Johan- -
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~nesburg end has lived there ever since. The brothers earned a
living and in 1912 they wers in employment In Johannesburg,each
earning & salary of about £30 a months They were unmarried and
1ived frugaelly and saved money, and they regarded themsslves s
comfortably situateds 1In that year, 1912, according to Woolf
Senior, who was a witness at the trlsl, the youhger brother,
Aaron, wrote to them saying thet he would like to leave Russia
and settle in South Africa, Woolf Senlor says that Aaron, who
was then & young man of 23, was st & commerclial gymnasium at
Kieve What he was doing for a 1living and what he was earning
1s not knowns After correspondence on the subject, the twc ele
der brothers provided & third clgss steamship fare and Aaron set
out for Scuth Africe. Hs arrived in Cape Town In January 1913
and entered the Union under the name of Aaron Seniors. Notes made
by the Immigration Cfficer on the declaration form which he
slgned on arrival show that he spoke & little English and that he
was golng to his two brothers. He gave hls occupation as "mer-
chant', Employment was found for him as seem an assistant
in & shop at Hekpoort, @ hamlet some miles north of Krugersdorp;
he was glven board and lodging by his employer and was pald £5
a month,

It eppears that Baron had fellen

In/ evesee



in love with a girl called Sonia who had promised to marry him
and whom he had left bshind in Russlaee. Wocolf Senior sald that he
often spoke of her to his brethers whom he visited about once
a month; he told them that he was unhappy and lonely, that he
wanted to be with them, ard that he wanted to go back to Russls
to marry Sonia and bring her to South Africa. In March 1914 he
returned to Russia,

Very little is known of Aaron
Seniorts 1life for several years. He reached Russia safely, but
the date of hls arrival is not known; he dild not communicate with
his brotherse It 1s thought that he went to Prilukil, a town in
the Ukraine, Whefe Sonis and her pearents llveds. How he earned
his living we do not knows At some date, which is also nct
known, he merried Sonla, and gshortly afterwards he took his bride
to vlisit hls sister and her husband, a Mr. Lipschitz, s shop=
keeper at Gluchov In the Ukraine.« Mr. Lipschltz now lives 1in
Johannesburge He gave evidence at the trisl and described that
visite He thinks that Aaron's marrilage to Sonla took place some
time between the outbresk of war in 1914 and the Revolution in
1917 =~ posslbly In 1915. He thinks that Asaron was then earnling
his living by teaching. In 1919 Aaron, Sonla, and their child
ware living in Prilukl where Aaron was then employed as manager

of & tobacco factory. In 1919 or 1920 Soniz and their child both

died/......



dieds During Sonis's illness Aaron Senlor had become acquainted
wlth a lady whon was a qualified pharmacist employed in Prlluki.
After the death of Sonia end her shild the friendship ripensd,
and on August 23rd 1921 Asron maérried this ledy who became irs
Zena Senior, the first of the two appellantse After the merriags
Aaron and his wife remained in Priluki whers they continued In
thelr respective employmentss. In Aprll 1923 a son was born whom
they rmmmed Borls and who 1s the sacond of the two appellantse
During all this time there seems to
hgve been no communication between the brothers in South Africa
end their relatives in Russises Thelr parents had died in 1919
or 1920, and the family in Russla consisted of Mr and lirs Lip=-
gchitz and their three childéren, the younger brother Grisha,
eand Aaron, his wife and chlldes Towards the end of 1924 Mr. Lip-
schitz received a letter from Jacob and Weoolf Senlor asking him
and his famlly to leave Russla and emigrate to South Africa; the
other members of the family seem to have received similar letters.
Woolf Senior thinks that his elder brother Jacob Senior undertook
to finance the scheme. The 1nv1tatiqns were accepted,arrange~
ments were made, passports were obtained, and in 1925 the whole
famlly left Russia and travelled* to South Africa via England;
they arrived 1ln Cape Town In July 1925. At that time Jacob end

who had prospored
Woolf Senior owned a farm near Krugersdorp. They put Aeron end
n
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his family on the farm where he remsined for 1€ months or two
years and where he cérried on farming operetions. Meanwhile,they
looked for & business opening for him, and ln due course & partw
nership was acquired In 2 furniture business in which he remained
until his death in 1954,

The appellants! contention 1s that
in 1913=1914 Aaron Senlor abandoned his Russian domicile and es~
tablished a domiclile of cholce in the Unlons Unless that domi-
clle of cholce was abandonsd after Aarcn retuened to Russia, it
was still his domlcile at the time of hls marrlage in 1921 smi
thet merrisge, therefore was in communlty of property. It wag
not disputed that the onus wag on the appellants to prove the es~
tablishment of a domicile of choice in the Union, and if that was
proved then the onus was on the respindent to prove that Aaren
Senlor had abandoned that domicile and had reverted to his domi=
cile off origin before his merriage in 1921,

Whet the appellants had to prove
is set out In the follecwing pessage In the judgment of De VILLIERS

C.J. 4n Jolnson ve Jobnson (1931 A,D. 391 at page 398) =

"Both in the Roman law and in our own and the English lsw &

person sui generis is free tc choose for himself a domicile of

choice animo ot facte by esteblishing for himself In fact a2

residence In the territory In question combined with an animus

manends. in that territory ~ Westlaske, Private Internmational
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Law (4th Editlon,paragraph 256)s Without going into the hls-
tory of what that has been held in English ceses to Imply, it
ig sufficient for our purposes to adopt the questlon framed by

LORD MACNAUGHTON in Winans v. Attorney General {1904 A.C.287):

'The question which your lordships hawe to. consider must, I

think, be this ¢t Bas it been proved with perfect clearness ang
satisfaction to yourselves that Mr. Wlnans had a2t the time of hls
death formed a fixed and settled purpose, & determinatlion, e
final and deliberate intention, to abandon his American domlclle
and settle in England ? ! That is ina ccord with our own

law a3 laid down by Voet (5.1.98} and others, who require &

propositum 111ic perpetuoc morandi. Voet's perpetuo morandl

brings us back to the same difficulty which there is determin-

ing what exactly constitutes a permenent home. But I agree

with Westlake in parsgraph 264 (Private International Law)
when he sayslas & result of the English cases 'the Intentlon
for acguiring a domicile of cholce excludes all contemplation
of any event on the occurrence of which the residence would

cogses ' This statement satlsfles Voet'!s propositum 1llic per~-

petuo morandi (cf. Hollandsche Consultatien,Ti1,2,Cons.317

(really 217)s The question then which I have to put myself

in the present instance is the following: 'Has it been proved
with perfect clearnéss and satlisfactlion to myself that Johnson
at the date of the marrilage had formed 8 flxed and settled
purpose, a determination, & flnal and dellberste Intention to
abandon his Swedish domicile and settle in the ééte of New

Jorsey 2 ' "

In Ley v. Ley's Executors and

Others (1951{(3)} S.A. 188) 1t wss held that ¢

"no matter how serlous an allegation of fact may be,the onus
of proving the fact Ls, ln civil cases, discharged on 2 pre=
ponderence of propablllty and thefe is no reason why the seme

rule should not spply when the question at issue is whether &
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domiclile of chcice has besn required. I am therefore of opinion
that the rule laid down in Johnson's case, if it is tof be con=
strued as laying down a higher standard of proof than obtains
in other wivil cases, should not be followed".(per CENTLIVRES

C.J. 8t page 192).

The mesning of Westliake's statement "the intentlon necessary

for acquiring a domicile of cholce excludes all contemplation
of any event on the occurrence of which the residence would
coase” wes explainede With regard to the expression "excludes
all contemplation" the learned Chief Justice salgd ¢

"Ag I understand the expression, It means that if the state of
mind of the de cujus is something like this, 'l may settle here
permanently, and anyhow I'1ll stay for & time; but perhapa I'll
rove to another country! the Intentlon reguired to establlish

a domlcile ef-ehedee is not present. But if his state of mind
1s 1ike this, 'I shall settle here," that is enough, even though
1t is not proved that if he had been asked, 'Will you never Imove
elsewhere ? ' he might not have said something like, "Well,never
is 8 long day. Who knows ? I might move 1f I changs my mind or
1f c¢lrcumstances were to changea! Any doubt actually present
to his mind 8s to whether he will move or not will according to

Wostlaketls statement exclude the intention to settle permanent-

1y, but the possibillty that, if the 1ldea of a move in the future
hed besn suggcested to hlm, he might not at once have scouted 1t
does not amount to contemplation of an event on which the reai~
dence would cease. It ls only the former that has to be dise

proved by the person alleging a change of mkmdx domicile.”
subject to this explanation, what has to be proved is as stated

tn Johnson Ve Johnson (supra) and the standerd of proof 1s proocf
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on a preponderancse of probability.

The eppellantsg rely on evidence of
thres kindse. First, the direct evidebce of Woolf Senior as to
the circumstances In which his brother Aeron came to South Africa
in 1913, what he @id her;,and what he said asbout his intention
of remaining heres. Second, the inferences to be drawn from the
circumstances undeb which he came to the Union« Third, what he
sald after his return to Russis in 1914,

The evidence of Woolf Seniox in
chief, was that Aaron wrote from Russia in 1912 suggesting that
he should joln his brothers in Soutr Africa "for permanent resi~
dences He sald that he and his brother Jacob financed Aasron's
Journey. On Aaron's arrival, Jacob got him the position at
Hekpoort where he got wages of £5 a month and was provlded with
board end lodging. He thinks that Aaron visited the brothers in
Johennesburg "practically once a month'", that he expisined 8xXm
pressed a great llking for the country and seid, on more than
one occaslon that "his bones will be here." On thse other hand,
Aaron often spcke of the lady he wished to marry and said that
he felt lonely and unhappy 8nd ssid he wanted to go back to
Russia and bring her to South Africa "to hls home"., Woolf sald
that it was srranged that Asron should go back to Russia "for one

PUrPose/e.esss
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purpose 8nd that is to get marrled and come back = returne"
Woolf says that he wasvsatisfied in his own mind that Aaron in-
tonded to returne.

HIEMSTRA J, attached little Amporte-
ance to Woolf's evidence. He says "He knew very 1little of his
brother!s circumstances during those fifteen months. He was
anxious to erbellish his evidences " On one point the learned
judége found that Woolf'a evidence was untruthful. I entirely
agree with the opinion that HIEMSTRA J. formed of Woolf/ Senior's

b the Lo of U treoe b won 27 o ol oge ad @
evidence. & perusel of his evidence shows that he had littls
A

or no recocllection of any of the matters to which he deposes.

re=femtdys He knew nothing about his parents, he dld not know
when they had dled, and he doea not remember ever enquiring about
them when Aaron arrived from Russla &n 1913 or at any time. As
far.as Aaron himself 1s concerned the brothers « or Woolf Senlor
at any rats ; seem to have taken very little interest in him,
Having found him & blllet in the shop at Hekpoort they left hlm
theres Woolf hag no knowledgse of‘how he lived. It is not sure
prising that the young man was lonely. In cross-exsmination Woolf
says that Aaron had sald that he wented to be with bls brothersa

That is natural, but the brothers seem to have shown no enthusi~ -

aﬂrﬂ/o-oo-o
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~agm for his company. To them he wes 2 stranger. He was seven
years old when Woolf left Russis, and youngser still when Jacob
emigrateds.

Mr. Ettlinger argued thet Weolf's
evidence must be considered against the background of historical
facts relating to the position of Jews In Russla under the
Tsarist regime« This brings me to the second kind of evidence
on which the appellants rely. The argument was that it is a
matter of history, of which the Court can taks notlice, thst
Jewg in Russla were oppressed, and were subjected to cruel per-
gecutions and even magsacres, snd that a large number of Jews
left Russia to escape oppression and persecution and to fing
freedom 1ln new surroundingse. Hs argued that as Jacob haqd
brought Woolf to Sputh Africa, so the brothers brought Asron to
these shores to make a new homes This plcture of the plight
of Jews 1n Russla may be a true one. But there is no evidence
that the Genler femily were the victims of oppression or perse-~
cution. The father wgs a smell business man; he may not have
been well=gff, but there is no evidence that he and his family
1ived in poverty; as I have sald, Aaron went to a gymnasium and
geemg to have had a falr sducatlion. Mr. ILipschitz, who married
the daughter, was & shop-keeper; he says thet he started from
small beglnnings and woqked himself upe It would seem that 1t

WaS/.o---o



- 13 -
was only durilng the vevolution that the wrath of the revclutionar-
les fell upon him. There is no evldence of great poverty or of
oppresslion or parsecution in the personal background of Aaron
Senlor to show any compelling re&son for a determination on his
part to leave his home=-land for gocd 2nd to settle In 2 new coun-
try, I do not find that the Inferences to be drawn from the cir-
cumstances of Aaron Senior's Russian background do much to sup-
port Woolf Senicr's evidence. They certainly do not kead me to
think that HIEMSTRA J, was wrong in rejecting it. Woolf Senior
tried to show that the family In Riissla were oppressed by saying
that his parents wers compelled to llve in different towns and
that Aaron was not allowed to be with thems It is clear that
VWoolf Senlor had no knowledge of how hls parents were 1iving in
1912 and Mr. Lipschitz does not support hlme If Woolf 13 correct
in saying that at that time Aaron was at Kiev at a commerclal
gymnasium, there is nothing strange in the fact that a young man
Qf 23 was llving spart from his parentsa Woolf's evidence wasg
that Asron was & poor boy, that the brothers financed his jour-
ney to South Africa, and thet he had no optlon save to remain
here permsnently; he describeds him as & school boye Thls is not
necesserily the true position. In fact Aaron was no longer & 3mks
school boy. He was not uneducabed and the prcbability 1s that he

had/Qill..



- 14 -
had esrned a 1living in Russis. No doubt he 4id not come to the
Union for a hollday, but it is quite probable that his state of
mind was that he would come to South Africa and that if he llked
the 1life he would remain and meke his home here, otherwise he
would return %o Russla. The fact that he wished to marry Sonla
1s of considerable immortance. His decision to live in the
Union would depend upon whether he could make & living and a
heme, not for himself alone but for himself and his bride,and
on whether she would be wllling to leave Russia for a strange
country where she could not speak the language and where shs had
no friends or relatives. I find Woolf Senior's evidence thet

expressad ‘
Aaron emperieneed an Intention of remsining here permanently
quite untrustwerthye. The impression I have of his evidsncs
is thaet he wag most anxious to asgist the appellants and was
prepared to state as facts things about which he knew nothing
at all.

In fact faron Senior returned to

Rusgla #x after he had been in the Union for 15 months. Woolf
Senfor inslsts that Aaron went back to marry snd intended to ro-

—

turn with hls bride - to use his words "to bring her here to
his home." This picturesque evidence loses its force when it
is remembered that the only home Aaron had known during the -

whole of his stay in the Union had been provided for him by his

employer/..ceee
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-~ 16 =~
there was any interruption of postal services before that dates
If Aaron Senlor left South Africa in March 1914, one would sup-
pose that he would have reached Russia not later than the end
of May, and there would heve been ample time for him fo write
to hls brothers and tell them of hig rlans. In fact Aaron 4id
not at once marry Sonle. He obtained employment and married her
at a later date = presumably when he could afford to support
her. It was contended that if Aaron had in fact returned with
his bride that would have been strong evidence of & prior 1ln-
tention to do So, @nd that no inference adverse to the eppellants
can be drawn from the fact that Aaron did not return to the
Union, because he would have been preventedj;;“aoing é; by the
ware That mey be so, but the fact of his actuial return which
would have shown that prior Intention 1is missinaﬁand on tha evlie
dence as 1t stands the circumstances of his return to Russle
and of his marriage do not support the appellant/stcase.

In additlon to the evidence that
has been considered so far, there is s fact upon which the ap~
pellant strongly relied both at the trial and in this Court. Be~
fore Aaron Senlor left Russla he executed a general power of
attorney In §avour of his brothers Jacob and Woolf jointly end
saverally. After Aaron had left, Jacob Senior purchased, in

Aaron's name, lmmovable property consisting of shops and nstive

08biNE euv s
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eating housess Thils property which was situsted in Benoni formed
part of an insolvent estates The price paid was £2675. A bond
of £1500 was obtalined, and Jacob Senior psid the balance of
£1175, presumebly out of his savings, The property was transfer~
red Into the name of Aarén Senlor. It was a valuable property
which produced, in rents, spproximately £60 & month. The con=
tentlon was that the propepty was bought at the request of Asron
Senlor so that he might be assured of sn income on hls return
from Russla. If that were the fact 1t would be strong evidence
of an lntention to return to the Unlon. HIEMSTRA J. found that
the property was bought in ths name of Aarcn Senlor merely &8s &
nominee for hls brothers and that he had no bensficis]l Interest
in it. I am in agreement with that finding. According to Woolf
Senior)Aaron saﬁ 8 notice in a newspaper advertising the sals
of the property. He suggested to the brothers that they should
buy 1t for him and all three went to Benonl to see 1t; 1t wes
then decided yx to buy, Since Aaron was leaving for Russlia,he
gave hls brothers a power of Attorney to enable them to buy the
property on his behalf and to transfer it to him. Apart from
the fact that the business seems to have been handled bj Jacob
and that Woolf remembers very 11ttle about 1t,the story in in=-

the~

herently improbsble. Jacob and Wcolf Senlor WGPGAUOt wealthy

men although their salaries were mors than enough for thelir deily

needss They had not acquired any property for themselves, and
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they had not shown eny marked gensrosity tewards their younger
brothers In those circumstences it is improbable that either or
both of them would ha§e laild out the considerable sum of £1175
to provide Aaron with an ssset; 4t is more likely that the pro-
perty was bought as an investment of their savings and that 1t
was bought In the name of Aaron Senlor as a business precautions
The subseguent hilstory of the property and the actions of thse
brothers in relation to it confirms this view. The property was
bought at an suction sale on April 7th 1914, One would have ex~
ppcted that this important piece of news would at once heve been
oommunicated.to Aaron, or that he would have written to enquire
- the purchase of the propserty wasg vitsl .to his plans H
but no communication passed eithser wayse The income from the pro=
perty was recelived by the brothers in Jchannesburg,or possibly
by Jacob alons, and the loan was pald off and the bond cencelled
on March 7th 1923. Hed the property been regarded 83 belonglng
to Aearon, who was to return after the war, the brothors would,
no doubt, have made provision for the accumulation of the rents
on his behalf; hothing of thaet sort was dones. Asron in Russla,
was unconscious of the fact that he was the owner of valueble
property in Benonl and that wealth wus being stored up for him

ded B wia wo b
against his returq}. Tt is true that after the opportunity of

telling him of the purchase in 1914 had been lost he might,
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~ 19 =
of necessity, ha%e besen kept In lgnorence, but in 1924 an oppor-
tunity of telling him of hls good fortune presented itself. When
the Johannesburg brothers wrote tof Aaron in that year suggesting
that he should come to South Africa with the other members of the
family one would have expectsd them to mention the fact that an
aggured income from his hrmkkar Benonl property awalted him;
the opportunity was not tekens Aaron,.with his wife and child
travelled from England to Cape Town in the third class of & ship
called the Wengonl« For some rssson thet is not known he travel=
led under the name of Woolf Senior. To facllitate his entry into
the eeurbtry UhionJone Besemer, a merchant of Johannesburg, made an
affldavit to the effect that his firm wes desirous of bringing
to the Union "Woolf Berelov Genier {Senior) 43 years of age"
together with his wife and chlld, that the sald Woolf Berelov
Genlser had previously been in South Africa but hed left for
a trip to Eurobe"in 1914 buﬁ hed been prevented from returning
by the war, and that his firm undertook to glve the said Woolf
Berelov Genler employment as 8 traveller at a commencing selary
of £32s 10. =.per month, Beemer stataed in the affidavit that
the said Woolf Berelov Genler (Senlor) was the owner of property
in Benonils It would seem that the purpose of this affldavit was
to satisfy the immlgration suthorities. Beemer had no knowledge
whatever of the facts)and everything ccntalned in the affidavit

Including the fect that Aaron had assumed the name and age of
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his brother Woolf must have been told hlm by Woolf or by Jacob.
The information sbout the Benonl property must have come from
the same source. Although Beemer was told abcut thet property,
Aaron was notj that appears clearly from the declaration that
Aaron wes required to‘sign before landiné in which he made no
mention of thls valuable asset. It would appear from notes
made by the immigration officer, who of course had Beemer's af~
fidavit, that he was asked sbout it and said thet he owned pro-
perty in Johannesburg, not Benonl. After Aasron had landed, no
property or rents were handed to him; he was put on the farm
owned by the brothers, and there he stayed for 18 months or two
&ears. On October 9th 1925 & new Lbond over the property was pas~
sed In favour of the Natlcnal Benk for £4000. What that was for
we do not know; Woolf was then In business and may have needed
overdraft facilitlies, but that is not known. The bond wag pag-
sed by Aaron who was then in the Union, but there is no evidence
that he got the proceedss The partnership Iin the furniture busiw
ness was not ascquired until at least a year lster, and Woolf
Senlior says that that was financed by Jaccb and himself. The
£4000 bond was canvelled and another bopd for the same ampunt
in favour of Barclays Bank took its plece in May 1926, The
préperty was transferred to alpurchaser in October 1937, but
there 1s no reliables evidence as to when it was sold, and it is

not/.OlI..
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not known who got the proceeds; Woolf Senlor says that it was
sold by Jacob during Aaron's absence in Russias. Mrs Senior says
that her husbsnd used to say that he had property that his bro-
thers had bought for him. She says that he told her that "when
we came here." She says "he may even heve mentioned it in Rus~
sia, but I do not remember that®, Aaron Senlor could not have
mentioned the property while he wass in Russies because it 1s evi~
dent that he dld not know about i1t. If he mentioned it to his
wife after their arrival, he geve her no details. She says that
he may have mentloned 1t once or twice, but he never tock her
to Benonl to ses it, She says she knew he was getting rent,but
his books were not produced to support that statement nor was
any tenant called to say that he paid rent to Aaron. Mrs Senlor
says that her husband told her that the property had bveen sold,
but her evidence s so vegue as %o be valueless. There i3 no
evidence that he recelved the purchase pricae.

In 1957, after Aaron's dsath, efw-
forts were made to satlisfy the Commissioner for Inland Revenue
that Aaron wasg domiciled In the Union at the date of his map~
rlage to Mrs Senlor; correspondencs passed and Woolf Senilor
made &n affidavibe fhe fact that Aarqn had bought property 1in
the Transvaal in 1914 was not mentioned in any 6f the corres- -
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-pondence a8t that time. In his affidavit Woolf is at pains te
prove that Aaron had established a South Africab domicile in
1914 end-that when he went o Russla he dld so wlith the inten=
tlon of returning; yet there was no allegation that Aaron had
bought a property. That 1mportan£ fact was not present to the
minds of either Mrs Senlor or Woolf Senlor at & time when avery
effort was being made to satisfy the respondent that Asron had
settled in the Unicn in 1914, It was not until February 1959,
after the pleadings in this action hsd been closed, that the pur-
chase of the property was mentioned. On Febrgary 4th 1959 the
respondentt s %}orney requested particulars for the purpose of

trlal and inter alla asked whether Aaron Senior had acquired

any lmmovable property in the Unlon during the years 1912 and
1913: Then, for the first time, the fect that he had been the
registered owner of lot 2626 Benonl was recalled, If the pro-
perty had in truth belonged to Agron and if he had enjoyed lts
rents, and if Mrs Senior had known about 1t, it is hardly con-
celvable that neither she nor Woclf Senlor would have thought
of it in 1957.
One mora fact must be mentioned

in connection with this property. In‘the general powsy of atw-
torney which Aaron Senior gave to his brothers in 1914 he wag

described as being "of Johannegburg". In the circumstances of

this/e.esas



this case that 1ls of no significence.

The third kind of evidence upon which
the appellents relied was evlidence of what Aaron Senior sald to
his brother-in-law Mr. Llpschitz and to his wife Zena while he
was In Russlae BSuch evidence is admlssible but it "must be
carefully weighed In connection with thie c¢ircumstances in which
it occurred, &nd even if the expressions are clesr and congistent
thoy cannot prevall egainst a8 course of conduct leading to &n
opposite inference." (Halsbury, 3rd Edition,Vcl. 7 page 20)«

In my opinion the evidencs @3 te what Aaron s2id in Russie is
of 1lttle value and I do not propose to spend much time in dis-
cussing lt. Mr. Lipschitz met Aaron oncs, when he brought hils
bride, Sonia, to vlsit his sister«. Mr Lipschitz in chief,

was asked whether he rememberad_ﬂaronlsaying anything sbout
where he had been. F¥ls answer was ¢

"Sure,he was swanking thet he was 1n Africa, and he would liks
to go back but that ¢ ircumstances were agalinst it ~ war had
started; but as soon a2s times were better 1t would be possible

for him to return,he would tske his wife and he would go back,"
Mr. Lipschitz was asked whether he galned the impression that
Aaron llked South Africa. He answered :

"Yes, &8s & metter 66 fact he was telling me'What are you sitting
here,there gre no results in sitting bherejcome to South Africs,

it 1s 8 gcod country,! that Is whet I remember."

Thls evidence was amplified in cross-examination.lMr.Lipschitz

remembered/ . ...,
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rememberad that Aaron had said that when he was sble he wculd
go to South Afrlca and meke his home thers, and,that he "special-
ly came to marry his girl with whom he was In léve." Mr.
Lipschltz was esked the direct question:
"Did he say that he had established his home in Scuth Africa?!
his enswer was 3

"No he told me he was happy in Scuth Africa,he had earned money

in South Africa, end wanted to go beck and stay there.!

"Dld you ask him sbout South Africa 2 " -

"Yes I asked him and he<sa1d he loved it."

I doubt whether Mr. Lipschitz'sg recollect;on of & conversation
that took place over 40 years ago can be relied upon, but on
the face of it 1t does not amount to & stebtement that hLaron had
abandoned his Rugéian domiclle and had permanently settled in
the Unlion., When one remonbers the £5 2 month and the lo%?iness
of Hekpoort, one cannot regard the statements that "he had
earned money in South Africa' and that "hs loved it" as any-
thing more then a travellert's tales Mrs Senior, In her evi-
dence, said that her husband usedf to talk about the Trensvagl
and itsg bé?ty and used even to sing songs sbout it. He sald
that 53% would go beck and make & home there i1f she merried
hims He used to study English at night, But all this was long
after Aaron hed returned to Russie, end after the revolutlion .-
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had wrought its changes in the 1ives eof the psopls. In fect,
Aaron and his wife seem to have been reasonably well placed and
aven in 1924 Aaron did not try to leave; the initlative came from
his brothers. It was argued thet the fact that Aaron apd his
first wife,Sonla, llved with her parents In Pilukl showed that
his sojourn in Russla was of a temporary nature. Thers is no
substance in this point; housing conditlons may have made this
the most convenlent arrangement.

Very little more need be said, but
8 few small points must be mentioned. On his 1mﬁigration declara~
tion form signed in 1925, haron Senlor described his first per-

ofy o “Bemperany nalirs’] Whan e ot tad

lod of residence in South Africe ag having beenﬂfor naturalisa-~
tion,lin 1930Jhe did not mentlion that perlod of residence 2lthough
one of the guestions put to him & clearly called for the infor-
mation; the omission was rectified at the request of the Depart-
ment of the Interidr. In 1931 Mrs Senior asked her hushand to
buy her s stand In Germiston. He did so, &nd the stand was trans-
ferred to her. In relatlon to thet transaction she aevidently
stated that she had been married in Russla according to the laws
of Rugsda - fhat lg, out of community of property. Her husg~-
band never told her thet they were mgrried in community of pro~
perty; These are sm8ll points snd can no doubt be explalned,
but they zxm all polnt one way and on the face ofthem are in-

consistent/ ...,



- 26 -
~consistent with the appgellants! contention. In a mutuel will
made on October 24th 1954, less thah two months before his death,
Aaron end hls wife described themselves as merried in commuality
of property; in the'circumstances, that statement is of no values
The cese 1s of considerable importance
to the partles, and I have considered it with great care, I
have formed the clear cpinion thet the appsllants have not dés—
charged the onus which rests on them and that the declsdon of

HIEMSTRA J. was righte

- The appeal is dismissed with costss

Da Beer, J.A. (

Botha A,.J.4,
CWVQ.W
Van Wyk, A.J.A.

. Holmes A.J.A,



