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EANSBO TOM J..At= I egres with the judgment of Jy
brother Van BLERK, but wish to 2dd a few remarks with regar% to

the second question which wes reserved by JANSEN J, '

The accused was charged with ﬂape-
The Indictment, which waes in the ordinary form, alleged thaq

s

"the accused dild wrongfully and unlswfully assault Ndiza LaTga
and her the sald Ndiza Ianga then end therse wrongfully,unlaﬁful-

ly,violently and against her will did revish ang carnally know."

There wes no allegation that Ndize Lenga was under the age jf

twelve, and that was not, originally, part of the Grown case; 1t

was & fact that emerged from evidence that was g£iven at a IJte

stage at the trial. ’

-

To prove 1%s case,the Crown gad to

Prove/...... ’



prove beyond all reasonable doubt that the accused had unlawful
sexual intercourse with the child and that she did not consant,

The fact of unlawful intercourse was clearly proved. With regard

to the elsment of non-consent, the court found that

"the complainant's knowledge 8nd Intelligence was such that she
|
at the tlme reallised the nature and consequences of the sct [of

intercourse,"

and !

"1t was not proved that the complainant d4id not in facﬁfccnsent

to the Interccurse. " '
If, therefore, the child had been more then twelve years of age,
the Crown would net have proved thet the asccused had commitied
the crime of rapes. It was,however, prcved that the chilad wés

\
not yet 12 years of age when the act of intercourse took placea
The trial court held thét In law she was incapable of conseﬂting
to the act and that non-consent was, therefore, proved. I rela-
tion to the element of non-consent JANSEN J. reserved his flrst

question of law, namely s~

"Was the trisl court correct in holding (1}thst the mere faJt
thet complsinant was under l2,precluded her,in law,from givﬂng

an effective consent so as to negative rape."

I agree with my brother Ven BLERK that that question must be
answered in favour cf the Crown, and I do not wish to add any-

thing to what he has said.

The seccnd guestion reserved by
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the learned judge presents more difficulty. The accused was

charged with the common-law crime of repe and the question apose

i
|
as to whether the onus was on theCrown to prove mens rea. JANSEN

J. dealt with the question in his judgment. After discussin

Ua

certain authoritles dealing with mena rea in raspe, the lesrned

judge said s~

Yt ;
"If thege are general principles underlying rape and what the
A

Crown has to preve, it seems loglcel thet the Crown must proyve,

in a case where consent is excluded by the fact that the child
1s vnder twelve, that the accused was aware of that fact. Per~
hapd thls 1s too strongly put. It would appear that the Crown
would then have tc show that at least the accused was aware [of
the posslbllity that the chlld might be under twelve and yet
recklessly proceeded to have intercourse with here.

If this were the true positlon, it would be difflcult in |the

present case to flnd with any degree of convictlon that the ac-
cused knew that the possibllity existed that the complainant was
under the age of 12 and recklessly prcceeded to have intercgurse
with her. The complainant has, at mcst, childlike features,but
she 1s tell for hoer age,and after exsmination of her the doqtor
thought she was between 13 and 14 or even older. Her reputeé age

also appears to have been over twelve.

The fect, howsver, remaling that, as far as I am aware,it has
never besn required of the Crown to prcve the knowladge on the
part of the accused ln respect of the age of the complainant,
although many hundreds of cases such as thls must have been de~
cided In past &ears. This may be dve to the influence of English
law and to the influence of Act ig'of 191€,which appears to |pre~
suppose that the Crown is not called vpon to prove knowledgé on
the part of an accused 1ln raspect of the sge of the complainant.

-

In regerd to this question, I fekl that 1t is too late for a ..

single judge to devlate from the accepted vliew.The positlon is,
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- therefore, that the accused had intercourse with a chllq under!the
age of twelve. I accept.the law to mean that she was, therefore,
in law unsble to consent, whateﬁer she might have done in fact. We

are therefors unanlimous in finding the accusad gullty cf rape. "

!

After stating that

"It was not proved that the accused was aware at the time of the

possibility that complainant was not yet 12 years of age "

L

the lsarned judge framed his second question In these terms :-;

"Was the $rial court correct in ruling (11) that the accused!s
knowledge or otherwise relating to the complainant's age was irre-
lsvant and thereupon convicting the accused of rapsg 2 "

In order to answer the question'lt

will be useful, I think, to consider the general question viz« s~

In order to obtaln & conviction on & charge of rape, must the |Crown

prove that the accused knew that the woman had not consented ¢

In Rex ve. Mosago (1935 A.D.32) the question was left open whelher

"in a case where apart from any words or ccnduct of the ccmpléinant
the accused bslieves on reasonable grounds that the complainantii /4
consentgs..s.sthe accused could avail himself of the defence of

justus error. "

In Rex ve. Bourke (1916 T.P.D. 203), the accused was charged with

rapes The jury found that he was so drunk when he committed [the

offence that he was unconsclous of what he wes doing. A quesfion

wag reserved whether upon this verdlict the sccused should be ac=
quiltted or convicted or declavred 2 "crimimnal lunatic". The a%sWer

of ths full court of thc Transvad Provinclal Division waes that

the/l..l".



the finding of the jury amounted to & verdict of guilty. That| case
was declded on the law relating to the effect of intoxication on

criminal liability, and as Professor Glenville Rilliams (Criminal

Law, The Generasl Part, paragraph 112, page 380) points ovt, the
possibility that drunkenness may help to show that the accusaed be~

lieved himself to have the woman's consent was not considereJn The

question was, however, answered in Regina v. K, (1958(3) S.A{420}
In which SCHREINER J.5. said "The offencs! (rape} "consists éf
having connection with & woman,other than with the man's wif#,with~
out her consent, from which it follows thet if the Crown proﬁes
that there wass no consent, and also, of course, that the accusad

knéw this, 1t has established his gullt. " STEYN J. A. (at|page

daubmm
moes dle Staat bemewens bewys dat dle appellant se opset cok'dle

423) saild := "Omdat verkragting ellean met opset gepleeg kaT word
wllloosheld van die klaagster omvat het, d.w.s.dat tce hy tot dle
dasd oorgegaan het, hy inderdsad ook gewset het dat dle klaagster

te dronk wag om te kan toestem of ten minste dle moontlikhelld

daarvan besef het en nle omgegese het of ay iIn staat was om tpe te

stem al dan nies "
Rape is a crime in which tg¥ ine~
tention 1s an element; therse must be an intention to have unlaw-~
ful carnal connection with a woman without her consent. 4hat

intention must be proved 2s an essential slement in the Crown case.

1f/.c LK 2% 2B J



~ 5 (a) =
If the accused bslleved that the Woman had consented, the gullby
i
intent or mens rea 1ls lacklng. The onus 1s on the brown
to prove that the asccused had the necessary mens rea, and there=

fore the Crown must prove that the accused knéw that ths woman had

not consenteds Submission, of course, ls not consent, That the ac-

cused had that knowledge mey be proved in meny ways, and progf
IRV d‘ Lol gw-&n&a—;aﬂ.—[

that the accused waaneckless whether the woman consented or not

will sufflce, but the necessary mens rsa, like the other elemgnts

Y
in the ctime must be proved beyond &ll reasonable doubta

If/too-.o




If thet is right, how doew it epply

to the present cass where &8ctual ncn-consent had not been proved
and where non-consent, in law, has been proved by showing thaF

tle girl was under the age of 12 % It seems to me to bs clear
that In a case sucb ag the present the Crown, to bProve knowleLge
of non~consent, must prove knowledge of the fact that caused the

pon~consent, nemely that the glrl was under the ége of 12. In

(eo,

such 8 case, the necessary knowledge can be proved in many ways,
Lq)

and if the Crown proves that the accused knew that there was |a

possibillty that the child was under the age of 12 and had inter=

course wegawdles- reckless whether she was under thst age or not,
the necessary mens rea wlll have been proveds. But in the pr%sent
case 1t was not proved that the accused was aware, when he Tad
intercourse with the girl, that th®re was & possibility that.she
was not yet 12 years of ages That being so, the Crown faile£

to prove that tho sccused had the necessary mens rea. The Frln—

ciple spplied in Regina v. Churchill (1959(2) S.A.575(A.D.) ) 1s

appolicable. '

I therefore apgree that the sgcond

question reserved must be answered In favour of the accused, and
I agree wlth the order proposed ¥y Van BIERK J«Ba
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