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IN _ THE SUPREME COURT OF SOUTH AFRICA

(Appellate Divigion}

In the matter bebwant=

SHADRACK MATTHEWS and 1) OTHERS Appmllants
end
R E G I N A4 Respondent

Coram: Schreiner, Vin Blerk et Ogllvie Thompson, JJ.A.

Heard:1lth and 1l4th Dscenber,1959, Deliverads!7 ™ Decs. f. 1957,

JUDGMNENT

L e el L

SCHREINER J.A. 2= The appellants and two other persons
wore Jolntly tried in the Witwatersrand Locel Division on & charge
of murder before De WET J. and &ssessors. I shall rafer to the
appellants by the numbers used at the trial., O0f the fourteen per-
sons who were tried two (Nos. 8 and 13) were acquitted. The re-
maining 12, who are the appellants, were convicted. Noé. 1l and 12
were sentenced to death, Nos. 7 and 15 to fiftesen years imprison~
ment énd the remelning eight to twelve years impriscnment. Leave
to appeal to this Court wes grented by the trial judge.

nThe evidence established thet be~
tween 12 noon and 2 p.m. on the 13th Januery 1958 a group of per~
sons, eight or thereahcuts in number, entersd a yard adjcining the

)

housa of one Ben ¥chileba at the corner of Rooth street and Second

~

avenue/......

7



avenue, Alexandra Township, Johannesburg. From & room in the

houvss theﬂforcibly removed one John Monake, 2lso known as Maklatsls

"He was taken in an awaiting motor car to & place at the juhction

of Selborne street and Twelfth avenue in the sams township, where
conchuolea
No.1 appellant's office was situsted and where he celleecisd 8 rent
collect ing business. Twe days later Maklatsi's body was found
beaide the Johannesburg - Pratorla road about nine miles from the
township. There were four bullet wounds in the head and the pro-
bability 1s that the murder had been carried out where the body
wes found and that 1t bhad taken place on the evenlng or nlght of
Yisre ¥ 1o dowd-C
the day on which the deceazsed was kidnapped. I%wes—met LinGia~
pute that the kidnappers were the persons, or among the persons,
responsible for the murder.

This bare statement of facts re=-
vegls that the kldnapping was part of a presrranged plan to feal
in a violent and 1llegal way with the decesased, whether or not
the fatal conclusion was envisaged at every stagé 2s being inevi~
table. The evidence makes it clear that the enterprise was linked
up with the rivalry between two groups of gangs referrsd to &s ths
Spoilers and the Msomis. The Crown sought to explaln the crime
on the basis thet the appellants were members of the ¥ Msomi
gang, that on the 28th December 1957 the motor car of appellant

No.1l had been burned by members of the Spoilers gang,including
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one bearing the nickname of Badman, that on the night of 12th/13th
A
January 1958 a blosccpe at which several members of the HMsomls.
were employed was burned down and thet the deceased wag, or was

belleved by the Msomls to be.s Spoller whe would be akle to fur-

J
nish Informatlon as to the whereabouts of BRadman.

The principal Crown evidence related
to the happenings on the day of the murder and was directed to
showing that each one of the appellants was a member of theiparty
that kldnepped the deceased and subsequently held him apparently
for gquestioning before he was put to death. But the evidence wes
glso directed to showing @s an inference from their conduct thet
the appellents were members of the Msoml gang, and from happen=-
ings in the township over & considerable period, beth before and
after the murdeg)that the Msom!l gang, wss formed it may bo to com-
bat but later rivalling, if not outdistancing, the Spoilers ;n
criminelity, engaged in acts of vidlence including robbery)ex~
tortion by the extracticn of gpo-cslled "protectien monay"'and
murder, commonly carried out in broad daylight,with reliance for
impunity noct so much uUpon steslth 2s upon terrorisstion end the
bribery of members of the police forces

The trial court wag setisfied thét
the appellants were members of the Msoml geng and that they tcok

part in the kldnfpping and holding of the deceased on the day of
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his dsath for which accordingly they were responsible.

The appeal was argusd on two malfn
lines. It was ccntended in the first place thst inadmlissible and
prejudicial evidence had been admitted, and in the sscond place
that even including that sevidence tha compliclty of the appel~-
lants had not in each case been astablished beyond reascnable
doubt.

I shall deal first with the conten~
tion that the evidence in question was inadmissible. It was right-
ly concedsd on behalf of the appellants that, as ths Crown was
antitled to prove & probable motive in order to connect the ap-
pellants wlth the crime, it could lead evidence {a) to show the
rivelry between the Msomis and the Spoilers and (b) to show the
appellants! merbership of the Msomi gang. It was also rightly
conceded that evidence of acts of violsnce by lMsomis against
Speilers and vice versa on other occasions would be admissible
and that membership of the Msoml geng could be proved not only
directly buifby evidance of acts from which membership could he
inférred. Evidence relevant to these issves wculd admittedly
not be rendered inadmlssible by the fact thet it involved proof
of the cormlission of crimes cther than the crime charged,

But it was contended that sevidence
of acts of vliolence which did not tand'to prove inter-geng hés-
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~t11ity or membership by the appellants of the Mscmi gang was not
admissibles We were not referred in this connection to detalls
of the svidence objectsed toc but ceftain categories were mentioned
which it was sald embodied evidence which was open to objection,
ag amounting to 2 general description of the criminallty cf the
Msomils and cqnsequently of the appellants.
Some criticism was indeed directed

to speciflic features of the cross-examination by the Crown of In-
dividual appellantg, as tending to show the cormission of crimes
not charged. Noe. 1 appellant for lnstence, who testified that
his rent collectlng business wes & large one, wss cross-aexamined
as to whether he had paid income tax and ne said that he had not.
Objectlon was btaken to his beoling pressed ss to why he had not done
so 8nd as to whether he had rendered returns of incoma. The evi-
dence was in scme degree related to the appellant's cred-4ibility

to
and also/the amount and sources of his income, which could bseer
upon his disputed membersghip of the Msoml gang. The cross-examina-—

tlon wag not In my view open to objection. In so far ss any spe-

ciflc evidence or line of cross—-examinatlon affected & particular

appellant and was open to objection 1t could of course affect ths
A

case of that appellant on appeal. But the line of attack upon the
verdicts with which T am prasently concerned affects all the appel-

lants alike and challenges the 2dmissibility of the svidence about
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the general behavliour of the Msoml gange.

The evidence of this kind came prin=-
cipally from four Witnesses. Two of these, Devid Mokwena snd
James Bemba, hed themselves been Msomls,end they described Iinter
alis asssults and robberies committed upon the publlic and demands
openly made for so-c&lled fiprotection fees" by Msomis generally
and not by the appellants in particular. Another witness wes John
Nekgoe, who at the time conducted 2 restaurant near to the cffice
of appellant No.l. In addition to glving evidence of what he saw
on the day of the kidnapping/he degcribed what he said regularly
happened over a period - that members of the Msoml gang used
to congregate at the office of kkmx Appellant No.l and then dls-
perse in groups in different directions. They used tc assault
people getting off busses and tske money from thew. They often
patronised his restaurant and some of them openly produced plg=~
tols there. The fourth of these witnesses, Coetzes, an offlcial
of the Perl-Urban Health Board, who in 1958 had duties iIn Alexan~
dra Township, spoke of recsiving from time to time complalnts of
robbery, extortion and murder. The complainants wore freguently
in a state of fear and were reluctant to report to the pollcse at
Wynberg, the nearost police station, where little attention seem-
ed to be paid tc them. Coetzes kept the office of No.l appellant

-

under observation during the pericd May to August 1958 which was
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befor:i;bpellants had been arresteds He saw numbers of natives
A

from time to time going into the office and into the yard at the

backs Then groups of 10 to 15 would go off from the office in

different directions and they would stop passers~by gnd would

search and assault them.

The contention thet this type of
evidence was insdmissible rasts on the ovrinciple thet the only
proper subjects for investigatlon at & trkal are the facts In ls-
sue and the facts relevant to the facts in lssue and that these
fields do not extend to facts that are only related to the facts
in issue hecause of general similarity., The prcblems connected

with the admlssibility of evidence of "similar but uhconnected

facts" are often difficult. In Re6x v. Katz (1946 A.D.71) ,

WATERMEYER C.J. in giving thils Court's judgment, at page 79 re-
jected the view that similar fact evidence must be brought with-
in ona or other of a list of categecries before it becomes admig-

gible, and stated that the examples given by LORD HERSCHELL in

Makin's case were mere 1llustrations of relsvancy and were not

intended to be exhsustive. The exclusionery ruleg, said the
learned Chief Justice, only operates to exclude similar facty
evidenca,"wbeﬁ such avidence is solely relevant to show thet
the accused, by reason of bkis bad character cr his commisslion
of other crimes, had 8 criminal propensity end was, therefofe, -

-
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likely to commit the crime which was charged. If, for any other
reason, lt 1s relevant to the question before the Court it is
admissible, " There have been later dlscussions in this

Court of the same subject (ses Regina v. Roets,1954(3)S.A.512 at

page 520; Reglna v. D,,1958(4)5.A.364 at pages 368 and 369;

Reglina v. Solomcns, 1959(2)S.A.352 et pages 361 and 362} but ncne

which directly throws light upon the applicationvof the princi-
Ples to facts like the present.

Relevancy Ls hased upon a‘blend of
lcgle and experience lylng outslde the lawe The law starts with
this practical or commecn sense relevancy &nd then adds material
to 1t or, more commonly, excludes materisl from ;t, the resulktant
being what 1ls legally relevant and therefofe admlssibles 1In the
paerticular fileld with which we ere dealing Katz's case 1is au-
thority for asking onesslf whether the questioned evidence 1s
only, in common sense, relevant to the propensity of the sppsle-
lants to commit crimes of violence, with the Impermissible deduc=-
tlon that they for that reason were mere llkely to have committed
the crime charged, or whether there is any other reasson wﬁlch,
fairly considered, supports the relevancy of the evidencae.

.wa in the flrst place 1t is¥ to
be obsarved that the Crown case is essentlially that there was

who ‘ -

concerted actlon by persons a&s & group, the Msomi geng, had s
A .

motive/......



motive to selize the deceased and, if c¢lircumstances so indicated,
to kill hims It was contended, in effect, thet,gang rivalry being
gstablished by proof of inter-gang fighting,ths issus of motlive
was then exhausted and evidence could nct properly be led of

gang vlolence not directed against the other gang. I do not agree
with this contention. Wherever it is relevant to prove motiva,

in order to prove that an act was done,it must be relesvant %o

show the full strength of the motive since,while the commission

J

of the crime by the accused might be explainable by the presence

A of & particular motive, it might be rmore readily exvlained, and

therefcre be mors probabls, if the motive were present in & nmore
powerful form« Rlvalry betwgen competing orgenisations may lead
to members of one belng glad to hear of harm tc members of the
other and, in different degreass, to their belng rea@g to contri-~
bute to that harm, But it may ﬁell-require an @nalyslis of the
"
nature of the orga¥isations and the nature of the competlitlon
botween them In order tc appreclate the strength of the motive
to injure and,donseqgnently, the longths to which ths motive could
carry the persons entertaining it. If one tskes the rivalry of
competing football teams , M the mild form of senmity possibly

exist ing between its members could hardly explain or rendser prc=-

bable the murder of the captain of one team by the members of the

others But in gangs of the kind referred to in the evidence 1t
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ic cleap that there was in truth a desp-seated competition in
vidlence which could provids a motive for the most heinous crimes.

It mey be that soclal sclence cén rore
accurstely explain the frustrations underlying the development of
such gangs as the Spoilerd and the Msomls, but 1t ls at 1gast
clear that economlic factors are of great Importance. One way of
galning a living 1s by robbery and extortion and, if a group of
k;;;;;:ars living by those megns flourishes In favourabld sur-

roundings, 1t is likely that other groups will arise to share In

the evil harvest which cah be resped by cpen violesnce whers the

Ihufr o Wt-

emploiuent of law and order is insufficient. The peaceful cltl-~

zen ls physically deprived of hls goods and money, or ls forcsd

by threats of harm and promises of protection to buy himself tem-

porary immunity. In order to estimate properly the strength of

the

the motive that might leed #b/members of one gang to murder &

menber of another, it is clmarly relsvant tc consider the scope

of the gang operations and the extent to which 1t might render

probable the resort to extreme violence in the furtherznce of

gang interests. To understand the nature and depth of thelr ri-
/h

valry thore had to be an appreciation of the fact that the strengt

of each gang madxkrxxkhe depended ultimstely on its terrorising the

publlic more effectively than its competitors. And to that end

evidence of the Msoml geng outrages could prceperly bo adduced.

It/ e eanee
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It was submitted thet to permit evidsnce
of crimes by Unspecifled membars of the Msoml gang was to meke one
man responsiblef for the acts of another. But once the Crown seeks
to estebllsh concerted action the evidence of acts and oxecutlve

properly
statements by various persons, whether accused or not, may possibiy
be considered in order to ascertain whether after correlation they

tand to support the conclusion that there was the concerted actlon

allegeds The question was refarred to In Regina v. Mayet (1957(1)

S.A.492) where ths sarllier cases in thls Court were cited. Refer-
ence may also usafully be mede to the remarks of CLAYDEN J. In

2
Tnternatlonal Tobacco Company (S.A.) v. United Tobacco Co. (1955 (8

S.A. 1 at page 15. The case wag a civil one for dareges arising
out of certsin methods used in the course of commerclal competlition.
A guegtion having arlsen as to the admlsslbllity of certaln evidence

the learnod trisl judge said, "Normelly of course that X had done
acts of a certain nsture could not go to show that Y was llkely
to do them. But if persons sre shown to be ongaged 1ln a common
purpose and to be conferring on the means to be used,or adopting
the means used by each other,to bring about that purpose, what 1is
proved to be done by the one may help to show that evidence that

it was done by the other is acceptable.” As an exposition
of what 1n certain circumstances msy be & lEgitimate ground of in-
ference, I spgree with thls statement, which supports the vliew that,
glven the Crown's case that the crime was commltted by the Msomi
gang out of revenge or to further their struggle against the

- SPD.'L].BI'S/......
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Spoilers, evidence was admissible of conduct by Msomis
other than the appellants, to show that the evidence that
the appellants committed the crime charged wés acceptable.

In this connection it is interestiﬁg t0 note the
American practice, in robbery cases, of admifting evidence
of other robberies in order to show that the one charged
was committed in furtherance of a conspiracy to commit a
series of criminal acts and was part of the accused’s
scheme of conduct (42 A.L.R. (2nd series),.at pp. 869 et
seq). It is, however, not necessary in this case to
decide whether this wide view of relevancy accords with
our law or whether, if it does, it would involve undue
extension to apply it to the present facts.

The contention that the evidence was inadmissible
was also presented in an alternative form. Assuming it to be
gstrictly admissible, counsel argued that its prejudicial
effect was such as to outweigh its legitimate use to establish
the nature and strength of the probable motive for the killing.
Consequently, it was contended, the trial judge should, by
appropriate intimation to the prosecutor or otherwise, have
prevented the evidence from being brought to the notice of

the assessors, who formed the majority of the triers of fact.

It/ooaoo-
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It was suggested in R. v. Roets, loc. cit., that this way of

meeting a difficult situation might be more appropriate to jury
than to non-jury trials, but, however that may bé, the legitimate
probative force of the evidence in this case was considerablé
and any prejudicial effect it might Have could not be said to be
"out of proportion to its true evidential value".

The alternative form of the argu-
ment cen, therefore, not be upheld.

For the above réasons I conclude
that the appellants' first contention fails and tﬁat the evidence
of criminal violence on the part of members of the Msomi gang on
other occasions was admissible and was properly taken into account
by the trial courst.

I turn now to the cases of the

individual appellants.
1

Against Appellant No. 1 there is
principally the evidence of Anna, the wife of the 'deceased. She
said that she was present when No. 1, No.1l2 and another man named
Maxie entered the room where her husband was with the sick owner
of the house. Anna admittedly knew No.l and it ought not to have
been possible for her to make a mistake as %o his identity. DE
WET J. said that she was "a witness who impressed us as being
intelligent and accurate in her evidence". She went to the house
where her husband was kidnapped in the company of a man named
Kadietsa who also gave evidence for the Crown and named No.l as
having been a party to the kidnapping. 3But the trial court found
him to be an unsatisfactory witness who contradictéd himself and
also gave evidence that differed from what he had said at the
preparatory examination. It is clear that the trial court

attached very little

importance/......
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importance to his evidence. On eppesl it was argued for ths‘apn
pellant that if any weight at all was attributed to his evidencs
1t was too muchs. I 8m prepered to assume that this was sos There
was other evidence which it was contended went to show that Ho.l
was not at the scene of the kidnapping. An importent Crown wit-
ness, Selebogo, who sald that his taxl was commandeered to take
the kidnappers, or scme of them, from the neighbourhood of Nosl's
office and who brought & number of them back,together with the
daceagsed, told the court that he dld not see Nos 1 among the per-
sons in his texl. There was evidence that there waé also another
cer which csme from Third Avenue and entered Rooth street soon
after Selebogo'!s taxl had gone past the corner on its way back
and there was also evidence that some of the persons who had sn~
tered the yard where the kidnapplng had teken place hzd gone round
“bhe corner iInto Third evenus., It ils concelvable that No.l travel-
led both ways in thls dther cars

Thers 1s g£lso the defance evidence
to be congidereds There 1s no doubt upon the evidence that No.l
attended an Ldentification parade at the Wynberg police statlion
goon aftér 2 p.m. on the day in question. Most of the evidence
was vague as to tho time of the kidnapping but Selebogo thought
it was abpout 1430 peMmee As will eppear later Anne had said gt
the preparetory exzamination that it was sbout 2 Dem. It was

however/ssess.
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however en evidence that 1t mould not teks more then five minutes
to travel from the office of No.l to the Wynberg police statlon
and from the corner of Rooth street and Seccnd avenue to the police

c

station would take substantislly less. Conceivably No.l fould
heve gons straight from the kidnapping to tie identificatlion parade.
There was also called on beshalf of No.l @ female clerk named
Florenca who worked in his office and who sald that she remembered
well that on the 13th January 1958 No.l, after fetchling money from
the bank In the early psrt of the morning, d1d not leave the of-
fice agalin until he went off to the identification parade. The day
was one on which he pald out the persons entitled to recelve rent.
Florence said that she had first thought bsck on the matter just

before the trisl which was more than 18 monthg after the murder.

Awiie of
The triel merely sald kkxk he’evidence that the court was satis-
£

fied that herstatement that Nosl did not go out all mornlng cguld
net be correct. Coarteinly the reasons she gave for remembering
that this was so are not lmpresslve, and there is no good ground
for attaching more welight to her evidence than did the trial g:gg;w
Then there is the evidence of No.l
himself. He denlied that he took part In the kidnapping or the
murder and he also denled that he hmd had any connection with the
Msomi gsng. The trial judgse in his judgment dealt so briefly with

the evidence given by the appellants, that 1t is hardly possiﬁle

to/.‘....
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.to gather from the judgment what the court's.ressons were for hold-
ing that evidence to be not only unrelisable but also untruthful.
The point 1s however made that thelr professed Ignorance of the
dolngs of the Msomi gang is beyond belief. 1In this I entirely
agree with the trial court and this affects the caso of Nos l-88
well as the cases of the other appellants. No. 1 said that he
first heard of the death of the deceased on the 25th Aprll 1958
when he had a conversation with the Crown wltness Selebogos That
convaersation must be referred to in some detail but the polnt that
1s presently important is that it ls %o ms qulte incredible that
Nos 1 flrst heard of the murder more than three months after It
took places Bearing ln mind tﬁe rest of the evidence relating to
what used to happen in the nelighbourhood of No.l's offlice such per-
sistent 1gnoraﬁce was in my view imposslble even if he had had

no connaction with the Msomisg.

Selebog% the texi driver whose texi

was used on the day of the kidnapping, ge8ve evidence that on the
‘55th April 1958 No.l, who was .ith No.5, epproached him at the
Tower Garage near Alexendra Townshlp and asked him whether the
police had got into touch with hlm. ‘ﬁelebogo sald that they had/
and he told Nos, 1 what he had told the police. He had not dis~
closed the name of No, 1 to the police as he had ndt seen him at
the kidnapping. No. 1 told him not to discloso the names of any

of/....’.
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of those concerned and said thet he had alréady "destrcyed this

Ilybery
case at theAPolice Stetion." The case in question was,according
to Selebogo, the case arising out of the murder of Msklatsl, At
the invitatioﬁ of No:1,Selebogo, after privately receiving instruc-
tions from the police, wenﬁ to No«l's attorney and signed s ;fgteu
ment which included & passage, which he sald was dlctatad ny’NonlJ
to the effect that ths pclice had tried to get him, Selebogo, to
implicate No.l but that he had refused. At the Tower Garsge, ac-
cording to Selebogo, No.l promised him a firearm-ﬁ.th which to
shoot any of thefamlly of the deceased "if they have anything to
say"s No.l also sald that if Selebogo did not point out any of
these pefople" the Msomi @ouncil would not kill him elither.

I may interpclate that }In connection
with the Mscmi Ccuncil De WET J, asked Selebogo & question about
1ts reputation which 1t was contended was Ilmproperly prejudiclel
to the appellants. No doubt evidence of reputatioh is generally
hearsay andjif nct for some exceptional reason admissible, must be
excluded., But De WET J. went on to point out that he was only asgke-
ing the question in relation to the effect which No.l's remark had
on Selebogo, who sald that ho did regard hés 1ife as being in
danger.

According to No.l's version it was

L

Selebogo who approached him and told him thet he had besn to the

police/eeeces
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police and had made a statement to them &nd hed told them that he,

those
No. 1l,"wes not mmong %£km people", bui that the policc had tried to

get him to implicate Ho.l.. Thinking that the policé were trylng
to implicate him falsely No.l then arranged with Selebogo to go to
his attorney and mske the stetement, which wes in no part dictated
by ¥o. 1.

No. 1 was, curlously enough, not
asked what he thought Selebogo was té%ing sbout when he opened the
conversation, or who he thought "those peopls" were. There 1s no
doubt, however, tﬁat what they were talklng about wes the murder
of the 13th January 1958, and even 1f it was Selebogo who opened
the conversetion one would certainly have expected Noces 1 to make
scme enquiry &s tc what Selebogo was talkling 2bout unlecss ke knew
a8 great deal about it.

The trisl court wag satisfied
that Selebogo's évidence was the truth and that No. 1's version
waa "a tissue of lies'. This conclusion was challenged on appeal
and it wes argued thet there were probabilities in favour of Ho:l's
version. It is unnecsasary to review the argument in detail. Al-
though counsel was able to point to some elements thst support
some features of No.l!'s version, I am laeft with the strong impres-

sion that Selebogo(s account was by far the more probable. I see

no resson thersfore for disagreeing with the estimate formed Dy

the/.."'.
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the trisl court, which heard the evidence given and saw tre wit-
nessaes.

I return now tc the evidence of Anné.
This was subjected to 2 close criticism by counsel for Ho.1 . He
was 8ble to show that in certain rospects she had given evlidance
as of her own kncvwledge which afterwards turned cut to have haen
told her by the deceased or possibly by scmeone else., She said
at the preparastory examination that the kidnapping took place at
2bout 2 p.me According to a police witness he saw Wo.l at the
latter's office at 2 p.m. and summoned him to go to the parada)
which he at once did. At the trisl Anne denled thaet she had said
at the preparstory sxaminaticn that the kidnapping was at sbgut
2 Pl We were pressed by counsel with the ascquittal of Noss
8 and 13 by the trial court, although both had been identified
by Anna as heving been at the kidnappling. Both were ex-policemen
and there wag evidence in regerd to the movements cf one of them
which the court thought made it unlikely thaf he could have been
prosent 2t the kidnapplng. There was no such evidence about the
movements of the other. It was contended that 1t was 1illoglcel
to acquit Nos. 8 and 13 and to convidt No.ls

There 1ls, however, more reason for

thinking that Anns could be mistsken sbout Nos. 8 and 13 than
about ¥o.l. For, according to her, No. 1 was one of the three

who came Into the room and took cut the decessed, while she only

cla imed/...
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claimed to have seen Nos. 8 and 13 outside in the yard. In ccqult-
ting Ncsg. 8 and 13 the trial dourt epparently had conslderable
doubt ag to whother this should be done, since there was only s
"Faint! possibility that Anna was mistaken about thems So far &s
No. 1 was cqzkerned De WET J. said "We are satlsfled that It ls Im-
possible for Anna to havae been mistaken and we are also satlisfled
that she hes not concocted her story. " There is no reasgnable
doubt on the avidence that No. 1 was a leader of the Msomi gang,
aﬁd 1t 1s equally clear that the murdsr was the work of thaet gang.
He might normally refrain from activ§ par%icipation in the gang's
work but the occasion was & specisl ones« The two 8cts of arson
following closely upon each other may well have geemed to him %o
call for personal intervention by himself. That he maintained
the keeé?gt interost in the murder is shown by Selabogo's evidence
of the Tower Garage incident. With these supporting consideratlons
it is not possible for thls Court to hold that the trial court was
wrong In convlicting No. 1. His appeal must accordingly be dig—
missed.

No. 2 appollesnt was ildentifled by
Selebogo as having been in his car @n the way to the kidnappiﬁg.
Selebogo was fourd by tho trlel court to have been & reliable
witness and a perusal of the record supports this view. Noe 2

admittedly 1ived in the yard of NosZ 1l's house &s hls tenant and
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he was one of the persons whom Nekgoe, 2lso a reliable witness,
used to ;ee at No.l's offices. Devid Mokwena alsec identified Nec.?2
ag having been present in the ro%m in which the deceased was beling
held after he had been kidnapped. Of Fokwena the trial judge
said thet he "was obviously & very frightened end s véry reluctant
witness.....ehe could have told the court very much rore than he
dlde...s«but what he did tell the court was the truth." It was,
however, pointed out by coursel for the appellants that in a state-
ment made to the pollce 1t wess recorded that Mokwena saigd that No.
3 appellant had interrogeted the deceased in the romm while in his
ovidence Mokwena said that it was No. 12. There was little room
for mistake 8s No. 3's name was used ssveral tlres In the stete-
ment in this connections Cross~examined on the point, Mokwena in-~
ststed thet it was a mistake on the part of the poléce but the
policemen who took the statement was called and sald that the
statement as reqorded wag undoubtedly correct, havling baen read
over by Mckwena, before he signed it. This evidence was unfortu~
nately not dealt with by De WET J. and 1t was obviously of Im-
pertance in estimating the trustworthlness of Mckwena. The triel
court!s ccnclusion that what he stated was the truth was clearly
too swesping. So far, however, as No. 2 =& is concerned his lden-
tificatlon by Selebogo, together with the supporting evidence of

his sssociation with Yo« 1, suffices, despite his denial of com-

plicit’y/. ssave
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~plicity, to justify the trial court's verdict, which cannot be
disturbed. Hls appeel is dlsmissed.

No. 3 was identified by Anna as having
been one of the two men who stood at the door of the room from
which the decoased was removed when he was kidnapped. I haeve
deelt with such criticismf of Annals evidence as there is In dig-
cussing the appeal of Nos l. No. 3 wag admittedly closely associa-
ted with Nos. l. Despite hls denlal of having been where Anna says
she saw him, there seems to be no room for mistake on her part.
Disregarding therefcre the. ldentification af No. é bty Kedlietsa
and Mokwena the evidence of £nna, suppbrted by Noe. 3's assoclstlon
with Wo. 1 suffices to justify the conviction. Nos.3!'s appeal is
dlsmissad.

No. 4 ;as identified by Nekgoe os
one of the persons whom he saw taking the deceased to the room
where he was detained after he had been kidnapped end brought to
the corner of %k 12th Avenue and Selborne streset in Selebogo's
taxl., No. 4 was also cne of the people whom Nekgoe used to see
at No. 1's office. Disregarding the evidence of Kadietsa and Mok~
wena who also implicated No. 4 there 1s no rsason to disagree with
the trisl court's verdicte No. 4's appefl ls dismissgd.

No. 5 was ldentified only by Mokwena

and Kadietsas He wasg, it is true, with Ne. 1 when the latter met
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Selebogo at the Tower Garage in April 1958, but thére wag no evli-
dance that he took any pert In the conversatlon. 4As there was no
reliable evidence thet he took part in the kildnapping or holding
of the deceaséd he should nct have been convicted and his asppesl
is allowed.

Against Ko« 6 there is tho relisble
evidence of Selebogo and Nekgoe that he was one of the kidnapping
party. His appeal is dlamissed.

No. 7 was ldentified by Anna as
having been at the door of the room from which the fecsased was
removed. He wag also ildentifled by Nekgoe as one of those who
took mamk the deceased from the texl to the rcom near the offlce
of WHos ls No. 7's appcel is dismlssed.

No. 9, apart frowm bfeing identified
by Mokwena was stated by Selebogo é% havfﬁg been put in charge
of 8elsebogo'!s passenger when the latter was turned out of the com-

mandeered taxi. No. 9 was still wlth the passenger. There clearly

N
was no room for mistake on Selebogo's part. It was suggested that
Selebogo might have Aimplicated No. 9 bscause he wasg also a taxi-
drlver but the suggestion hes nothlng to gupport it and has no in-

herent plausibility. The appeal of Nos« 9 ls dismissed.

Noss 10 and 11 ers identifled by

L

the two self-confessed members of the Msomi gang, Ramba and Vokwens
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In his judgment De WET J. sald that thoir evidence had been scruten-
lsed with great care on the same bagis ag the svidence of accom@
plices« I have, howaver, pointed'out that the important confllct
between Mokwena's evidence and his statement to the pollce on the
subjeet of who questioned the deceased was not)so fer ag appears
from the judgment, closely investlgated. In the circumstances
it is unsafe to allow the convictions of Nos. 10 &md 11 to stand
on the evidenca of these two witnesses slones Thelr appeals are

allowed.

No., 12 was identified by Anna as
one of the three persons who remocved the deceased from the room
when he was kldnapped. He was algo identifled by Nekgoe as ona
of the men who took the deceased from the taxi to the rcom where
he was held. -The appesl of No. 12 1s dlismlssed.

No.1l4 wag algo identifled by Anne
a8s having been at the place of the kidnspping end Nekgoe said that
he saw him helping %o remove the decessed from the taxi to the
room where he was debtained. His sppeal is dismissed,

In the resﬁlt the appeals of
Nos«5, 10 and 1l are allowed and thelr convictions and sentences
are aset aside. The appe2ls of Nos.l,2,3,4,6,7,9,12 and 14 are dls~

Y
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misseds

Van Blerk, JOA‘
Ogilvie Thompson, J.A.




