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IN THE SUPREME COURT OF SOUTH AFRICA

{ APPELTATE DIVISION)

In the matter between:

OERLIKON SOUTH AFRICA (PROPRIETARY)

LH&ITED S 200690800 r0eRteRsBOB OGS RRSIEIRbLY Appellant
and

CITY COUNCIL OF JOHANNESBURG ¢ssesceesecesese Respondent

CORAM STEY.N, COJ.-, RUNIPFF, HOIJNIES’ WSSELS, Jdede ;e_t

DE VILLIERS, AeJ.Ae

HEARD: 15541970, DELIVERED: 29.5.1970.

JUDGMENT

RUMPFF, J.A. 3

In this matter the appellant and the respondent
entered into an sgreement in terms of which the appellant
—uhdertook to supply, deliver and erect, for the respondent,
three 60,000 K.W. turbo-generator sets and auxiliary apparatus
‘at the EKelvin "B"™ Power Station, near Johanmnesburgs The con= ——
tract consists of three documents, respectively called the

Memoxandum of Agreement, the Conditions ef Contract and the

Specification, and it provides for different dates within which

(I)/.;;:.-'m'"';
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(1) the material is to be ready for shipment by the appellant,
(II) the appellant is to be given access to the site and prow-
vided with the foundations end (III) the work is to be completed
in respect of each generator, the completion dates being respec-
tively the 30th September, 1968, the 31st December, 1968 and

the 3lst August, 1969. It is common cause that the first

generator (known as’No., II Generator" and hereinafter referred

to as "the geﬁerator") had reached the stage of practical com-
pletion by the 15th Jenuary, 1969, but was damaged in a fire
which occurred on the 13th March, 1969. Before the date ef
the fire it had run uﬁder full load continuously from thq 20th
February, 1969, to the 13th March, 1969, and the respondent had
agreed to issue a take-over certificate operating retrospec-
tively to the 15th January, 1969, The certificate had been

prepared but because of the fire it was never signed, It is

also common cause that the certificate would have been delivered

in the ordinary course, had it not been for the fire, and thst
the generator had been taken over by the respondent from the

appellant on some date unspecified prior to the occurrence of

) ‘““A‘/o_fgco .



-3 =

A dispute arose between the parties as to the
lisbility for damage to the generator, and as to-the liability
to keep the three generators insured against damage in terms
of the contract, and the respondenf asked for an order, in the
Witwatersrand Local Division, declaring that upon a proper
construction of the contract, the sppellant was responsibdle
for the damage t0 the generator and liable to keep all three
generators insured until the practical completion and taking
of beneficial occupation by the respondent of all three genera-
tors. The appellant counterclaimed an order declaring that
upon the proper comnstruction of the contract the respondent
carried the risk of damage to the generator caused on the 13th
March, 1969, and tha£ the obligation of the appellant to keep
the first generator insured had termineted before the 13th
March, 1969. The Court issued an order as claimed by the
respondent, with costs, and the present is an appeal, by
consent directly to this Court, against that orders

What ig in issue between the parties, is the
meaning of the last sentence of clause 10 of the Conditions

of Contract and of clause 23 (a) of the Conditions of Contract.

e e e . - _'-UléuSe/T...-.-
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Clause 10 reads as follows:

"On the written order of the Engineers given at
any time during the progress of the Works and within
twelve months after the practical completion and the
taking ef beneficial occupation of the Works the Cone
tractor shall at his own cost and within such reasen=
able time as shall be specified in such order remove
from the Werks any materials which in the opinion of
the Engineers are not in accordance with the Specific-~
ation or their instructions and substitute proper
materials therefor, and remove and properly re-execute
any work executed with materials and workmanship which
in the opinion of the Engineers are not in accordance
with the Contract Document or their instructions, and
gmend and make good any defects, shrinkage, defaults
or other damage which may appear arising from defec«
t¥ive or improper materials or workmanship or from any
neglect, emission, act or default of the Contractor.
Until the date of taking over the Works from the Cone
tractor for the beneficial use by the Council, the
Contractor shall be responsible for any damage te the
Works which may occur from any accident, fire,drought,

flood, frost or tempest."

Clause 23 () provides as follows:

"From the commencement of the Contract until the
praéﬁical completion and taking of beneficial occu~
pation of the Works the Contractor at his own cost

shall/. sss
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shall in the name of the Council and with a Company
approved by the Council insurs and keep insured agains+t
damage by or resulting from fire, the Works and all -
materials, temporary buildings, staging, fixed machlnery
and plant vested in the Council under the provisions

of Clause 18 hereof in such amounts as the Engineers

shall from time to time determine.”

-~

On behalf of the appellant it was contended that

the Court a guo erred in holding that the word "Works" in the

last part of clause 10 was intended to mean "the whole of the

Works"., On behalf of the respondent it was submitted that the werd

"works" in the industrial or building sense is not just the

- -

plural of "work", but a word whose ordinary and primary meaning

~ ~

is wider, and that it connotes the totality of the whole of the
building operations, It was argued that the parties intended

the word "Works" in the last part of clause 10 to have its

- -

primary meaning in the building sense, namely, "the whole of the

-

works" .

1t must be accepted, I think, that in the absence

of any intention to the contrary, the word "works" in g building

or con%ruction contract would mean the totality of what has to

be done.

The/eeess
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The issue in this case is what the parties

intended to convey by the word "Works" in the phrase: Hthe date

of taking over the Works from the contractor for the beneficial

use by the Council". If the contract had provided for a date

for "taking over the Works for the beneficial use by the Council®
that'would have meant the end of the matter. But there is no
such date stipulated in the coniract and the parties never
envisaged such a dates They could not have contemplated such

a date because what they expressly provided for was the taking
over by the respondent for its beneficial use of each generator
on a separate date, in other words, they contemplated a taking
over by sections., That the appellent is obliged to hend over

4o ithe respondent a completed generator appears from clause 3

of the Memorandum of Agreement which reads:

"The Contractor shall commence the Contract Works
forthwith (except where the Specification requires
an order to be first given by the Council or the
Engineers) and shall continuously procg;dﬂ;ith the‘""__
Contract Works until each section thereof is completely
finished ready for actual operation or use by the date
stipulated in the Specification for completion of
such section and shall carry out such tests on

completion/eeees-
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completion as are required by the Specification and
shall hand over each section thereof to the Council
or where any such section is to be delivered but not
erected by the date so stipulated for deliverys The
expression "the date for completion" when hereinafter
used shall ﬁean the date so stipula%ed for complestien
or delivery of the Contract Works or such section as
the case may be as varied (if at all) under the

provisions of this clause.”

Payment is, inter alia, dealt with in clause 29

of the Conditions of Contract and the first part of thatl clause

reads as

due

follows:

"Subject to the deduction of any amounts which may be

by the Contractor to the Council under this Contract

or otherwise, the Council shall on the Certificate of the

Engineers make payment to the Contractor of the sums due

for the exocution ef the Works and %he supply of materials

and plant in the following manner:—

(2)

(b)

As materisls or plant forming part of the Contract
Works are from time %o time delivered to Site 80 per
cent. of the delivered to Site Price of such materisal
or plant., In the case of material manufactursd in
South Africa 80 per cent. of the value of the ééterial
delivered to the Site.

The cost of spare parts if any when taken over by
the Council,

{¢) As erection proceeds in South Afrieca an amount

.

i aSBeSSB_d/Q sase
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assessed by the Council from time to time so as %o
bring the payment up to 80 per cent. of the Contract
Price of each part of the Contract Works.

(d) Such additional payment which together with ths pay—
ments already made under (a) and (c) of this Clause
shall bring the amount up to 95 per cent. of the
Contract Price of each part of the Contract Works at
the expiration ef one month after each part of the

Contract Works has been taken over by the Council.

(e} The balance of 5 psr cent. of the Contract Price of
| each part ef the Contract Works at the expiration of
twelve months after each part of the Contract Werks

has been taken over by the Council."
A further term in clause 29 reads:

"Where sny Separate section of the Contract Workas

-

is to be delivered but not laid or erected the percend
tage to be paid under subd-section (a) of this Clause
shall be 95 instead ef 80 and the balance of the
Contract Price shall be paid on acceptance thereof
by the Engineers."

The provision that the balance of 5 per cent
T T ~—of-the Contract-Price of-each part of the-Contract Works is_ .. _

payable at the expiration of twelve months after each part of

the/.....-
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the Contract Works have been taken over, must be read with the
provisions of the first part of the maintenance clause, which
has already been gquotede It cannot be disputed, I think, that
the word "Works" where it appears in the first pert ef clause
10 does not mean the whole of the works but a section of the
works, namely each generator. I1f each generator is to he com~
pleted and taken over, as ‘khe contract provides, the taking
ever for beneficial use is fhe final act of taking over in
respect of each generator. There cannot be a second taking
over for beneficial use when there already has been a teking
over for beneficial use. The whole concept ef two takings ever
for beneficial use, would lead, with respect, to an absurdity.
The fact that the parties contemplated only sections ef the

work to be taken ewver for bemeficial use by the respondent,

and that the contract provides only for such taking over, leads

to the almest irresistible inference, in my view, that the

parties intended the word "Works" in the whole ef clause 10

40 mean "a section of the works®", There is a further conside=

ration that militates against the construction of clause 10

~as contended for by the respondent. The balance of the Contract

_—fri7337. ese O_

e da b .
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Price in respect of each generator becomes payable at the

expiration of 12 months after such taking over and the mainte=

nance period of twelve months is effective in respect of each

fenerator separatelye

Normally, all risk in connection with work come«

plated by & contractor and accepted by the employer passes to

the employer, see Bothwzll v. Union Government [Minister of

Lands) 1917 A.D. 262, where, in the judgment of the Court g quo

which was confirmed on appeal, it is stated at p. 280:

"Voet in his Commentary (13, 2, 37) discusses the
qusétion of the risk of loss or damage occasioned by
earthquake, flood, hurricane and the like~vis major
or vis d{vina as the ancients called it ~ where the

constructing of a work has been given out under a cone
tracts In such a case, if the work has been given out
as a whole, that is, by the job (aversione), and has
been completed and approved or accepted by the empleyer,
or is?%uch a state that it ought to have been approved
by him, the loss will fall en Xhe employer. But where
the work has not yet been completed and- approvedy; the —
loss or risk is with the contractors So if the work

has been given out and is to be completed in portions

by the feet or by measurement, if the completed por~
tions have been measured and approved by the empleyer,

the risk or loss, if such portion or portions are

destroyed/.....
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destroyed or damaged through Yis major, will fall on
the employer, otherwise it is borme by the contractor,
Gl¥ck in his exposition of the Pandects (Bk. 19, tit 2,
sec. 1,055, vol. 17, p. 238 gt seg.) agrees with the
law as laid down by Voet, and adds that the contract
between the parties may, however, contain a stipulation

to the contrary with respect to the risk,."

A common feature in building and comstruction
contracts. is,of course, a maintenance provision coupled with
the right to retain a balance of the contract price. The
nature of the duties to maintain would depend on what the par—

ties have agreed upon. In Roux v. Colonial Gevernment, 18 S.C.

143, at pe 147, such duties are described as follows: "On
reference to the books it will be found that there are three
distinet classes of undertakings which are commonly entered

into with regard to retention money, the first being a repeiring
clause; the second a clause that the builder shall rectify

ail defects appearing within a cextain period, and the third

o maintaining snd upholding clause." When there is a duty %0
uphold and maintain, the contractor may be called upon %o

rebuild the works if they are accidentally destroyed, as by

fire or tempest (c¢f. Hudson's Building and Engineering

-

Contracts ,/0 ews
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Contracts, 8th Edition, p. 193)« There is no term in the agree~

ment between the parties which expressly imposes the duty on

the appellant to maintain and uphold, for & period, each

generator after it has been taken over by the respondent, or

a duty to meintain and uphold, for a perioq)the whole: of the

works. The only obligation imposed on the appellant in relation

to works which have been taken over is that found in clause 10,

which is not & duty to maintain and uphold, but a duty to repair

and replace defective work arising from improper materials or

workmanship or from neglect or act or default of the contract§r.
There is a ﬂlrthexgrwnWhich imposes a

liabilifty on the appellant, not in respect of work taken over

for beneflcial use by respondent, but in respect of work par<

tially completed and used by respondents It is to be found

in c¢lguse 34 which reads as follows:

"ILf the Engineers shall at any time or times after
the date for completion of any section of the Contract™
Works certify that such section or any part thereof
though not completed can be used without material
damage thereto the Council may on giving the Contrace
tor 7 days previous notice in writing of its intention
in that bebalf use such section or part as the case

may/.....
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may be in a reasoneble and proper manner and such use
shall be at the Contractor®™s risk until such sectien

shall be completed in acco;dance with the provisiens

of this Contract.

Provided glways that if such use shall materially
“hinder or delay the cempletion of any other portion
of the Contract Works the Contractor shall bs allowed
such extension of time (if any) for the completion of
guch other portion as the Engineers shall certify in

writing to be rgasonable."

Whereas the first part eof clause 10 deal}s with
the duty of repalr for a period after the taking ever ef bene-
fiecial #ccupation by respondent, the lest portion deals in
express terms with risk before the taking over for the bene—
ficial use by the respondentes The position in our law is that
if performance of the contract has become impossible through

no fault of the debtor, the obligations under the contract ars

extinguisheds In Kontraktereg en Handalareg of De, Wet and Yeatls,

third edition]at P. 119 it is stated:

"As prestasie na sluiting van die oorsenkoms onmosnt=

1lik word, sonder die skuld van die skuldenaar, word die

verbintenis eenvoudig uitgewiss Die re¥l word soms
ook anders gestel, nle dat die skuldensar bevry word

indien prestasie deur oormag belet word, en as

oormag word beskou faktore wat mens nie kan wvoorsien nie

Of/Ct'o.o
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of waarteen mens geen weerstand kan bied nie, soos
buitengewone natuurkragte en natuurtoestande, eorlog,

staatsoptrede, siekte, dood, esd.m,"

On the other hand, the parties to a contract
may agree that the risk of impossibility of performance is to

fall upon the debtore. In EKontraktereg en Handelsreg (supra)

at ps 121 it is stated: "Onmoontlikwording van die prestasie

-

wis die verbintenis ook nie uit nie as die skuldenaar die risiko
van onmoontlikwording van die prestasie op hom geneem het,
Du4541.23; Vinnius, 2d Inste, 3.14(15).2, no. 6; Holl. Conss,

1.201; Voet, 22,1.8 en 18.6.,2." In Hudson's Building =and

-

Engineering Contracts, supra, at p. 171, the authors, in dealing

with the concept of "frustration" in English law, refer to

certain dicta in an English case and to some summaries of other

cases and state the position as follows:

"Put in snother way, ths test is whether thae risk of
whét happensed was a risk taken by one of the partiss
to the contract.

It is not always easy %o apply this doctrine-to
building contractss The cases illustrated below show
that the destruction by fire of the place where the werk
ig to be done can be a frustrating event, but in gerneral
the destruction by fire, storm or eiher natural agencies

of that which is being built before it is completed is
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o risk assumed by the builder, and the builder will
remein under an obligation to complete the werk by
doing it over again: c¢f. the fire insurance provisions

in the current standard form Re.la.B.A. contract,"

In my view the parties intended, in the last
part of claunse 10, to deal with the risk of impossibility of
performance before completion ef the work and to impose such
risk relating to accident, fire etc. on the appellant. That
was the object of the parties and they did not, in my view,
intend to deal with the risk after btaking over any work for
beneficial use by the respondent,

If the argument advanced on behalf of the
respondent is correct, it would mean that, notwithstanding the
express obligations imposed in the first part of clause 10, the
parties, in addition, intended to agree,in the lastayfgigbn of
clause 10, that appellant in effect would incur the liasbility
to uphold and maintain the first two generators after completion,
but not the third generator, although the third generator has
4o be maintained under clause 10 for twelve monthes after its

completion, and that the period of such liability would end not

at/ocogo
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at a stipulated peried, but when the last generator is taken
over for beneficial uses If it had been the intention of the
parties. to create that kind of liability, which 1s an onerous
liability, I would have expected them to agree in exXpress terms
upon a duty o maintain and uphold the works in respect eof
each generator, and not only in respect of two generators, and
I would have expected them to use simple end positive terms,
and not the inspposite and incongruous language contained in
the last part ef clause 10.

A reference to the word "Works" in other clauses ef
the decuments that constitute the contract between the parties,
isy in the present matter, of little assistance. Clause 1 ef
the Memorandum of Agreement, inter alis, states: "the word

-

tSection' shall mean a section of the Contract Works for whioch

- -~

e separate date for completion is stipulateds I'Tests en Com~

pletion® shall mean such tests as are prescribed by the Specifis

-~

cation to be made by the Contractor before the Contract

wOI‘kS/. aeve



Works or any section as the case may be is taken over by the
Counciles" There are in fact no prescribed tests to be made

before the "Contract Works" are taken over. In terms ef the

- -

contract only aections are taken over. Clause 2 of the Memeran=
dum of Agreement reads as fellows:

"The Centracter shall at his own cost and risk in
e P£‘°Per and workmanlike manner and to the satisfactien
of the Engineers supply the Plant and materials and
execute and perform in strict accordance with this
Contract the several works and things described or
referred to therein (hereinafter called * the Contract
Works®) and shall in all respects perforﬁ and observe
all t};e conditions and agreements on the part ef the
Contractor contained in or reasonably to be inferred

from this Contract.”

The words "the Contract Works" only appesar in

a few cleuses in the contract documents, whereas the words

"the Works" appear quite oftens No definition is given ef

"the Works" however, In soms clauses the word "Works" clearly

mean all the works K or even site, see portion of clause 12 of
the Conditions of Contract, which reads:

"The Contractor shall personally superintend the
exeéution of the Works so far as may be necessary and

- - - - T Bha.ll/ﬁgioq
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shall keep constantly and entirely on the Werksa
competent Ersction Engineer or gemeral foreman during _

the progress of the Works,"

In some clauses there is a specific reference

to "Contract Works or any section thereof", an example ef which

-~ -

is the first part of clsuse 28 which reads:

"The Council and/or the Engineers may by notice
in wfiting to the Contractor delay or postpene the

Contract Works or any section thsereof.

In the event ef such delay or pestponement or in
the event ef the Council failing to carry out their
obligations to glve access to the Site or to provide
foundations, frames and buildings by the date er dates
specified or agreed between the Coniractor and the
Engineers, the date for completion of the Contract
Works or any section (as the case may be) shall be
postponed to such later date or dates (if any) as the
Engineers shell certify, in writing, in each case te

be reasonable.”

-~

In ether clauses the word "Works" clearly mean

sections of the work. They include clauses 16, 17 and 26,
which read as follows:

"16. “The Engineers may by writing under their hand
extend the time fixed for the completion of the werks.

(a) On receipt of written notice from the Contractor

S —_—— glveﬁ/. ') U-t
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given lmmediately upon the occurrence of the cause
of delay that the completion of the Works will be
delayed by any strike or lock-out of any workmen |
or by any inclement weather or any other unfereseen
circumstances, but not if such cause of delay is

due to the default of the Contractor; or

(b) if eny extra or additional werks beyond those

"17 .

~

"6,

included in the Contract Document are ordered by
the Engineers provided that the period of the
extension shall bear the same proportion to the
time fixed for the completion of the Works as the
character and value of the additional works bear
to the character and value of the Works at Contract

rates."

~

The Engineers shall assign to the Contractor a
sufficient area of ground on the Site and shall
accord him sufficient rights of possession te enable
him to earry eut the Werks a¥% such a rate as to
ensure their completion within the itime fixed, pro=

vided that members of the Council shall at all times

have reasonable access to the Works, and the Engineers,

the Clerk of Works and any other persons authorised
by the Engineers shall at any time have access to
the Works, the Workshops of the Contractor and any
ether place where work is being prepared for the

Works "

If the Contractor fails $o commence the Works or to
proceed with and complete the Works in the manner
required by the Contract Document and by the dates

""" *“ ST fized/esve
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fizxed by this Contract or by the grant of any exten-
sion ef time in terms of Clause 15 or 16 heresof then
the Council shall have the right in its absolute ”“
discretion by notice in writing either to determine
the Contract and adopt one or more or all of the
remedies provided in Clause 27 hereof or to require
the Contractor to proceed with the Works and for
each week by which the completion of the Works is
delayed, beyond the date fixed as aforesaid, deduct
the sum of one half per cent. of the Contract Price
or section thereof per week, from any sums which
may be or become dus to the Contractor under this
or any other Contract with the Council. Any penalty
which may be exercised in respect of delay in com—
pletion as described shall be limited %o 15 per cent.
of the Contract Works or of such section as the

case may be."

It is common cause that the words "Contract

-

Works" in the last sentence should read: "Contract Price",

It is of some significance, however, that when

the parties do comtemplate a situation that arises after comw

 pletion of the three generators, they express themselves in

clear terms, Thus, clause 18 of the Conditions of Contract

reads as follows:
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18, Until the final completion of the Works the Contractor

) shall be responsible to the Council for any loss or
damage by reason of neglect, thefi, the weather or
otherwigse 10 any materials, temporary buildings,
staging, fixed machinery and plant intended fexr the
Werks and placed by the Contractor or by his order
on the Site or adjacent thereto, all whereef shall
vest in the Council and shall not be taken away er
used by the Contractoxr except for the purposes of the
Works without the written authority of the Engineers;
but on final completion ef the Werks in accordance
with the requirements of the Contract Document shall

be removed by the Contractor and thereupon shall

revert to the Contractor and become his sole property."

Similarly, when the parties envisage the opera—
tions from the beginning to the end, they convey their intention
in clause 5 of the Conditions of Contract as follows:

"5, The Contractor shall in carrying out work in South

’ Africa conform to and shall exXecute the whole of the
Contract Works so as %0 cemply with the statutory and
other legal enactments applicable thereto and to the
employment ;gylabour in connection therewith and 1n
carrying out work en the Site shall also comply with
all bye-laws or regulations of the Council er other
lecal authoritiea the regulstions of the Insurance
Compenies or any other regulations (including the
regulations embedied in the South African Mines and

- —workS/o “one — -
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Works Regulations of Factories Act) to which the

Council is subject in respect of the Contract Works."

In arriving at its conclusion that the words

"$he Works" in the last part of clause 10 mean "the whole of

the works", the Court a guo, inter alia, relied on two English

cases, Marks & Spencer, Ltd. v. London County Council, 1952

Ch,De 549 and Smith v. Mariin, (1925) 1 K.B.D. 30. I do not
propose to deal with the decisions in those cases bescause they
appear 0 me to be distinguishable and of no assistance in
construing clause 10 of the Conditions of Contract before us.
I am of opinion that the parties intended to give
the same meaning to the words "the date ef taking over the
Works for %the beneficial use by the Council" that they gave to

the similar phrase in the first part of clause 10, and that

they intended the word "Works" to mean "a section ef the Works",

~ - - ~

Clause 23 must, I think, be read with clause 10. Both clause
10 and clause 23 terminate the appellant®s liability upon the
taking over of beneficial use by the respondente I am of
opinion, for the reasons set out above, that the parties @id

not contemplate a taking over at the completion of the whole

- <- S T T T T e e Of/-cbo,-
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of the works and that the words in clause 23 (a) "taking of

-~

beneficial occupation of the Works" were intended to mean
"taking of beneficial occupation of a section of the Works".

In the resulty, I am of the opinion that the
Court g guo erred in issuing the order which it did and that
the appeal should be upheld with costs, such costs to include
the costs ef two counsel. The order issued by the Court g gque
is set aside and substituted by the follewing order:

"An order is issued

(1) declaring that, subject to the reservation as
set out in par. 3 of Respondent's notice in
terms of rule of Court 6 (5) (d) (iii), dated
the 24th November, 1969,

(a) the Applicant carried the risk of damage to
Turbo~Generator Set and its auxdiliary appa-
ratus known in the Contract as "No. II
Generator" which was eaused by fire on the

13th March, 1969;

(b) the obligation of the Respendent in terms
of sec. 23 of the Conditions of Contract to
minsure and keep insured against damage by
er resulting from fire" had terminated prior
to the 13th March, 1969, so far as there was

a duty to insure No. II Generator.

S @ e
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r
(2) directing the Applicant to pay the Respondentns —

costs, such costs to include the costs ef two

counsel." /

IRy

RUMPFF, J.A.

WESSELS, J.A.
DE VILLIERS, A.J.A.

Concur.



IN THE SUPREME COURT OF SOUTH AFRICA

APPELLATE DIVISION

In the matter between:

OBRLIKON SOUTH AFRICA (PTY) LTDe eeevsccecessss Appellant.

and

CITY COUNCIL OF JOHANNESBURG s s e reseresoetacae Respondento

Coram: Steyn C.J., Rumpff, Holmes, Wessels, JJ.A., et
De Villiers, AcJ el

Heard: 15 May, 1970. Delivered: 399 /fy  1970.

JUDGMENT

HOLMES 1 JdeAos

This appeal turns on the meaning of two words in
a contract of a hundred-and-forty pages for the supply and erec-
tion of three turbo-generator sets at a price of more than four
million rand.
7 ?he contract wa?w?ptered into in Jupe 1967 be-
tween the Johannesburg City Council and Oerlikon South Africa

(Pty) Ltd. I shall refer to the former as the council and the

2/«¢. latter
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latter as the céntractor. The contractual date of commence-
ment was retrospective to 27 October 1965.

It emerges from the contract that the council had
an existing power station known as Kelvin B. It housed ten
turbo-generatorse. The purpose ¢f the contract was to add three
more generators, under the existing roof, in connection with the
supply of electrical energy to the council's system. It is
common cause that the first generator had reached a stage of
practical completion on 15 January 1969; that it had been taken
over by the council and was in beneficial use until 13 March
1969; and that it was damaged by fire on that night. The other
two generators had not then been taken over and were not in the
beneficial use of the council.

The first question is whether the generator was
still on risk to the contractor when-it was damaged by fire, in
other words, whether the contractor is liable for such damage.
‘The contract contains a general risk clause, (No. 10 of the

conditions of contract), the last sentence of which reads =~

"Ontil the date of taking over the

-

3/o +e¢ WOXks
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Works from the Contractor for the
beneficial use by the Council, the
Contractor shall be responsible for
any damage to the Works which may
occur from any accident, fire,
drought, flood or tempest".

The second question is whether the contractor is
obliged to keep all three generators insured against damage by
or resulting from fire, from the commencement ¢f the contract
until their practical completion and the taking of beneficial
occupation thereof by the council. As to that, the conditions
of contract contain an insurance clause in the following terms -

"23(a) From the commencement of the
Contract until the practical comple-
tion and taking of benefiecial occupa-
tion of the Works the Contractor at

his own cost shall in the name of the
Council and with a Company approved

by the Council insure and keep in-
sured against damage by or resulting
from fire, the Works and all materials,
temporary buildings, staging, fixed
machinery and plant vested in the Coun-
¢il under the provisions of Clause 18
hereof in such amounts as the Engineers
ghall from time to time determine."’

-

The dispute between the parties turns on the meaning

0f the words "the Works" in the last sentence of clause 10 and in

- -

4/0 ++ Claouse
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clause 23(a). In the Witwatersrand Local Division, Franklin
A.J+ upheld the council's contention that "the Works" there
mean the totality of the works contracted for, and not a sec-
tion thereof such as one generator. The learned Judge there-
fore granted a declaratory order answering both the foregoing
questions in favour of the council. The parties have appealed
direct to this Court by consent.

In this Court the basis of the argument on behalf
of the contractor was that the contract provides for performance
by sections. Schedule E of the specification deals with the
dates for completion. They are 30 September 1968 for the first
generator set; 31 December 1968 for the second; and 31 August
1969 for the third. Schedule F states the prices. For the
first two generator sets, which are grouped together as"Part 1Y,
the ;fice is R2,876,200. For the third generator set, under
the heading of "Part 2", the price is exactly half, namely
R1,438,100. Hence, so it was contended, clauses 10 and 23(a),

aforesaid, contemplated the taking over of the works for the

beneficial use of the council section by section, i.e. to say, as

5/0 .4 eaCh
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each generator was completed; and that therefore the risk
should also pass section by section. Reliance was placed

on the definition of "Section" in clzause 1 of the memorandum

of agreement, namely "a section of the Contract Works for which

a separate date for completion is stipulated. In this connec-

tion it was urged that the contract did not stipulate a comple-
tion date for the contract as a whole. Further support was

sought from the definition of "Tests on completion", namely, "such

-~ - -

tests as are prescribed by the specification to be made by the
Contractor before the Contract Works or any section as the case
may be is taken over by the Council'. It was contended that
the parties here intended that the contract works would be taken
over section by section, and that they would not be taken over
uno ictu when the third generator was completed. Then, in ela-
boration, an argument was based on clause 10 as a whole, in the
conditions of contract. It reads in full as follows -

"10. On the written order of the Engi- -

fieers given at any time during the pro-

gress of the Works and within twelve

months after the practical completion
and the taking of beneficial occupation

6/... of
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of the Works the Contractor shall at his
own cost and within such reasonable time
as shall be specified in such order re—
move from the Works any materials which
in the opinion of the Engineers are not
in accordance with the Specification or
their instructions and substitute proper
materials therefor, and remove and pro-
perly re-execute any work executed with
mgterials and workmanship which in the
opinion of the Engineers are not in ac-
cordance with the Contract Document or
their instructions, and amend and make
good any defects, shrinkage, defaults or
other damage which may appear arising
from defective or improper materisls or
workmanship or from any neglect, omis-
sion, act or default of the Contractor.
Until the date of taking over the Works
from the Contractor for the beneficial
use by the Council, the Contractor shall
be responsible for any damage to the
Works which may occur from any accident,
fire, drought, flood, frost or tempest."

-

The argument was that the first part of this clause imposes main-

tenance obligations on the contractor "during the progress of the

-

Works"; that if "the Works" there mean the contract works as a

- - -

whole, there would not be three maintenance periods of 12 months

for each section; that, having regsrd to the dates for

7/+++ completion
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completion of the generators, the period of maintenance in res—
pect of the first would be 23 months longer than that of the
last; that this was ;n inherently improbable situation; that
therefore "the Works" in the first sentence of clguse 10 must
mean a section of the workg; and that the same meaning must be
given 10 that expression in the last senitence of the clause.
Finally, it was contended that it could not have been intended
that the contractor must continue to /)2 bear the risk of, or in-
sure, a completed generator which was already in use by the
council, until the completion of the totality of the works cord-
tracted for.

For all the foregoing reasons the contention on be-
half of the contractor was that the words "the Works", wherever
they appear in clauses 10 and 23, mean_a section of the Works.

As to that, one must start at the beginning, with
the basic rules for the interpretation of contractse The con-
trac%, drawn up by the couneil, is cénféiﬁed in three documents
described as the memorandum of agreement, the conditions of con—~

tract, and the specification. It would appear that the condi-

tions of contract were adapted from a standard form which the

8/.;. council
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council usess It is therefore not precisely tailored to the
particular facts of the contract in question. However, it is
the parties'! contract and the basic rule is that it must be con-
strued according to the plain and ordinary meaning of the words
which they used, unless it is clear that something else was inten-
ded. The Court's task is one of interpretation: 1in the absence
of clear indications to the contrary it cannot depart ffom the
plain meaning, even if it were to think that certain provisions
are unusual ox drive a particularly hard bargain.

Now I do not think that there can be any doubt but
that the plain meaning of the expression "the Works", in a buil-
ding or an engineering sense, is the totality of the undertaking.
As applied to the contract in this case it would mean the totality
of the works contracted for. Hence the enquiry is whether there
isua sufficient basis for excluding that plain meéning in the last
sentence of clause 10 and in clause 23{(a). To answer that en-

gquiry one looks at the rest of the contract. The following

considerations seem to0 me cogent -
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(i) The plain meaning aforesaid is supported
by the wording of clause 2 of the memo-
randum of agreement. It provides that
the contractor shall at his own cost and
risk supply the plant and materials and
execute and perform in strict accordance
with the contract "the several works and
things described 05 referred to therein
(hereinafter referred to as *the Contract
Works')". The expression "the several
works and things" smounts %0 a definition
of "the GontractQWorks“; and it supports
thegconnotation of plufality and totality,

as distinct from a piecemeal approach.

(ii) Where the parties intended to include the
words "or a sectiony they said so. For
examplé, clause 26 of the conditions of
agreement contains a provision for liquida-
ted damages for delay. It concludes:

"Any penalty which may be exercised in res-
ﬁect of delsy in completion as described
shall be limited to 15 per cent of the Con-
tract Works or of such section, as the case
may be." Similarly, clause 27, which deals
with thé council's remedies in respect of
defaults by the éontractor, refers to the
completion of "the Works or any part there-

of".  Again, clause 29 provides for payment,

10/foo ap.d
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(iv)
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and in paragraphs (d) and (e) it pointed-

ly avoids the notion of the totality of the
Works with the words "after each part of the
Contract Works has beén taken over by the
Council". Lastly, clause 34 confers on

the couﬂcil the power to use "any section

of the Contract Works" which,‘though not
completed, can be used without material da-

mage thereto.

It was argued, contra, that when the parties
intended, in a couple of instances, to refer

to the totality they said so, with words such
as "When the whole of the Contract Works are
comﬁleted" in clause 86 of the specification.
See also aFinal completion of the Works" in
clause 18 of the condition of contract;« and
"Whole of the Contract Wrks" in clause 5
%hereof. This argument is ﬁnavailing. There
is no relevant difference in meaning between the
Contract Works, the Works, and the whole of

the Contract Works; and nothing turns on which

is used. But there is an antithetical diffe~

rence between any one of those expressions and

the concept of a section of the Works. They

are as different in meaning as the whole is
from the part. Hence the significance of the

pointed use of the word "section" referred to

in (ii), supra.

While there is no d;rgot definition, in the

11/... memorandum
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(vi)
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memorandum of agreement, of "the Contract
Works" or "the Works", the pérties rather
went 5ut of their Wa§ %0 define the word
"Section" as meaning a section of the Con-
%ract Wofks for which a'separate date for
completion is stipulated. Because of this
specifically and clearly defined concept
of a part as distinct from the whole, one
would be slow to read "the Works" as mea-
ning a section thereof, unless the context

and subject matter clearly so require.

Although clause 3 of the memorandum of agree-
ment requires the contractor 1o commence the
Contract Works and to proceed continuocusly

with them until "each section thereof" is
completely finisﬁed, this affords no érgument
for the view that this is a contract to be per-
formed by sections. There is only one con-
tract, and it is for the performance of the
totality of the workse. True, the contractor
commences it by étarting on the first generator;
but that is merely the inception of the whole.
There is nothing unusual about that concepte

There always has to be a beginning. R

I am unable to agree with the argument on be-

half of the contractor that there is no stipulated

12/..‘ date
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date for the completion of the Works as a
whole. A deadline is fixed for the com-
pletion of each generator set, and when
the third is completed there is nothing
left for the contractor to do - the Works

as a whole will have been completed.

(a) On an snalysis of clause 10 I accept
the contention on behalf of the council
that this clause deals with two distinct
concepts. The first relates to supervi-
sion by the Engineer: he may order the
substitution of proper materials, and the

re-execution of work not properly done.

And the contractor is obliged inter alia to
meke good ény defects arising from any ne-
glect, omission, act or default on his part.
The last sentence of clause 10 is not in any
way connected with or related to the fore-
going. Indeed, this last sentence should
be in a separate clause. It imposes on the
contractor responsibility for damage caused,
not by any act or omission of his own, but
by accident, firg}drought, filood, frost or
tempest.  Some of these-savour of what are -

called Acts of God.

(b} There is no real difference in meaning

13/+.. between
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between "the practical completion.and the
taking of beneficial occupation of the
Works" in the first sentence of clause 10,
and "%he date of taking over the Works from
the éontractor for the beneficial use by
the Council" in the second sentence. But
individual éenerators have different comple-
tion dates, and "during the progreass of the
work" means "whiie erecting any one of the
genel;ators".~ And the first sentence of
clause 10 adds the words "and within twelve

months" etc., while these-are absent in the

second sentence.

(e) A1l the foregoing indicate that there

is no correlation between the first and the
second sentences of clause 10. Hence, even
if one were to interpret "the Works" in the
first sentence as meaning—or including g
section", that provides no basis for a éimi-
lar construction of "the Works" in the second
gsentence. This anaiysis of ciause 10 in my
opiﬁion refutes the argument based upon it on
behalf of the contractor.

Clause 23{(a) obliges the contractor to insure
certain things from damage by or resulting
from fire, from the commencement of the con~

tract (i.e., in 1965) until the practical

14/... completion
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completion and taking of beneficial occupa-
tion of the Works. This clearly means from
the beginning to the end of the whole con-
tracte. The things to be insured are:
"the Works and all materials, tem-
porary buildings, staging, fixed
machinery and plantdf vested in the

Council under the provisions of
Clause 18",

And the amoun% of the cover is "“gsuch amounts
as the Eangineers shall from tim; to time de-
termine". Clearly the amount of the cover

. - . WHICH RRE
varies according to the value of the items, on

A
the premises and liable to injury. And the
materials etc., all belong to the council in
terms of clause 18. If the latter are to be
insured, why exclude a completed generator
from insurance? In the context there is no

warrant for confining the insurance to each

section or generator while it is being erected.

Finally, it was argued that for a generator

or section %0 remain on risk and on insurance
to the contractor after it is in use for the
council's service, would he so ineguitable as
to be uﬁintended; As to-that, one only has

to look at the plain language of clause 2 of
the memorandum of agreement and clause 8 of the
specificatione. The latter reads: "Until

the Contract Works have been

15/... completed
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completed ... the Contractor shall be re-
sponsible (subject to the Memorandum of

Agreement and the Conditions of Contract)
for the Contract Works whether under con-

gtruction, during tests, or in use for the

Council's service" (My italics). And one

reads this with ciause 2, which requires the
contractor to execute, in strict accordance
with the contract, the several works and things

therein, "hereinafter called *fthe Contract

-

Workgt", It is plain, in my opinion, that

in botﬂ of those clauses "the Contract Works"
mean the totality of the works contracted for;
yet until their completion the contractor is
responsgible for them from start to finish,
whether under construction, during tests or

in use for the council's service. Not only

does the latter provision negate the notion of

& piecemeal and sec¢tional approach to the inter—
pretation of the contract, but it also disposes,
because of its clear language, of the argument
for construing the last sentence in clause 10
and clause 23 by reference to considerations

of equity. As stated earlier, the court cannot
re~-draw the parties'!_contract, even if it in-

cludes what appears to be a very hard bargain.
To sum up -

(a) The plain meaning of "the Works", in the last

- -
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gentence of clause 10 and in clause 23,
is the totality of the works contracted
foro

(b) Reviewing the factors listed above, in
their cumulative effect, I am of the opi-
nion that it does not appear that some-
thing other than the plain meaning was
intended in the last sentence of clause
10 and in clause 23.

(c) The words in question, in the last senten-
ce of clause 10 and in clause 23, must
therefore be construed according to their
plain meaninge.

(d) It follows that Franklin A.J. was right

in granting the declaratory order which
is the subject of this appeal.

In the result, I would dismiss the appeal with costs,

including those occasioned by the employment of two counsel.

G.N. HOLMES

JUDGE OF APPEAL.

Steyny, C.J. Concurs.




