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IN THE SUPREME CCURT OF SOUTH AFRICA

APPELLATE DIVISION

In the matter between:

WILLTAM MARAS ceeciececcsnnscsncossscssensea APPELLANT
(Defendant a gquo)

AND

———

SUSA.NI‘IA MARG’ARETHA P/IA.RAS R E R N E YY) RESPONDENT
(Plaintiff @ gquo)

Coram: Van Blerk, A.C.J., Rumpff, Wessels, Jansen, JJ.A.;
et Muller, A.J+A.

Heard: 28th September, 1970 Delivered: Lo ~lewmier, /570
JUDGMENT

JANSEN, J.A.:-

The appellant and the respondent met each
other early in 1967. They were then both attending the
Summer School at the University of Cape Town. He was a
bachelor of 51; she, a woman of 25. They fell in love,

~and after a short engagement were married on the 15th August . _

1967. Their first and only child, a boy, was born on the

22nd of June 1968. By that time, however, serious rifts had

appeared sseeesee [f2




appeared within the lute, culminating in a fixrm of attorneys,
acting on behalf of the respondent, informing the appellant,
by letfgr dated 2nd August 1368, that the resgondént proposed
instituting an action for restitution of conjugal rights and,
failing compliance therewith, a decree of divorce, custody of
the minor child and maintenance for herself and the child.
This action, however, did not meterialize as shortly there-
after the parties were again reconciled, in the sense of
agreeing to an earnest endeavour to eliminate causes of
friction. But this was not to succeed permanently. On the
28th March 1969 the respondent left the common home, taking
the child with her, and on the 3rd of April 1969 she issued gz
combined summons claiming relief similar to that adumbrated
in the letter of the 2nd August 1968, but with an additional
alternative c¢laim for a judicial separation. The alleged
conduct by the appellant, relied upon as constituting a

constructive desertion or, alternatively, grounds for a

N _——— . —— -

judicial separation, was the following:-

(1) DeTendent persistently finds fault with
Plaintiff, bickers and argues with her,

criticizes «..ee /3




criticizes her, humiliates her and makes
hurtful and deprecatory remarks regarding
her capabilities as housewife and cook;

(ii) Defendant abuses Plaintiff and has on
occaseions assaulted Plaintiff by striking
her in the face and pushing her around;

(iii) Defendant constantly criticizes Plaintiff
over her handling of money and keeps herx
¢« short;

(iv) Defendant fails to treaf Plaintiff as a
wife, to discuss matters with her and to
take her out;

(v) Defendant sulks at length and refuses to
talk to Plaintiff for days on end when
displeased with her;

(vi) Defendant has frequently told Plaintiff
that he wishes her to leave."

Save for admitting "occasional arguments and differences of
opinion, not uncommon among recently married couples”'and
slapping respondent once in the face, immediately after

the respondent had slapped his face, during an argument on
the 24th March 1969, the appellant in his plea, denied all
these allegationg and stated that he was "anxioﬁs to
receive" the respondent "and to resume cohebitation with

her as soon as possible."

- — - . - - —_— . —— [ [ —_——— e —— —_—

The matter was heard in the Cape of

JLTUUI:.L_HUFU Provirerri—Pirteterns PFrre—tonrt—foomm—the
respondent's allegations in the main to have been established

and s e s mer o e /4'




and granted a decree of judicial separation with the an-

cillary relief claimed - it being common cause at the end of

the trial that the respondent had failed to prove an intent

by the appellant to terminate the marrizge. The present

appeal is against this order.

The respondent's case rested on the

evidence of herself, of her father {(IMr. Bruwer), and Dr.

Louw, a psychiatrist, who had treated her from the 5th of

January 1968 to the 10th of April 1968. Opposed to this,

and in many material respects acutely at variance with it,

as adumbrated by the pleadings, was only the evidence of the

appellant himself. These conflicts the Court a guo re-

solved against the appellant:-

"0n the issue of credibility I have no doubt
whatever that the truth lies with Plaintiff,
her father and Dr. Louw. The demeanour of
all these impressed me +ases'

"On the other hand Defendant's demeanour was
_far from impressive. _He was evasive and _
shifty under cross-examinatioN..scssecec.,,
Defendant's evidence in certain respects

— GGy eu e y—rirae i
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In challenging to some degree, this unqualified acceptance
of the evidence of the respondent and her father, lir. Snitcher,
on behalf of the appellant, contended that Iir. Bruwer en-
deavoured to conceal to scme extent his contemporaneous
knowledge of the difficulties between the parties and to
minimise his own contribution thereto, and that it emerges
from the respondent's own evidence that she was prone to
exaggerate, lacked candour on occasion and was untruthful in
a few instances. It was suggested that the appellant's
genuine desire and hope thzt the parties should resume cc-
habitation, had precluded a too vigorous an attack upon the
respondent's credibility at the trial. However, a cereful
reading of the record, with all the criticisms in mind,
would indicate that there are only two issues in respect

of which the respondent could, perhaps, be seriocusly

fzulted. The first reletes to her income prior to her

marriage. ——In cross-examination -she conceded that she had —— -

once told the appellant that she earned cornsiderably more

than ...evevne.. /4D
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than was actually the case, and she explained that she had
done so "because I telephoned the University to find out
what I had received and they gave me the wrong information."
This presupposes that she did not then know how much she
had earned, and she had some difficulty in explaining her
ignorance. No doubt the fact that she was not dependent
on her salary (as will appear later), which was paid into
a savings account, and that deductions were made for inccme
tax purposes, had some bearing on the matter. The Court
2 guo was of the view that she "may well have inflated her
income" but that she "may not have been aware cf her pre-
cise salary." The second respect in which the respondent
may perhaps be faulted relates to a visit that a Father
Pietersen paid to the parties. It was suggested to the
respondent in cross—examination that on an occasion (the
date not being specified, but apparently while the parties
were living in a house in Crchard Street) she had feigned— —— -

unconsciousness to avoid seeing Father Pietersen

2N cereseescanas /5




and quite unnecessarily so frightened the appellant that

he called in a doctor. The respondent first replied that

the appellant had hit her, but then changed this to say

that he had pushed her, so that she fell and fainted. The

toning down of her allegation is, however, guite consis-

tent with only a momentary lapse into exaggeration, quick-

ly rectified, and hardly to be considered as a significant

disclosure of general untruthfulness. The allegation

that she had fainted, is, however, somewhat puzzling as

this incident was never part of the respondent's case nor

was it pursued further in cross—examination. Bearing

in mind that otherwise consistent excellence of the respondent

as a witness, it would nevertheless be impossible to find

that the Court a guo erred in its assessment of her

general credibility. As to Mr. Bruwer, the criticisnm

directed at him may well not be completely without founda-
—— - -—tiony but Wis apparent inability to Temember certain matters

and apparent ignorance of others is certainly not inconsistent

With ®ec s /Sa




with bona fides.

On the whole it is clear that the
strong findings on credibiliity by the Court a guo must be
accepted and that in consequence the history of this un-
fortunate marriage must in the main be derived from the
respondent and her witnesses.

Initially, the marriage was relatively
happy. The parties resided in a flat in Grosvernor Sguare,
Rondebosch, where all their meals were provided by the
restaurant. The sum of the respondent's duties as house-
wife was apparently to meke the early morning tea (a chore
soon taken over by the appellant) and run the household
on an allowance of R350 per month. Out of this she had

to provide foxr the rental of

approximately .. /6




approximately R280 (inclusive of meals) peyhonth, expenses

in regard to laundry, wines, chemist supplies etc., and her
personal requirements (including clothes). She was able %o
continue as a Jjunior lecturer at the Stellenbosch University
and her studies for a doctorate in the classics. She saw

her parents almost every weekend - they visited her and often
had lunch with the parties in Grosvernor Square, or the latter
vigited them at their flat in Paarl.

In about October 1967, the respondent
discovered that she was pregnant. She suffered from re-
sulting nausea: "I could not eat or drink; I could eat
literally almost nothing - .eee.. That whole business fell
through about tea making and getting up early”. She could,
obviously, not continue lecturing and was forced to resign.
The nausea continued until approximately the end of December
1967 and later occasionally recurred. During this period

the appellant -

"was very kind. When Dr. Claassen the gynae-
cologist, advised us that it would be a good

TR~ I0Y M CO get away Irom the coniinement

of the ® & & o 0 b o /7



of the flat and the aloneness of the flat he
agreed kindly that I could go to my parents".

ihe latter regularly spent the month of
December in a house at Hermanus, and, as so often before her
merriage, the respondent joined them there on the 1lst of
December. She remained there until abcut the 27th.

When his commitments in Cape Town
allowed, the appellant went to Hermanus and he actually
stayed over for Christmas.

The respondent's return to Grdyernmor
Square at the end of December herzlded a period of stress,
which was to tax the marriage to breaking point and culminated
in the issue of summons by the respondent in August. The
parties had some time befcre decided to take a house with

the idea, inter alia, of enabling the respondent to gain some

experience of actual housekeeping.  During the respondent's
absence the appellant had located a suitable house, in
Orchard Street, Newlands. _The appellant obtained a leave

and the parties moved there on the 6th of January 1968.

The respondent was now for the first time burdened with all




the responsibilities, anxieties and chores attendant upon
the running of a house, with a swimming pool, as cpposed
to a flat, with meals provided. Likewise, the appellant
was for the first time (apparently) to be made fully aware
of the expenses involved in maintaining the standard of
living to which they were accustomed in the sphere of such
altered circumstances.
Physically, the respondent was then much

better than she had been during the previous months but a
degree of tension and derressicn that had manifested iteelf
earlier, had become much worse. Dr. Claassens, her
gynaecologist, referred her to a psychiatrist, Dr. J.C..Louw,
who saw her for the first time on the 5th of January 13968
(viz. the day before the parties moved into the house in
Orchard Street).  According to Dr. Louw:-

"when I fi%t saw her, and for the majority

of interviews following that, her mood was

one of being despondent, depressed, there
were numerous times when she cried in my

presence'.

’l‘ree_tmantjmy_ D e Lot wbhich dnvoluwed intexr alia 'the__P;;e_—g____

scription of a tranquilizer and later an anti-depressant,

WaS ‘tO L LB B B A /9
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was to continue until terminated by the appellant (under
circumstances to be mentioned later) at the beginning of
April.

The respondent's mental state upon her
return from Hermanus, despite her spernding almost the whole of
December with her parents, must no doubt largely be attributed
to her pregnancy and her perhaps unconscious fear of the
inexorable approach of the ordeal of childbirth.  She
obviously needed sympathy and tact - which the appellant,
apparently as a result of a lack of sensitivity and under-
standing, was incapable of proffering. This, understandably,
led to a sense of grievance on the part of the respondent.

A lack of rapport, however, seems to have been inevitable in
view of the difference between the parties in age, back-
ground, temperament, hmbits and opinions.

A 5achelor of 51 when he met the respondent,

the appellant may well have been described as a self-ma@g man

of the world. He was born in Poland and received a poly-

technic education, directed at mechanical engineering. When
Poland fell in World War II he made his way to Prance and was

- — there * " T e s /10 cTT
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there trained as a pilot. When France in turn was overrun,
he made his way to England. Ultimately, after the war,

in 1948, he came to this country, acquired a small garage
and then, financially, went from strength to strength,
branching out into the property and hire purchase discount
spheres. At the time he met the respondent he was a man
of considerable wealth. Fe wes of the Roman Catholic
fzith and despite his sojourn in this country spoke no
Afrikaans. One would have thought that he had very little
in common with the respondent. She came from an Afriksaans,
Dutch Reformed home with strong academic leanings. Her
father, a former headmaster of an Afrikaans school, was
head of the Training College at Paarl; she herself had
obtained her M.A. degree at Stellenbosch in 1964, with
Latin as her major subject, and had been appointed a junior
lecturer whilst continuing her studies for a doctorate.

She was an only child, very attached to her father, confessing

to have had no serious romantic involvemrent before meeting

thre—=preXiamt: She nEd obvIously led a sheltered life.
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At the time she met the appellant she, it is true, had her
own set of rooms in Stellenbosch and her own motor car, but
despite her earning R186.50 per month her father was paying
her rent and still supplying her with pocket money. Her
salary went, apparently intact, into a savings account,

which at the time of her marriage stood at about R3,000.00.

'She regularly went to her parents at Paarl during weekends

and often spent holidays with them.

The parties were undoubtedly set in
their ways. The appellant was painfully neat and an early
riser; the respondent was neither. Their views on the
proper role of a wife differed substantially. He envisaged
a woman devoting herself exclusively to her husband and home,
a wife sharing breakfast with him before he left for his
office, a wife always there to answer when he telephoned and
to0 welcome him home on his return in the afternoon. The
respondent, however, did not envisage marriage and mother-

hood as being an obstacle to the continuation of her studies

and taking part in the proceedings of the Classical Associa-

tion, or as affecting her relationship with her parents.

_ o . . She seiuu,.frp



12
She thought that "you could be a good housewife and be a
good mother and have a further interest as well". The
appellant did not share her enthusiasm for gramaphone re-
ccrds and books, and was to prove reluctant to spend money
on them. It is true that the appellant did make an effort
to acquaint himself with the respondent's chosen field of
study but this was to prove unsuccessful, in the sense that
the appellant was soon te feel, rightly or wrongly, that the
respondent was rather patronizing in regard to his efforts.
The appellant's interest (apart from his business) centred
on his home. At the time of his marriage he had a plot at
Constantia and during the first half of 1968 he took the
initial steps towards building their future home there,
having plans drawn, etc. He was happy to spend his week-
ends working on the site, tending the trees he. had planted
and making improvements. The respondent did not find this

activity "very entertaining" and preferred not to accompany

hinm. In spite of continued, regular visits by her parents

oveTr LT WeEReNnAs, vie appellant's absences were soon to
cause her to believe that she was being neglected by the

appella_nt- s /13
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appellant. Money was also a subject of potential hazard
to the marriage. The appellant did not mind spending large
sums upon what he considered to be investments and having a
resale value, but he preached economy in respect of the
housekeeping. Thus he gave the respondent an engagement
ring said to be worth R4,000.00 and was later to offer to
buy her a fur coat for R9G0.00; he was to build a house
valued on completion at R100,000.00 (including the land),
to purchase antigues valued at between R5,000.00 and R7,0C0.
00, Persian carpets for R5,000.00, and paintings valued at
R10,000.00 — but he was reluctant to increase the respon-
dent's allowance by R50.00 per month when they moved into
the house in Orchard Street. The respondent was to resent
what she considered to be this "stinginess" of the appellant
in respect of the housekeeping and herself, particuiarly
when he was meanwhile, for example, buying, well in advance,

The aforegoing does not profess to be

an exhaustive catalogue of the elements of initial incom-

patability, which were to be exposed after the parties

N - TIOVEd veervenns /i&



14,
moved to Orchard Street, but it will at least serve to il-
lustrate the great need then for considerable adjustment and
adaptation by the parties if the marriage was to succeed.
The inherent difficulties were no doubt not such that they
could not have been overcome by understanding, patience and
tact. These gualities were, however, sadly lacking. The
appellant was an emotional and excitable person, often acting
impulsively and explosively. In certain respects he lacked
sensitivity and understanding. He was intolerant of what he
considered the respondent's failings and believed he could
"make" her a good housewife. He made moral issues of being
neat and getting up early, and was inflexible in his approach
to housekeeping expenses. On the other hand, the respondent
was a spirited woman not prepared to be dominated orta adapt
herself to any marked degree to her husband's ideas. No
doubt her physical and mental state during the first half

of 1968 aggravated the position, as also the presence of her

parents who came to visit her on most weekends. They were

a potential source of annoyance to the azppellant as a result

0of the eecevesss /15
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she mentioned to the appellant that the rental of R200 left a
balance of only R150 and that she doubted whether, with the
additional expense of a maid and the upﬁeep of the swimming-
pool, that would suffice. In her own words:-

"And he was surprised, he was very surprised.

He almost immediately got excited and sgid

other people were living on half of that amount

with twice as many expenses, and it should be

quite enough."

She begged him for an additional R50, in
the end being reduced to tears, =znd he then, eventually, said
"it was agll right." The additional amount was, however, only
to be paid as from the beginning of April. As the appellant
had himrself paid the January rent for the Crchard Street hLouse,
the only rent the respondent was to pay for January was R54 for
6 days at Grosvernor Square, leaving a balance of Ri46 at her
dispossl. Spreading this sum over the period Jénuary - March

she thereafter, in effect, worked on the basis of an allow-

ance of R400 per month. The appellant had apparently not

fully realized this, for on the 3rd of April a casual remark

py—the—meapontent—iroughrt—tt—to—tricottemtiomr witir TRt A tEo=

phic result:-

NI 521@ veesees /17
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"I said to my husband that I had seen a copper
thing that morning that I would Like to buy
for the house, and he said: Buy it. And I
said no, I can't, I have overshot my allow-
ance somewhat last month.

Did you say that in a serious vein or a

jocular vein? ..... ©No, it was quite in a
playful vein. I d4id not think for a moment

it was going to cause anything. And he was
immediately furious. He stormed out of the
room, and did not szy a word. And I ran after
him and I szid: What is the matter now?

What on earth is the matter? And he said:
How can you spend more? You only get R350."

She reminded him that he had "promised" in January to increase
her allowance by R50. He at first denied this and then said:-
"I have changed my mind. You don't need any
more, you can live on less than that. T
will teach you to be a thrifty housewife.™

Later that evening he was still furious and told the respon-

dent inter alia that he would sleep better if she did not

sleep in his room. As a result the respondent srent the

night in another room and locked herself in. The next

mornings-

"He created ;-scenewin the presence of the
gservant, which wz2s most humiligting. He

shouted that it waos my - duly—to-come—and

make brezkfast for him. And I was very

scared, «.eesees /18
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scered, I was in a very bad nervous condi-
tion at the time. And he did not mske it
any better after that. When he insisted
that I come out of the room, and %hen I
would not, he cecllected all the keys from
all over the house trying to get in, and I
was getting more and more upset. It was
6ertainly unexpected and uncalled for, andg,
as I say, it was a very embarrassing scene,
that I had to face the servant afterwards.
Were you in fear? ..... Yes, I was."

Meanwhile the respondent was undergoing
treatment by Dr. Louw. He had suggested, during Januvary,
that he would like to see the appellant as he felt that the
relztionship between the parties contributed to the respon-
dent's mental condition. According to Dr. Louw the aprellant,
however, "felt that he had nothing to do with her problem and
could not see why I wanted to see him in this regard." On
the 27th of ¥arch the appellant telephcned Dr. Louw to enguire
why the respondent showed no improvement, Dr. Louw then again
said that he would like to see the appellant, as he thought

the "disagreement" between the parties affected the respondent,

but the apﬁgiian% I'ﬁ*.?,e;me’d to feel that he had no contribution

C PR - b > wa 4
rr-compy reIICIIT U LI L

to the prohlems it scemed-to—be—beyond
anything he might do could affect her illness." Dr. Louw

then CRE N B A A R I /19
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then became angry and terminated the conversation. The
appellant's reaction was to forbid further treatment by Dr.
Louw. The respondent, however, saw Dr. Louw again on two
more occgeions, the lest being on the 10th of April 12968.
Br. Claassens was informed of the zppellant's attitude and
he telephoned the respondent's father, an old accuaintance,
and told him about it.  The Sunday thereafter (presumably the
7th of April) the respondent's parents visited the respondent
at the house in Orchard Street. During the absence of
the appellant, who was working on the plot in Constantia,
the respondent told them of the strained relations with
her husband.

Thereafter the respondent's mother came
to stay with the parties. It is not clear when she actually
arrived, but she had been there for some days, apparently,
when znother sericus quarrel occurred between the parties.

This was on PFriday night the 19th of April, and it arose

from the respondent's intention to attend a meeting of the

Classical Association Committee the next daye In the

course of the quarrel the appellant =aid inter alia:-

I "Why dO s s emieasn /20 .
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"Why do you keep on going to these things?

You are a hcusewife now ..... I'1l1l make

you forget a2ll your Latin and Greek .....

I'11 make a proper housewife out of you.

I'11l teach you to do things the proper way

eesee Give me back my rings. We are no

longer married."

The next day, Saturday the 20th of April

1968, the eppellant telephcned the respondent's father at
Paarl and told him abruptly and laconicelly: "Iy marriage
to your daughter is a failure." No doubt because of his
then awareness of the metrimonial troubles, lr. Bruwer im-
medistely jumped to the conclusion that the marriage was
breaking up. A1l that he sgid was "I will come immediately,"
which he did. Mr. Bruwer concedes that he was indignant

and hurt and under emotional strain. That afterncon he

managed to see the appellant alone and told him inter alia:-—

"When the first time you struck your wife it
must have been the lowest moment in your

life eesee If a man prevents his wife from
getting medical care that has been prescribed
or advised for her, then it is a terrible

— thing to tzke ontd your conscience."

The gppellant kept himself under ccntrol and reassured

"

Ir. Bruwer ss.... /21
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Mr. Bruwer that he was not deserting the respondent.
lr. Bruwer did not, so it seems, rezlize
the appellant's resentment and remained there until the fol-
lowing afternoon (Sunday). He returned to Paarl but
Mrs. Bruwer remained. That night the appellant said to
the respondent:-
"¥our father must stop interfering in this
merriage. You will tell him not to set
foot in this home unless I invite him."
She replied that she was not prepared to carry a message
like that to her father. The next day (ilonday April 22)
the appellant telephoned Mr. Bruwer and abruptly said
"T want you not to come to my house again." As to Hrs.
Bruwer, reference may be made to the following passage
from the respondent's evidence-in-chief:~
"And then, what happened as regards your
mother? «.... Well, two days after my
father had been forbidden the premises,
he told me that my mother was to leave.
Actually, he asked me: fHasn't your
T “father come to fetch your mother today®/ T

So, I said no, I was genuinely surprised,
I said !I mean, you know it was the advice

of the doctor that it would be a good
thing for me to have my mother here at

this secoceses f22
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this stzge./ But he insisted that she must
leave; the next morning just before he leftd,
he again stood in the door and he said: {Your
mother must leave this house today” - ¢that is
ny last word.” And when he returned that
night she was still there, he refused to come
to dinner and he sulked the whole evening

and after we had gone to bed there was a
terrific outburst again and he said: 'Your
mother must get out of this house, she is
driving me crazy. I will get a heart attack.
I will have her fetched by the Police, I will
have her evicted, I will get an order from
the Supreme Court.! And then he rushed

down the passage and he went to sit in the
lounge, for some time. WYell, anyway, the
next morning he guite calmly pointed out to
me that a Court order would be z2n exceedingly
unpleasant thing, because of unpleasant pub-
licity and that, moreover, my father would
have to pay, it would be about R400 or R500
and that he would not like that very much."

Mr. Bruwer fetched nis wife on Thursday
the 25th of April. They did not again visit their daughter
at her home until after the 1lst of June, when the appellant
having relented, suggested that the respondent should phone

her parents and ask whether she and the appellant could have

. -Sunday dipner with them at their home in Paarl the next day.

This was arranged and, in consequence, the breach between the

appellant and his parents-in-law was, at least superficially,

restored.
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It will have been noted that in his
conversation with the appellant on the 20th of April, lir.
Bruwer raised two matters: firstly, the appellant strik-
ing his wife and, secondly, preventing her from getting
medical czre. hAs to the first, it is not at all clear
to what he was referring. His own evidence in this re-
gard is far from satisfactory, not did the respondent in
her evidence-in-chief,complain of such an incident.
Whatever incident Mr. Bruwer had in mind may in fact have
been so trivial that the respondent had forgotten about
it at the time oFf the trizl as a ground for complaint.

On the other hand it could relate to the so-called Father

Fietersen incident, but this is no more than speculation.

The R /24
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The second matter raised by lr. Bruwer
on the 20th of April, viz. preventing the respondent from
receiving medicel care, was clearly a reference to the
appellant's stopping the respondent from continuing treat-
ment by Dr. Louw. At about this time the appellant,
however, arranged that she should consult Dr. Cooper,
also a psychiatrist. Vhether this was as a result of
ir. Bruwer's intervention is not clear, but be that as
it may, Dr.‘Cooper treated the respondent during April ang

thereafter.
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During the appellant's vehement reaction
to the continued presence of his mother-in-law after the 22nd
of April, he also at some stage told the respondent, apparent-
ly because she was not prepared to persuade her mother to
leave, the following:-

"You are being disloyazl to me. I will punish
youe. You will not get R400 next month."

The appellant in fact carried out his threat and only de-
posited R350 to the respondent!s account on the l1lst of May.
The respondent upon discovering this decided not to pay the
rent for May and on the 2nd of May typed a letter addressed fo
"Dear V." and signed "Yours Sincerely, Suretha" setting out in
detail that R425 per month had been reguired to run the house-
hold from January to April inclusive, and ending upon the
following note:—

"Ae there was on 1/5/68 deposited.into my

account R350 (less + R45 overdraft from April)

= R305, it will be clear that, since R225 on

average is needed for food, personal require-
ments and sundries the R20Q could unfortunate——

e . A —————

ly not be paid from this amount this month."

That evening she—handeé—thip—tebter—to—the—gppreIlEnT. He
appeared to read it and then tossed it on the floor saying,

"YOU soosereess /26
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"You stupid little girl." As to what followed a few days
later, the most charitable construction to be placed upon
the arrvellant's conduct is that he did not realize that the
respondent actually intended not to pay the rent, and that
it came as af shock to him when the lzndlord telephoned
him to enquire wbhy it had not been paid. The appellant was
extremely angry and said "all sorts of nasty things" to the

respondent:-~

"Well, he said he could have me fetched, he
would call the Police and have a criminal
charge laid against me and that it was his
money and nct my money to do with what T
like, I must pay what he ordered me to pay,
I must remember that I had nothing when he
married me.

Did he refer to your background in very
strong terms? +.... Yes, he did.

Do tell the Court - I know it is not plea-
sznt? ..... Well, he said I lived in a
semi-slum when I merried him; that I had
esrned z miserzble salary and thet I had
only three dresses when 1 married him and
that now I had a wardrobe full, =211 for his
money, and that he would tell the landlord
tkat he had provided the money and that if
T don't pay it I will be sued."

Elsevhere in her evidence the respondent alsco gave this

version of what the appellant said:-
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"Do you realise that it is my money, it is not

yours to spend as you like? Do you realise

that you are stealing R20C from me, and that

I can heve you fetched by the Police? I

could put up with so much znd no more of your

parents; +then I had to threaten you with

Court and the same would hapren to you;

and I won't sleep tonight, you can sleep in

another bedroom, I sleep better if you are

not there."
(It should perhaps be mentioned that this passage appears in
the context of what was said when the respcndent gave the
ayrpellant the letter a few days before, but uron anelysis of
the record it is clear enough that it relates to the appel-
lant's reaction upon hearing from the landlord. Counsel for
the appellant has suggested that this was to attempt to mis-
lezd the Court, but it is, in my view, more consistent with
bonz fide momentary confusion). The respondent, having thus
been ordered out of their bedroom, or so she understood the ap-
pellant, then moved to the spare room. She was not again %o
share a bedroom with the appellant before December of that year.

A period of extreme ternsion now followed. _

There were numerous guarrels and recriminations, inter alia

about the respondent's parents who were then still forbidden

-the housel Tl’le ® 5 & s ¢ 0 v e /28
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The respondent told the appellant that ske could not "go on
on this inimical footing with my parents.™ The zppellant
Wwound himgelf up terribly" and said:-
"Then why do you not go back to Paarl? .....
I'11 meke you go back to Pazrl, I'll make
it so unbearable for you here that you will
heve to go back to Paarl. ..... There is
an unnatural relationship between you and
your father - homosexual or something, all
this kissing. Why do you not go and live
with him?"

On another occagion he told her:-

"I am the boss of this house, not you and
your father."

He denied that he had ever promised (as in fact he had done)
that if the child was a girl she would be christened in the
Dutch Reformed church. He would agree that they should
take another house in Claremont and then, after a quarrel,
would announce:-

"we are no longer going into the new house,

you don't deserve anything but a single
room, to live in a single room."

However, some improvement in the situation came about towards

tire— et f~May;—when—eas-—moniionsd—above,the_appellant took

the initiative in restoring, superficiszlly at least, relations

with his seeeeee /29
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with his wife's parents.

Their child was born on the 22nd of June
1968. On the 1lst of July the appellant effected a transfer
of their menage to the home in Claremont (referred to in the
evidence as Dr. HMoolman's house). The respondent was then
still in tke nursing home, but her parents assisted the
appellant in moving their pogsessions.

Upon her return home {(i.e. to the new
home in Claremont), the respondent and the infant were set-
tled in a separate room. She was accompanied by a nurse
who remained for a time to assist her. This arrangement
was in accordance with a previous discussion between the
parties, when the respondent had suggested that as the maid
would be going on leave and the appellant wcoculd not be
having his meals at home while she {the respondent) was in
the nursing home, she would probzbly be able to contribute

gsomething from her allowance towards payment of a nurse.

A week after returning home, the respondent took ill end was in

bed TTONrMZ T tempereature—eof—gboul. 106 _qccasicnally.”"  She,
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it would 2ppear, did not then in fact have encugh, to pay the

g .

nurse. As the appellant was at that stage aveiding the res-
rondent and not coming to her room, the result of some guarrel
that had again occurred, she wrote him a note asking him to
settle the nurse's account. The result was, in the res-
pendent's wewn words:i-—

"And that brought him in, on the Monday
morning before he went to office, and he said
to me: 'I demand to know what you did with
the money I gave you last month and since
you came out of the Hospital. You will pay
Sister Erasmus. That is my last word.'

And then he went out; and I tried to settle
matters with Sister as best I could, and I
was 111 in bed but I feverishly set out to
working out lists, accounting for each
separate item. And after he had received
it, he szid to me: 'I can't take your word
for this. I will want to see the chits in
future'y, which I proceeded to do during the
next 5 or 6 months; every month I handed
him a typed 1list, accounting for every item,
accompanied by every chit."

In the end the respondent somehow did pay the Sister herself.

During July there was no improvement in

the gsituation. Even the baby was to become a2 bone of con-

tention. Overly concerned over the baby, the appellallt

Was 8pt secesess /31
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was apt to criticise violently the respondent's care and
handling of the infant. Mztters scon came to a head:—

"ily husband called me to his room one evening
and said very solemnly: 'Suretha, we are
getting nowhere. If you are not prepared
to obey me, we will have to get a divorce.?”
He was quite calm. Things had really been
going from bad to worse, an untenable situ-—
ation and I agreed with him. I said:

fYes, I think that is the only solution?.
The next morning, before he left for office,
he called me from the beby's room again and
he said: 'Is your decision of last night
final?’ I said fYes/ And he said:
tI'1]1 be waiting for word from your attor-
ney then’. I think that was his ex-
pression. "

The result was the attorney's letter of the 2nd of August,
mentioned at the outset of this judgment.

It would seem that the respondent's mother
wes staying with the parties a2t the time, but be that as
it may, the appellant asked an aunt of the respondent, with
whom he apparently got on reasonzbly well, t0 intervene on

his behalf. He even consulted a searriage counsellor.

‘Despite his previous attitude he apparently did not wealIly  —— -

want_a_divorce. It_was then zgreed by the parties that

they would try agzin to make the marriage work. The

respondent .... /32
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respondent drew?é list of guiding principles which the appel-

lant accepted.

This document, dated the 5th of August 1968,

is to some extent a reflection of the many difficulties that

had gone before, not 21l of which have been detailed above.

It rezds as follows:-

1"

1)
2)

3)

4)

5)

6)

8)

We g0 to Dr. Cooper when necessary to discuss
our problems together.

Try to talk to me, also about your problems
when you come home at night.

Do not talk in an excited way if you can help
it - expecielly not where someone else can
hear it. I'1l try to do the same.

Do not lezave me alone for weekends on end;
take me and the baby out, please!

Let us agree that whenever one of us goes out
with one car the key o0f the other car is left
on the table in the foyer in case it is needed.
Try not to interfere with my personal habits,
unless they positively irritate you or in-
fringe on your personal likerty. (heater,
wine glass etcl) I undertake to try and do
the same. ‘

I see to the household and the cooking gener-
ally to the best of my abilify in return for
the house you provide and the money you pro-
vide it with. Neither of us is doing the
other g favour. Try not to create tension

- by withholding this money from me.

Try not to make negative comments aboutvﬁ§
housekeeping and cooking unless absolutely

necessenE—orgv—aonlt—complain_ahant the stew -

I do not make it to irritate you; <for the
sake of variety and economy.)
What I do with my sparetime is my concern -

e — - reading, seeees /33- o
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11)

33

reading, studying, sewing «.... Accept
(try) that my interests are in the main

not the ordinary feminine ones.

I am free to see my parents here, and go to
see them, with the baby when I like - I']11
be reasonable! +try not to say something
nasty ebout them to me, it hurts and I am
inclined to sting back.

If anything bothers you, SPEAK UP!
(witnin 2 hours)."

Two days later, on the 7th of August, the

respondent wrote an emotional reply to the attorney's letter

of the 2nd of Augusti-

"I am in receipt of your letter of 2 inst. and
note the contents thereof.

The contents are nonsensical and nothing short
of impertinence or gross discourtesy on your
part towards happy marrisd pecple. You are
out to create hostility because you live out
of hostility.

Keep awayl"

That very morning, before leaving for his office, the appellant

had also written a peculiar note to the respondent:-

haviour towards our son and me.

"y dear Suretha,
It was a great shock to me to see it this
morning at 2.00 a.m. your extremely bad be~

I have
seen several times before similar oceurrences
but this one wag the most violent. You told

me that the son has only 4 vests you could not
change his wet clothing, that I did not give

YOU sevvsneraes /34
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you enough money. I warn youw very solemnly
and ask very kindly to treat our son with
motherly tenderness he deserves.
Notwithstanding that you have apologised for
your (near %) behaviour twice and I ac-
cepted your apologies I wish to make it clear
that I shall not hesitate to take such a step

in order to protect our son as 1 may be advised.

Love."
It is clear that there could have been no real justification
for this effusion or its tone. It must no doubt to some
extent be attributed to the appellant's lack of sensitivity
and understanding as apparent from the following extract fronm
his cross-examination:-

"Now, surely Mr. Maras, could you expect your
wife to accept such a letter from you? .....
It wasn't a letter, it was a note which I
just wrote in a hurry before leaving for
office, and I do not see much wrong with
that letter. I could have found different

words or more tender wWOrds ssesecss o

In the spirit of the agreement to try
again, relations were somewhat better for some menths. The

respondent refrained from informing her parents of any dis-

agreements between her znd the appellant. The appellant

assisted the respondent to the extent of l1looking aIter the
baby during the early morning, before leaving for the office,
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s0 a& t0 enable the respondent to get some sleep after feeding
the baby. Occasionally, however, there were incidents rela-
ting to the respondent's untidiness and handliing of the infante.
"The o0ld ghost, the money problem was still there all the
time," despite the appellant now paying the rent of RIL0 him-
self, and giving the respondent R200 per month, in two equal
cash payments, for the housekeeping and herself, in addition
to paying the telephone account, the electricity account in
excess of R10, and the respondent's motor car expenses {but
not incliuding petrol). The respondent found this not to be
enough and was forced to cut down on her personal expenses,
spending a total of only about R18 to R20 for this purpose
during the rest of the year.

At the end of November things "went

terribly wrong again" because the respondent "was again R6
over (her) allowance."  Also when, in December, respondent

told the appellant that she really didn't have enough money

for clothes, as he could see for himself from the chits re-

lating to the housekeeping, he simply asked her why she did
not buy some for herself, as she had plenty of money (a

~ reference ..-... /36
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reference to her savings account). He even suggested that
the chits were false. Nevertheless, at the beginning of
December the parties again started sharing a bedroom, as the
respondent thouzght it time for the baby to sleep in his own
OO0, However, the guestion of getting up early again
caused trouble. The appellant had apparently resumed urging
the respondent to get up early, viz. at 7 a.m., and because
she did not, became furious. About this time, according to
the respondent:-

"eeoeses there was really a very ugly scene as
a result of this. He was on the point of
leaving for office and he said: {If you don't
get up at 7 o'clock tomorrow you will see what
will happen to you’'. I tried to keep him
back, I clutched him by his arm and (this is
in the door of the baby's room) he walked me
across the room - he pushed me across the
room and he pushed me down on the bed and he
started slapping my face. Well, I am afraid,
instead of just letting him go I still grabbed
his arm and I also got hold of his tie and
that made him furious and he grabbed my thumb
and he twisted it so that 1t cracked and we

 thought it had broken, and, I mean, it was ail
over g trivial ceceieees "

The parties spent 4 or 5 days over
Christmas (1968) with the respondent's parents at Hermanus,
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but it would seem not without some unpleasantness beforehand.
As an instance of the apbellant's inclination "to use
situations to punish" her, the respondent says:-

PPor instance, about this Hermanus holiday that
I have just mentioned; suppose we were to
leave on the 18th of December, then a week
before that there would be a row and he wculd
say to me: 'Your behaviour is such that I
cannct go with you to Eermanus, you had better
tell your parents that we are not coming'.
Which put me really into an intolerable
situation, because I could not let my parents
know without telling them that there had been
a row, and then we would have the whole circle
starting again about my parents interfering
and so on."

The new residence beding built in
Constantia was now nearing cocmpletion and at the end of
January 196S the parties moved back, temporarily, to Gros-
vernor Square. On the 14th of larch they were able to
take occupation of their new house.

This was clearly not a joyful event.

Relations were still far from cordial, as a few instances may

illustrate. In January, having again consulted a marriage

counsellor, The @ppellant nad OITersd to pay for EXPEISIVE
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items of clothing should the respondent ask for them.
Her real complaint, the insufficiency of her allowance
for her ordinary needs, could, however, not be removed by
the prospect of occasional expensive gifts upon applications
The temporary move back to Grosvernor Square, where there
was no housekeeping relating to meals etc., served to
emphasize this. Asked in cross-examination how much
the appellant then gave her, the respondent replied:—

"Well, actually he was under the impression
that I needed no money at all seeing that
there was no housekeeping and he kept saying:
But you have got money left over from Jan~
uary, because we left on the 27th of January,
surely you have got a lot of money left?

And then I occasiohally got R5 here and RI1O
there and so on. That was while we were
in Grosvernor Square."
In February the respondent tcld the appellant that she
thought it would be irresponsible to have another child,

as to try and bring up a child "in so much unhappiness

would be unfair to the child."” Even the gllow=nce to

be made to the respondent in the new house, viz. R300 in

- $ Ful e B LI SIS 3 % -l
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was only determined after discussion with the marriage
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counsellor. The very hcuse itgcelf was the result of
rlanning which had occassicned dispute. It can be in-
ferred that the preceding months 0f unhappiness had robbed
the respondent of enthusizsm for the new home.

At the time the parties tcok occupation
of the house, circumstances were stil]l chaotic. In some
respects the house was as yet unfinished and carpenters,
tilers and glagziers were still on the site. The re-
spondent felt that it might be wise if they went away for
a couple of days and suggested this to the appellant:—

"I said to him: 1'Don't you think it
would be better if we go away for &
few days' and he said 'If you go to
Pa, you do not come back?®.

Was he upset that you were going to
leave the very moment you moved into
the house, just when he needed you
most? He was angry at that? «..es
Well, he was obviously angry if he
gzid that.?

The appellant, one morning, was most unpleasant to the

respondent, in front of her dunt and the servant, gbout

having no brown bread to eat. At some stage {(whether

before esves.... /38D
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before or immediately after the quarrel about the cupboard,
to be discussed presently, is not clear) the respondent
again consulted the marriage counsellor, who advised "that
it would be a good thing t¢ be apart for a few days, to

let things calm down.™" The appellant agreed that she
could go to her parents for a few days but would not allow
her to take the child. In any event the culminating
crisis was precipitated by the arrival of a sewing cupboard,

or "working-top" with doors: that was to be built into the

faml]y e e o000 /39
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family room.  The respondent had, in collaboration with the
architect, designed it herself. The appellant thought it
took up too much room and sazid that the doors should be taken
off; the respondent insisted that the doors remain. In

effect, the respondent wanted the working-top with doors or

not at all; the appellant wanted it without doors or not at
all., In the gquarrel that followed the appellant insinuated
that the respondent had wasted R450 of his money and had
conspired with the architect behind his back. At some stage
the respondent retaliated by saying more or less the following:

"Tf that is your attitude, here is your ring; sell it to

pay for the cupboard." That evening (probably the 21st of

Ilarch), the matter was raised again. In the respondent's

own words:-

"T tried to explain to my nusband that even if
it was a little bigger and not exactly as he
had perhaps expected tkat it would be, it
seemed that we had spent so much on it, it
would surely be wiser to keep it, and also I

~do need a place tTo sew, 80 that he may =s well

have it. But he did not react at a2l1l, he did
not say yes or no or znything. And I went

on explaining, and I surpose that is what my
husbend calls nagging, and in the end I got
very excited and I said to him: I can't help
it if you are so stupid that you cannot

UIECTSEEIE o e oo SAD —
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understand an architect's plen. Ang that
Just set him off and he started slapring me.
He got more and more furious as it went on.
Where was the baby at that stage? ..... I
had the baby on my arm, and he tried to
grab the bzby from me."

In another passage the respondent saysi-

"This was a very bad argument and we both got

excited and in the end he started slapping
my face =nd saying all sorts of terrible
things and e.eceve.
Will you tell his Lordship the tyve of lan~
guage that he used Towards you? Don't say
he szid terrible things - I want you to re-
peat some of them...... Well, during this
argument he said to me: 'You are dirt!
This time I will divorce you; I will hit you
so much that the police will have to come
here.? And the end of the story was that

he = I had the baby on my arm during all thie
tine, this whole argument -~ and he tried to
grab the child from me - I was terrified by
that time, I rushed out znd called to the
maid to tzke the beby and he came zfter me;
he w:s not dressed, he was in his vnderwear
and he rushed after me end he took the baby
from the servant, although she protested;
she said: 'He is crying too much master,
pleace leave him'; he took the child and
gt: rted walking up and dovn in tre courtyard

with hir, but I thought this wze 2 sort of -
really a debasing scext of thing - situaticn
in front of the servunt. I hzve to work

Pl |
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The following Thursday the res;ondent
again consulted the marriage counsellor she had previously
seen. The latter telephoned the appellant, asking him to
join them, which he did. Tre marrisg e councellor tcld them
that they would make an unhappy home for the child and sug-
gected a separation or a divorce. According to the
respondenti—

"To her question my husband agreed that he
was not hapypy either and he said he would
prefer a @divorce to a separztion, because
in the czse of & separation cne cannot go
out with anyone else.

After you had left the lLlarriage Counsellor
did you and your husband that day lzter on
discuss it again, or did he get back to

it? +.... He ignored it completely, he
did not mention it again. He hardly spoke,
he just ke, t silent, and eventually I said
to him: Well, what about our problem now?

And gquite curtly he szid: Look, this
business seems to affect you more than it
affects me. You can make your own ar-
rangements. '

= — The following day (Fridey the 28th of

lfarch) the respondent telephcned the marrisge counsellor,

>‘-“*~"““-___,

received certaln =zavice &nd CHEN leleplnonsd Sy rather—tu
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fetch her. = He canmes that afternoon, and the respondent
returned with him to Paarl, taking the baby witn her. The
appellant did not realize that the respondent was leaving
peruanently and was under the impression trkat she was only
going to her parents {yi a few dzys. He kissed her good-
bye. The respondent aid not dissbuse him as "I wes
frightened and I could not face another confrontation
about - are we goiﬁg to have a divorce or not". She
afterwards telephoned the appellant ana teld him that she
would not return to him. The summons was issued on the
3rd of April.

The aforegoing narrative of the events
giving rise to the summons is primarily that of the recpondent
and her witnesses. Due regard has, however, been paid %o
the appellant's version, béaring in mind the findings on
credibility by the Court a guo, which have been accepted for
the reasons stated above. _ Consequently,. the appellant's_

evidence has, where 1in confcrumity with that of the respondent

and her wiitnesses, been accepted, and where in conflict with

the latter, rejected. Instances of appellant's evidence so

—— ' ol 77 rejected i.i.u.. /42 @
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rejected are: hkis claim to have slapped the respondent only
in retaliation after she had struck him first, the denial
that he had ever reacted harshly to the respondent's parents,
or ever received a letter regarding the rent from the re-
spondent, or threatened her with the police or told her to
leave their bedroom, and, generally, the explanation of
certain incidents, largely absolving himself from harsh
and unreasonable conduct, whilst imputing the latter to
the resgondent.

The Court a guo was satisfied that
when the resgondent left the appelliant, she had at that
stage "reached the end of her tether," and that "notwith-
staending the fact that the parties only lived together
for a period of less than two years Plaintiff's decision
to leave Defendant was not a decision made on the spur of
the moment."  The Court found that the "Arimary cause of
the intolerable situation which developed, was the general

attitude of Defendant towards Pligintiff" and was "gsagtisfied

on the probabailities that Deferndant's conduct as set out in

the evevivsnnees /43
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the particulars was unlawful and that he is to blame for the
intolerzble conditions which developed."
In the main it was argued on behalf of the
apgpellant that the difficulties between the parties were large~
i1y to be attributed to the conduct of the respondent, such con-

duct flowing inter alia, initially at least, from her mental

condition, and generally from her inability to adapt herself
to the responsibilities of running a household. It was poin-
ted out that there was almost bound to be some conflict for a
while by reason of the difference in their ages, background
and education, and the fact that she was an only chil® excep—
tionally attached to her parents. The parties, so it was ar-
gued, until their reconciliation in August 1968, were passing
through a difficult phacse, under adverse circumstances which
rendered adaptation particularly difficult. That phase, it
was urged, had by August largely passed, as demonstrated

by the period of comparative peace that reigned until the in-
cidént-of the cupboard, when the réépondent had aé5§ted

(so _runs the argument) an unreasonable and truculent

attitude and conducted herself in g
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grossly provocative manner. In general, the submission
appeared to be that the actions and reactions of the parties
were merely part of the wear and tear in a process of adap-
tation, and that in the circumstances the appellant's conduct

n

wae not "unlawful,* in the sense of providing grcunds for a
judicial separation. It was also‘argued that, in any event,
it was by no means clear on the evidence that cohabitation had
actually been reandered, by the conduct of the appellant, in-
tolerable to the respondent at the time she left the appellant,
and that there was a good prospect o the marriage succeeding
should the respondent return to the appellant.

Undoubtedly, the respondent contributed
to the difficulties between the parties. This she frankly
admitted under cross-—examinstion:-

"Do you believe in the old saying: ‘'It takes
2 to make a quarrel’? ..... Yes, I do.
Do you think it applied to this marriage? «..
Well, I most certainly do as in the notes I
said too (?)"'(a reference to the guiding
principles?)*

T "I think it would be-guite fair to say it was

not all your husband's fawlt, even on your
version? ..... Yes, I think it would.

I think you scmetlmes were nurtlul TO 1M
as everybody is, from time to time? «....
Well, I assume 80.

Sometimes when he was angry, perhaps he had
some reason to be? ..... Yes, probably

B sometimes. ! — e
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She conceded that, on occasion she lost her temper, and
that sometimes she would "pick him (the appellant) out" (an
~
example o0f the latter being an occasion when the appellant
forgot to bring home the R100 for her allowance, after they
had switched to a cash basis), that as "things progressed
and got worse" she, a basically calm person, became more
excitable. She appeared to concede that on occasion she had
gtruck the appellant. Asked in cross—examination "Have
you ever laid hands on him?" she replied in the affirma-
tive. The matter was not then persued in detail, no doubt
because counsel was well content with the answer as given.
Not too much can, however, be made from this admission as she
denied emphatically that the appellant had only struck her
in retaliation. Her admission may very well only relate to
the incident in Déc:mber 1968, The Court a guo thought the

respondent not "free from blame on the parental issue” and

was of the opinion that if respondent "had been a timid

person, the marriasge may have succeeded."

Making due allowance Ior tne respondent’'s

contribution to the events, there is, however, little reason

+ to differ «...... /46
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to differ from the finding of the Court a gquo that "the
primary cause of the intolerable situation which developed,
was the general atfitude!” of the appellant towards the re-—
spondent. The reasonable tone of the document drawn by
the respondent in August 1968, setting out guiding principles
for the future, is some measure of her approach. When he
merried the respondent, the appellant must have been fully
aware that she was in many respects an exceptional woman -
cultured and sensitive, with academic talents and interests.
The appellant's persistent endeavour to mould her 1o his will
and ideal of a housewife, on occasion erupting into abuse,
threats and even physical violence, must, in all the circum-
stances, be considered to constitute "unlawful! conduct and
the true cause of the failure of the marriage. The apparent
Iull in hostilities during the latter half of 1968 was not a
reflection of a fundamental and permanent change in the
appellant's attitugde. That this remained, basically, the
same, is amply illustrated by the violent incident in

December 1968, his reluctance throughout to heed the re-~

spondent's pleas for a larger allowance

BNA ceesssesss J4T
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and, even with due regard to a measure of provocation, his
inflexibility and explosive reaction in the final crisis of
the cupboard. (As to the allowance, it must be remembered
that even after the increase upon going to the licolman house,
the resrondent did not have enough for her clothes, and that
the prospective increased zllowance for the housekeeping in
the new home at Constantia waec only fixed after discussion
with the marriage counsellor).  Even though the appellant
made every attempt after the final breach to persuade the
respondent to return to him, even to the extent of offering

inter alia to adopt her religion, to have her back 'without

“sex", and offering her expensive gifts, it is not without
gignificance that he did wnot comply with a formal request
for maintenance for the respondent and the child. The
respondent discussed the mztter with him but "his argument
wae that he would provide for me provided that I returned
to him." He also wanted back the engagement ring.

Nor ere there sufficient grounds to

T tie fiﬁéil‘.g gf—tho—Gounrt SO that.tihe respondent was

"at the «...... /48
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"at trhe end of her tether;" When }r. Bruwer feiched the
respondent on the 28th of Harch 1969, she appeared to be
under mental strain and he was struck by her loss of weight
and poor physical appearance. The comparative calm during
the second half of 1968 and the fact that the respondent
allowed the appellant marital privileges even a short
while before the final break, 4o not go very far, in the
circumstances, to show that the respondent did not really
find cohabitation intolerasble and only left the respondent
in a fit of pigue. The events c¢f the first half of 1968
undoubtedly caused substantial scars that could not easily
be erased. Although the appellant was in August 1968
prepared to give the marrizge a further trial, this was
obviously in the expectation that the fundamental-diffi—
culties wonvld in the course cof time.disappear. Events at
the end of 1968, and thereafter, were to disillusion her
‘and convince het that The bagic c¢auses of extreme unhappi=
ness were still present, the incident of the cupboard being

the last straw. The fact that she might have been,

somewhat .ssses. /49




49
somewhat influenced by the views of the marriage counsellor
does not negative that she herself felt the situation in-
tolerable. She did, it is true, aftef iséue of summéﬁs
seriously consider returning to the appellant and even
desired a postponement of the trial so as t0o have more time
to think it over. But in all the circumstances this does
not reflect an absence of any feeling that further cohabi-
ihs

tation would beﬁtolerable, but is a measure of her respon-
sibility towards their child and her reluctance to break
up a marriage except as a last resort, and only after due
reflection when passions had subgided, In the final
analysis there is no reason to doubt her considered view,
given in cross—examination: "We do not get along well
enough even to contemplate going on with the marriage."

As to the optimism of counsel for the

appéellant that the parties were on the verge of a greater

mutual understanding when the final incident occurred,

that the marriage has not had time enough to be truly
tested, it seems sufficiently clear that the breach was

Only et 4+ e v o0a /50
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only the culmination of events spread over the better part
of nineteen months and that neither psyechiatrist nor
marriage counsellor was able to avoid the final rupture.

The appeal is dismissed with costs.

My Brother Rumpff was presernt through-
out the hearing of this appeal but has, by reason of his
absence through subseguent indisposition, been unable to
be a party to the final decision. The judgment of the
remaining members of the Court consequently becomes the
judgment of the Court in terms of sec. 12 (3) of the

Supreme Court Act, 1959.

E.L. JANSEN, J.A.

Van Blerk, A.C.J. )
WVessels, JeA. )  Concurred.
luller, AJeAe )
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IN THE SUPRELME COURT OF SCUTH AFRICA

APPELLATE DIVISION

In the matter between:

LIANUEL PERRETRA DA STLVA .cevveacsncoes

AND

SYIlTJIA iIARG‘ARET DA SILVA 5 e 0P B @0 00 b APPELLMQ TS
(Flaintiffs in the
Court a quo)

AND

JOAQ FERNADIS CORREIA COUTINHO +eesseos RLSPONDENT
(Second Defendant in
the Court a quo)

Coram: Van Blerk, A.C.J., Ogilvie Thompson, Jansen, JJ.A.,
Smlt E‘E I.'I‘Llller, AOJJ.A.

Heard: Delivered:
23rd November, 1970 o 5th April, 1971
JUDGHEN T

JANSEN, J.A, :-
On the 30th of April 1965 the two appellants,

husband and wife, travelling on the Harmony-Welkom rozd in a

driven by the first appellent, were involved in a

motor car

collision with another car, driven by one Santina Coutinho.

The L IR T Y /2
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The‘owner of this car was the respondent, Santina's father.

PS

The appellants, who were seriously injured in the collision,
. course
in due,consulted an attorney at Virginia, Mr. Maree, and in=-
structed him to take the necessary steps to claim damages.
After certain initial inquiries, Mr. Maree instructed his
Bloemfontein correspondent, Mr. Honey, to proceed with the
nattere

The appellante' attorneys had reason to
believe that the respondent's car had been insured, at the
time of the collision, by the A.A. Mutual Insurance Association
Limited, in terms of the Motor Vehicle Insurance Act; 1942
(hereinafter referred to as "the Act"), and intended proceeding
against this company on the basis of the alleged negligence of
the sgid Santina Coutinho. Enquiry, however, revealed that

this company was not in fact the insurer, thus placing the

attorneys in a dilemma. The available information pointed

"to the fact that the car had ém @@k been insiured with Some
company in terms of the Act, but the identity of the company

wag not apparente They did not find the respondent to be

helofu
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Svednbouberdy helpful and he was unable to produce the relevant
declaration of insurance. _ Purther inquiries by the appellantsr
attorneys were to prove, in their view unsuccessful and by the
time the period of prescription provided for in section 11 (2)
of the Act had elapseé?ié?ié&@ﬁ?€367} they had not yet resoclved
the dilemmas

Eventually, two claims for damages were in-

cach of

stituted in the alternative, on behalf ofy the appellants, in the
Orange Free State Provincial Division. The main claim, on the
basis that the car driven by Santina Coutinho had not been in=
sured in terms of the Act at the time of the cocllision, cited
Santina Coutinho as first defendant, alleging his negligence as
the cause of the damage suffered by the appellants, and the
respondent as second defendant, the allegation being that

Santina Coutinho had driven the car at the time of the colli-

aion "in the course of his employment as sexrvant® of the

respondent.or,_alternativelg;aa his "agent esecee.. within .
the scope of his authority'. The alternative claim was

brought against the respondent only, and proceeded on the

assumption +. /4
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assumption that the car in question was at the time "insured
with a registered insurance company in terms of gection 3 of
Act 29 of 1942, the identity of which is and was at all material
times unlmown to either of the Plaintiffs". This claim rested
en the basic allegation that the respondent, as owner of the
car driven by Santina, had "in breach of the statutory duty
imposed by section 22 (2) of the said Act ...... wrongfully
and negligently failed to produce the ieclaration of Insurance
whereby the said motor vehicle was insured at the time of the
collision in terms of the said Act, upon the reguest of the
Plaintiffs’ (vize. appellants) legal representative and agent
or at any time thereafter" and on the further allegation that
"as a direct and foreseeable result of the breach of AUty seees
rlaintiffs were unable to institute action in terms of the said

Act against the Insurance Company concerned and to recover the

compensation referred to in section 11 (2) of the said Act,

which -eempensation—the—insurance company concerned would-heve—— -
been obliged and able to pay". The damages claimed from the
respondent were assessed at the same figures mentioned in the

main ececee /5




pain claime
- It is unnecessary at this stage to refer in—
any detail to the plea to the main claim, save to mention that
the material allegations were denied and it was specifically
pleaded that the respondent's car
"was insured in terms of the provisions of Act

‘no. 29 of 1942 by Rondalis Assurance Corpora-
tion Ltd. at the time of the collision'".

-

Of the plea to the alternative claim, certain features should
be nmentioned. The respondent repeated denials already made
in respect of the main claim. He admitted:-

{(a) +the alleged insurance in terms of the Act;

(b) that ne had failed to produce a copy of the

) declaration of insurance on the request of
the appellants' legal representative, or at
any time thereafter as alleged, and that he
was obliged in terms of section 22 (2) to
produce the declaration of insurances

He denied:-—
(¢) that the said feilure by itself constituted

& wrongful act which entitledthe appellants
to recover the zlleged damages from him;

(d) +that he was negligent in any respect;

(9) cesae /5 (a.)




(e)

He alleged:~

(£)

(g)

(h)

ilattei, had failed to enforce théir'riéht,

5 (a)

the appellants® alleged inability to ascertain
the identity of the insurance company concerned
within the relevant period, alternatively that
such inability "was the result, alternatively

a forseeable result", of the alleged breach of
statutory duty.

that such inability (if it existed) "was the
direct result" of the appellants' "™megligence
in failing to make proper inquiries and/or
failing to have proper inquiries made to ascer-
tain the identity of the insurance company con=
cerned timeously, and/or failing to enforce the
right against him in terms of section 22 (2)
tcescessssncssessse by Obtaining an order against
him to compel him to comply with the duty im-
posed upon him by virtue of the said sub-—
section";

that by virtue of the provision of section 13
of the Act, the appellants were not entitled
o claim compensation from him;

that by virtue of the provisions of clause 6@,'
of the Agreement published in the Government
Gazette of the 6th November 1964, between the
Minister of Transport and the Motor Insurance
Association of Southern Africa (hereinafter
referred to as the M.JT.A.) the appellants had
been entitled to recover compensation from the
and that consequently, the damages they seek
to recover "have directly been caused by their
own failure "to institute timeous action against
the MeTIode'e

In LA R B R J /6



In proceedings under Rule 37 the appellants
were constrained to concede that ab the material time the re—
spondent's car had been insured by Rondalia,and, therefore,
withdrew their claims sgainst Santina Coutinho (in view of
section 13 of the Act) and they, thereafter, only prosecuted
the alternative claim, viz. against the respondent. In
terms of the Rule it was also agreed that bhad Rondalia been
sued successfully, it would at all times have been able to
pay any damages awarded, and the quantum of damages in re-
spect of the claims of both appellants (amounting to several
thousand rand) was also settled. In the course of the sub-
sequent trial the respondent was forced to admit that the
sole cause of the collision was the negligence of Santina
Coutinho in his driving of the respondent's car.

At the conclusion of the trial the presiding

Judge held that "no civil ligbility for damages is to be read

" into the Act For a breach 6f section 22 (2)" and continued "om

- - -

a construction of the scope and language of the Motor Vehicle

Insurance «ssee /7




Insurance Act I am constrained o come to the conclusion that

plaintiffs cannot recover damages from second defendant personal-

ly in the present case. In the result he dismissed the appel-

lantds claims but awarded the respondent costs only "on an excep—

tion basisVe.

It may be added the learned Judge found that in any

event, even if on a true interpretation of the Act an action for da-

mages was competent, the appellants could not have succeeded as they

had failed to establish "on a balance of probabilities that second

defendant's breach of a statutory duty was due to his culpa or fault

and that he would have foreseen the harm to plaintiffs". The va-

lidity of the appellants' claims against Rondalia the learned Judge

accepted, as also the absence of contributory negligence on the part

of the appellants - to such a degree that he expressed himself as

followg:s—

"As I have said before, this is a very unfortunate
cases I cannot help but sympathise with plaintiffs.
They clearly sustained serious bodily injuries, and
for the damage arising out of such injuries Rondalia
Assurance Corporation would have been compelled to

compensate_them had their claim not become prescribed.—-

It clearly had no other defence to plaintiffs' claim.
The company?'s liability towards plaintiffs is still

in existence but has merely become unenforceable due
to0 prescriptione. It can also not be said that plain-
tiffs' attorneys are to blame for the fact that the

sald company was not sued timeouslye. Mr. Honey im-
the he

pressed me as a witness, and it is quite clear

- T - 12 eswse /8



Court a guo, Counsel are agreed that, allowing for some overlapping,

8.

is not t0 blame for the delay. He made exten-—

sive and exhaustive enquiries as to the identity

of the registered insurance company in question.

Hed it not been for the incorrect information

given by the police and for the unfortunate error
made by Mrs. Murray of the M.I.A., I have no doubt
that Mre. Honey's efforts would not have been in vaine.
To my mind he éould not have done more to establish
the identity of the company in gquestion. I feel
that in this case I would be failing in my duty if 1
do not recommend that either Rondalia or the M.I.A.
should seriously consider to compensate the plaintiffs
for the damages suffered by them. Through no fault
of their own or of their legal representatives, the
damage which they have suffered cannot now be reco-
verede. I therefore strongly recommend, although,

of course, my recommendation in this matter merely
has persuasive force, that either Rondalla or the
M.I.A., in consultation with the Minister of Transport,
should seriously consider to compensate plaintiffs.
Failure t0 compensate them would to my mind cause
grave injostice”.

In the present appeal against the order of the

iy

main questions now fall to be decided:-

(1)

(11)

(111)
(iv)

(v)

Whether upon breach of the gtatutory duty imposed
upon the owner of a motor vehicle by section 22(2),
an action for damages is competent;

Whether section 13 precludes a claim for damages
ageinst the respondent in respect of the damage al-
leged by the appellants;

-ﬁﬁéthe; the ;esponéent's_failu;e t0 comply with the
requirements of sectiofi 22(2) was negligent;

Whether the respondent®s failure, if negligent, was
the cause of the demageé sustained by the appellants;

Whether the appellants or their legal representatives

WEeI'e wosee 8A
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were guilty of contributory negli-
gences;.

Whether, on the particular facts of
the case, the appellants were enti-
tled to recover compensation from the
M.I.A. in terms of Clause 6 (1) of
the Agreemente.

I tum ....../9




I turn to the first question. Section 22 (2)

of the Act reads as follows:-

"When, as a result of the driving of a motor
"vehicle insured under this Act, any person other
than the driver of that motor vehicle was killed
or injured, the owner of the motor vehicle shall,
at the request of any person or of the agent of
any person, who has suffered any loss or damage
as a result of the death of the person so killed,
or at the request of the person sgo injured (or
et the request of his agent) secces.ces produce
to the person making the request, the declara-
tion of insurance whereby the motor vehicle was
insured at the time of the occurrence in ques=—
tion, cococracesnat,

No sanction is expressly provided save that of a fine, in
section 22 (3):-

"If the owner .«..ee. fails to comply with any
"requirement of sub-section (2), he shall be
guilty of an offence and liable to a fine not
exceeding fifty rand unlesa he is unable to
comply with such requirement and his inability
is not due to his own action or default".

-

The absence, however, of any express provision that, on breach
by the owner of his duty under section 22 (2), the person dam-
nified thereby will be entitled to insbtitute an action for
damages, does not necessarily preclude that remedy. In this

regard reference may be made to Salmond on Torts (1l4th ed.

a.t ees s /10
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at pe 352) 3=

- -~ 4If the statute imposes a duty for the protection
“of particular citizens oxr a particular class of
citizen, it prima facie creates at the same time
a correlative right vested in those citizens and
prima facie, therefore, they will have the or—
dinary remedy for the enforcement of that right -
namely, an action for damages in respect of any
loss occasioned by the violation of it".

-

This is, of course, merely an attempt by the learned gsuthor.
to formulate a principle to be derived, in his view, from the
many, and sometimes conflicting, cases in England. However,.

the concept of a prima facie right, clothed with the ordinary

civil remedies, being complementary to such a statutory duty,

has been recognized by this Court, subject to the qualification

that "such a primeg facie right of action must, however, yield
to the intention of the Legislature as reflected in the
statute +¢v.vec.¢ the question is in every case one as to the
intention of the Legislature in creating the duty", and "if

it be clear from the language of a Statute that the Legisla-

—— e _— - . ——
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ture, in creating an obligation, has confined the party com=
plaining of its non-performance, or suffering from its breach,

to a particular remedy, such party is restricted thereto seeo

e o o . Callinicos es.. /11
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(Callinicos ve Burman, 1963 (1) S.A. 489 (A.D.) at 497H - 4984).
Where the Legislature, as in the present
instance, creates a new duty and imposes a criminal penalty
thereok
for the breaCQ@ but is silent on the question of a civil re-
medy, how is the intention of the Legislature to be determined?

In an illuminating passage dealing with the position in England

Winfield on Tort ('Iﬂ:lg pe 130) states the following:=-

"Not the least of the difficulties in seeking to
"discover the intention, or rather presumed in-
tention, of Parlisment is that it is not altoge-—
ther clear which of two diametrically opposed
initial presumptions actually previals. Accord-
ing to one view "prima facie a person who has
been injured by the breach of a statute has a
right to recover damages from the person com-
mitting it unless it can be established by con-
sidering the whole of the Act that no such right
was intended to be given“. According to the
other view, however, *whére an Act creates an
obligation, and enforées the performance in a
specified manner, we take it to be a general

rule that performance cannot be enforced in any
other manneri. The second of these views has
the greater measure of acceptance today but
whichever is preferred, it must at once be __  _
qualified by the statement that it is subject

to a large numbexr of exceptions. It is probably
unwise, therefore, when investigating the posi-
tion under a given statute to start with a pre-
sumption of any kind".

In L 2 I BRI A NN /12
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In view of the approach adopted in Callinicos v. Burman (supra)

b‘g i:.'Jian.e ld
it could hardly be suggested that the "general rule® mentioned(

v
as h%;ng *the greater measure of acceptance" in Fngland today,

now bears the same recognition in our law. It may be pointed

out that even in the early case of The Liguidator of the Cape

Central Railways v. Nothling (8S.C. 25), to which we were re-
ferred, De Villiers, Ce.Jd., 4id nof purport to apply such a
rule, but found upon an examination of the statute as a

whole "clear indication eesee.. that the penalty was intended

in substitution for any other remedy" (at p; 29 infra = pe 30)

As was said by Stratford, J., (Greenberg, J., concurring) in

Coetzee v. Fick and Another, (1926 T.P.D. 213 at pe216):-

"We must look at the provisions of the Act in
"question, its scope and its object, and see
whether it was intended when laying down a spe-
cial remedy that that special remedy should ex-—
clude ordinary remedies. In other words, we
have no right to assume, merely from the fact
that a special remedy is laid down in a statute
as a remedy for a breach of a right given under

—— .. -—8tatute, that other remedies are- necessarily--
excluded®.

(cf. Balagooroo Senaithalwag Educ. Trust v. Soobramoney,
1965 (3) Se.A. 627, where a Pull Bench of the Natal Division

applied +.. /13
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applied this dictum)e In any event, where the sanction
expressly provided ‘is an ordinary criminal penalty it is
difficult to see what particular significance that penalty

has in relation to the Legislature's unexpressed intention

in respect of civil remedies. As pointed out by Prof. McKerron

( The Law _i Deliét, 6th ede p. 257 n. 3): "No inference can be
drawn from the fact that the duty is enforceable by ordinary

eriminal proceedings, because nearly every statute contains a

provision to that effect". Salmond on Torts (supra, p. 354)

states that "a pecuniary penalty payable wholly to the Crown

-

has comparatively little significance in excluding an action

for damages". (See also Coetzee v+ Fick and Anothér’isupra,

- -

at p; 215; where a penalty, recoverable from an employer, ac-
crued to the State and not to the person who suffered from
the infringement, was considered to be no "real remedy at all")e

The mere fact that the duty created by the

Leglslature in section 22 (2) 'is reinforced with the criminal
sanction of a fine does not, therefore, in my view indicate an
intention by the legislature to confine a person damnified by &

breach ecescees /14
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breach thereof to that remedy. It is, however, argued that in
certain other instances the Act specifically visits a breach of
duty by the owner of a motor vehicle with civil lizbility, ei-
ther as the only sanction or additional to a fine, and that
the failure to mention civil 1liability in section 22 (2) is,
therefore, deliberate and 2 reflection of an intention to
confine the remedy, upon breach of the duty, to the criminal
penalty. In this regard reference may be made to a number of
sub-sections of section 14, section 15 (5) and fﬁﬁﬁﬁ@-l9 (3).

~

This application to section 22 (2) of a principle akin to

that of expressio unius est exclusio alterius, rests, however,

upon the assumption that these provisions manifest 2 deliberate
intention on the part of the Legislature, in respect of the
whole Act, to provide a civil remedy only when saying so in
express words. Upon analysis it would appear that sections

14, 15 (5) and 19 (3) hardly allow of such an inference. As

here

to section 14, the Legislature ex necessitate deals expressly

with civil liability- The very scheme of the Act produces,
in effect, this result: by paying the third party in terms

of vevevn.. /14 (a)



14 (a)
of the Act, the insurer pays the delictual claim (i.e. based
on "negligence or other unlawful act") the third party would
have had against the owner or driver; on the other hand the
owner has, after all, entered into a contract of insurance with
the insurer and paid the premiums. The Legislature,6 had, per-
force; to regulate the incidents in the relationship between
insurer, owner and driver. It did this by,in effect, subro-
gating the insurer in respect of the third partiyls delictual
claim, and freeing the owner (or a person driving with his
consent) of liability in certain cases. Thus section 14, in
effect)sets out the statutory terms of the contract of insur-
ance and circumseribes the cover provided vis-b-vis the owner
(or the person driving with his consent). That in certain
cases a breach of duty here results iﬁzgiability has, in
reality, little to do with the question of policy whether for
a breach of that duty a2 civil remedy should be allowed or not.
Section 15 in terms also desls with the incidents of the re-

lationship of owner vis-&-vis insurexr, inter alia the circum-

stances requiring the payment of an additional premium by the

owner. LA R /15
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owner. The express provision in section 15 (5), relating to
the payment to the insurer of a penalty of three times the amount
he should have paid, is obviously occasioned by the desire to
impose. a liability other than a normal liability for payment
of the amount he should have paid. Neither does section 19 (3)
provide an action for damages should the owner fail to insure -
it visits the owner with the special circumscribed liability of
an insurer under the Act.

It is further suggested that in appropriate
circumstances (such as the present) liability for damages to the
person damnified as a result of a breach by the owner of the
duty imposed by section 22 (2) could result in the owner, in
effect, being liable for personal injury flowing from an acci-
dent involving his motor car, where he was neither the driver
nor vicariously liable for the negligence of the latter. It
is said that "so radical a departure from the common law cannot
be inferred" and, if intended, would surely have been done eX——
pressly. But the Act does provide that a failure by the owner
to insure his vehicle in terms of the Act gives rise to his own

liability +.... /16



16

liability as insurer. It is then certainly not so startling

that if he should by his own fault, in particular circumstances,

make nugatory ansexisting insurance, he be saddled with a com-
parable liability as a result of the loss occeasioned to another
by his own act,. The significance of the owner having a right
of recourse in the former case and not in the latter, could ea-
& xpress/)
sily be pitched too high. The right of recourse was only, given
to the owner in 1959 (by section 8 (b) of Act 31 of 1959, amend-
ing the principal Act). Moreover, the liability of the owner
who does not insure would follow as of course; in relation to
a breach of section 22 (2) the owner (as will be seen) will only
become liable if the breach is due to his "default" and the
guantum of damages would be assessed in relation to the damage
caused by that breach.

Sections 2 guat and 2 guin, read with the A-

greement of the 6th November 1966 between the M.I.A. and the

Minister of Transport, do not appear to take the matter any fur-

ther. On the assumption that clause 6 (1) of the Agreement
provides & specific remedy where the insurer cannct be identi-

fied in circumstances such as those present in this case (a

—contention, by -the r95ponden97whiohrwill—again bermentEPnedm-mm

later ../16 (a)
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later in this judgment), it could be argued that the whole
scheme of the Act now emvisages a particular remedy to be
empiloyed by the third party where he is unable to identify
the insurer, including those cases where the inability arises
from a breach by the owrner of his duty, under section 22 (2},
to produce the declaration of insurance. But even if the
agsumption were to be true, this could hardly afford material
by which to interpret the intention of the Legislature in only
providing, in express words, for a fine in respect of a breach
of the duty created by section 22 (2). In the absence of tiww

prophetic gifts on the part of the Legislature (Swart N.0. and

Nicol N.0. v. De Kock and Garner, 1951 (3) S.A. 589 (4.D.)

at 613G - 614) the new sections (and the new remedy assumed

to exist), only introduced in 1964 by Act 60 of that year,

can afford, in the circumstances, but little, if indeed any,
inference as to the intention of the Legislature over twenty
years before, when it originally enacted section 22 (2). _ In_
terms, it may be pointed out, the new provisions do not purport

either expressly or by implication ....ceeeeevsa... /16 () 1
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implication to interpret or attempt to clarify the then exist-

ing Act (ef. Clan Transport Co. (Pty) Ltd v. Road Services

Board, 1956 (4) S.A. 26 (S.R.) at 34A - B); nor can it be
inferred, from their mere introduction, that the duty imposed
by section 22 (2) was never complemented by a right to claim
damages.

Section 13, in view of the true meaning
to be attached thereto (as will appear later in this judgment),

may also be disregarded at this stage of the enguiry.



16 (b)

As against the allgggd indicia of an
intention by the Leéislature to linit the remedy for a
breach of duty by an owner under section 22 (2) to the

fine expressly provided for, there are weighty considera-
tions pointing the other way; The intention of the Legis—
lature in imposing upon the owner the duty created in
section 22 (2) of the Act must relate to what it sought to

achieve by the Acte As stated by Centlivres, J.Ade, in

Rose's Car Hire (Pty) Ltd ve. Grant (1948 (2) S.A. 466 (A.D.)

at 471L:~

B eeeseosnoseanssssesssses the intention was to
“ensure, through the compulsory insurance of

motoxr vehicles, that injured persomns or their
dependants who might not be able to recover

damages owing to the inability of the parties
liable to pay, should receive full compensa-
tion from inNSUYeYS ecececccerscscsccssnscsasl,

-

In broad outline the scheme evolved was that the owner of a

motor vehicle should insure the vehicle snd that the insurer

should then be liable for any loss or damage as a result of

bodily eveceo /17
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bodily injury or death "caused by or arising out of the

driving of the insured motor vehicle” and "due to the negli-

gence or other unlawful act of the person who drove the motor
vehicle or of the owner of the motor vehicle". It is,
however, obvious that for the scheme to succeed the party
damnified {(the "third party") must be able to prove the ex~
istence of the contract of insurance, with an insurer he is
able to identify; For this reason: among others,no doubt,

of
provision was made for the issue to the ownerya token of in-

surance, setting out inter alia the name of the insurer

(section 4 (1))read with Regulation lb~) and a2 duty imposed
upon the owner to attach the token to the vehicle concerned
and keep it so attached (section 20 (1)). But the Legisla~
tare could hardly have been unaware of the fallibility of
such g token as a means of proof and identification for a

third party in view of its possible loss or destruction,

e

should, eeg+, the vehicle become involved in a coilisions
It is, therefore, easy to understand that it was considered
necessary to impose, in terms of section 22 (2), a duty upon

-

the serese /18
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the owner to produce to the third party, upon request, the de-—
_claration of insurance whereby the motor vehicle was insurede.

Seen against the scheme of the Act, it be-
comes plain that performance of this duty is crucial to the
achievement of the purpose of the Act, and that its breach may
result in the total failure of the Act to provide the third
party with the defendant envisaged, with the means to pay the
damages to which the third party might be entitled. As pointed

out by Winfield on Tort in dealing with criteria by which to

determine the intention of the Legislature (supra, pe 131):-

"A more useful guide, perhaps, is to be found in
"en examination of the kind of mischief the statute
was intended to prevent. If it is exactly the
type of harm which the plaintiff has suffered, is
a strong argument in favour of his right'.

75
(Monk v. Warbey, (1935) 1 K.B.; is referred to — a case of some

interest owing to a somewhat startling resemblance to the
present)s In the case of the duty created by section 22 (2)
--- 4i%s breach may, in appropriate circumstances, cause the third ..
party to suffer the very loes the Act seeks to prevent.
A consideration of the Act as & whole, its

object ecese /19
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object and provisions, and an investigation of the opposing
contentions in regard to alleged indicia of the Legislature's"
intention leads, in my view, to the conclusion that the latter

did not intend to confine the remedy for a breach by the owner

i
of section 22 (2) to the fine provided for, but to an:,

action for damages by the person.damnified by such breachs
It follows that in any event it could not be said that there
is any clear indication to the contréry.

I now turn to the second question;
Section 13 provideszu

"When a person is entitled under section eleven
"to claim from a registered company any compen—
sation in respect of any loss or damage result-
ing from any bodily harm to or the death of any
person caused by or arising out of the driving
of a motor vehicle insured under this Act by the
owner thereof or by any other person with the
consent of the owner, the first-mentioned person
shall not be entitled to claim compensation in
respect of that lose or damage from the owner
or from the person who drove the vehicle as
aforesaid or if that person drove the wvehicle

as @ servant in the execution of his duty, from
his employer, unless the registered company
concerned is unable to pay the compensation%.

It was pleaded, and remains the contention of the respondent,

th&t sees e /20
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that these provisions preclude the appellants from suing the
 respondent for the damages claimed - even if the claim purports
to rest upon a breach of a statutory duty, vize. of section
22 (2)e As the appellants were entitled to sue Rondalia
under section 1ll, a registered company that would have heen
able to pay any damages awarded, anaiSantina Coutinho drove
the insured car with the re3pondenﬁ% consent, so the argument
proceeds, the appellants,in terms of section 13 are not en-
titled to claim compensation from the respondent (the owner
of the car) "in respect og\a{oss or damage", ieee "l0sS oT
damage resulting from any bodily injury t0 cscecsseess @ any
person caused or arising out of the driving of & motor vehicle
insured under the Act". It is suggested thaﬁ)in effect, re-
gardless of the purported cause of action, this is the wvery

thing the appellants are trying to do ~ claim compensation

"in respect of that loss or damage'. This contention,

~

T e ——— il . .

however, is founded on an assumption that the Legislature

used the words ™in respect of" in a widely extended sense

-

which the context does not justifye. From the judgments

in eevaes /21
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in Rose's_Car Hire (Pty) Ltd v. Grent (1948 (2) S.A. 466

(A.D.)) it is clear what the person in question is not entitled =»
to claim from the owner of the vehicle, is "that compensation"
which he is entitled under section 11 to claim from the re-
gistered company., Reference to section 11 (1) (i) indicates
that the latter is, indeed, the compensation the third party
.would have been entitled to claim in delict from the owner

or driver. Sections 1l and 13 are complementary and pur-—

port to do no more than tc substitute for the common law action
for cdamages, based upcen the negligence or other unlawful act

of the owner or driver causing injury or death, an acticn

against the insurer, which involves relieving the owner or
driver, vis-B-vis the third party, of his original liability.
Section 13 does not go beyond this and to egquate damages for
bfeach of a statutory duty to "tha%ucompensation" would
therefore, be to ignore all distinction between differing

- -causes of-agetien — & disregerd of-legel principlie which -the — -
wordirng of sections 11 end 13, as also the purpose of the

Legislature, ... /21 (a)
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Legislature, does not justify. That the gquantum could, in
circumstances such as those in the present case, be the

same &as that which could have been claimed from the regis-
tered company, and thet it would be depermined with reference

inter alia to "the loss or damage ...... cessess.. suffered

as a2 result 0f siveeiviene. DOAILY INJUTY v evrernennenen.
caused by or arising out of the driving of the insured motor
vehicle" does not alter the position. The liability itself
ijs founded on totelly different grounds. In my view section
13 is no bar to the appellants' claims.

As the remeaining issues are more clogely

related ....... /22
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related to the specific facts of this case, reference may now

appellants instructing Maree to institute action on their be-
half. In the course of his preliminary investigations Maree
acquired a copy of a form completed for census purposes by
the constable who was summoned to the scene of the accident;

Ik purported, inter alia to record, in respect of each of the

two cars involved in the collision, the third party insurance
token number and the name of the insurance company concerned:

in the case of the first appellant's car, the number "563369"

abbreviaked «$
and the namg "A.A."; in the case of the respondent's car,

' ) ) abbreviabed s
the number "89863" and the name, "A.A.".  Maree took the

- - -

abbreviation "A.A." to be a reference to the A.A. Mutual

Insurance Assocciztion ILimited. The latfer was in fact the

insurer of the first appellant's car and the number appearing

on the form was the correct number. Hence the assumption

by Maree, and later Honey, that the respondent's car was also -

insured by that company and that the number of the token

issued to the respondent was that stated on the forme

On t_he sbee /23
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On the 9th of June 1966 Maree instructed
Honey to proceed with the action. The latter wrote to the
A«A. in this regard and on the 4th August 1966 John Murray
ana Coe., Insurance Assessors at Bloémfontein replied on be-
half of the company that the latter had no record or token of
number 89863 having been issued to the respondent, and that
it could not accept liability under the circumstances. They
suggested, however, that Honey should obtain the correct to-
ken number from the respondent and that they would again take
up the matter with their principals, when advised of this

number. Under date the 9th August 1966 Honey sent a regis-

tered letter to the respondent, which referred to sections 22 (2)

and (3) of the Act, and asked for the name of the company that
had issued the third party token, the number of the token
and/or of the declaration of insurance, and a copy of the

latter "if available™s  This letter has been criticized by

~

Counsel for respondent as demanding information which the

respondent was not bound to supply and as not being a clear
request for the production of the declaration of insurance.

However, oo e /24
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However, nothing really turns on this, in view of the admission

in the plea (referred to 2% the commencement of this judgment)

that the respondent was obliged in terms of the section to
produce the declaration end yet faiied to 4o so at the request
of the appellants' legal representative. The admission is
a true reflection of +the facts. If the respondent was at
eny time uncertain as to what was required from him by this
letter, that uncertainty was removed later. Not only did the
first aypellant, upon Maree's instructions, ask the respondent
for the declaration of insurance, but the respondent consulted
Kr. Immelman, an attorney at Virginia, in regard to this letter.
Immelman replied to Honey's letter on the 29th of August 1966,
ag follows:-
"Kli&nt het sy derde party versekering ultge-
‘neem by die 'A.A.' en die kenteken nommer is,
volgens die polisie, 89863.
Mnr. Coutinho beskik ongelukkig nie meer oor
die Deklarzsie nie en so00s reeds hierbo ge-
meld, het ons die ander informasie wvan die
plaaslike polisie bvekom".
The identity of the insurer thus confirmed as being the A.4.,

Honey then tried to trace the issue of the declaration by

referring to certain ...... /25
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certain agents of the A.A. and to the Welkom branch of the
AeA. Phis being unfruitful, Honey thereafter proceeded on

the theory that perhaps "A.A." should have read "S.A.", and

-~ - -

made several enquiries on this basis. All this led to
nothinge. It then occurred to Honey that the M.I.A. could

be of asgistance, as he believed that they were the distri-
butors of all insurance tokens under the Act. He tele-
phoned them and spoke to a Mrs. Murray, the secretary. He
gathered that she could inform him which companies had,

during the relevant year, received tokens bearing the number
"835863%. She subsequently did so, providing the names of
three companies. She also suggested that if this did not
prove to be of assistance, he could write a letter to the
Accident Offices Association of S.A., a body related to the
M.I.A. and that they would make fu#ther enquiries; Reference
to the three companies mentioned by Mrs. Murray proved to bhe
of mo assistance. In desperaticn, Honey, on 20th October -~~~ -~
1966, wrote to the secretary of the Accident Offices Asso-

ciation of S.A., put to them his problem, mentioned inter alia

the information gained from the census form, and appealed for

T e T T L i J26
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their assistance. In the course of the telephone conver-
sation Mrs. Murray had mentioned the pﬁssibility that thé
number of the token, derived from the police, could be
incorrect as the result of the omission of a digit, as
the tokens issued by The A.A. all contained six digits.
Also following up this poésibility, Honey asked Maree to
check the original note book of the constable. The latter
did so and it was found that the census form was a true
reflection of what was there written. Not yet having re-
ceived a reply to the letter of the 20th October 1966,
Honey sent a reminder and under date 30th November 1966
Mrs. Murray, in her capacity as secretary of the M.¢I.A.,
replied:-

"I have to advise that I am still awaiting

"information from the A.A. Mutual Insurance

Assoclation who have been asked to make a

further check on their files'.
goney,_however, did not leave it at that. The. first- appel—-
lant was asked to approach the respondent and find out
whether he could not a% least say where he had obtained his

insurance token and declaratione. It was thought expedient

o s 0 D T that seseds /27 -
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that the first appellant should do this as they were both
Portuguese, knew each other and had been on a friendly footing -
for some yearss
It must have been during January 1967
when the first appellant reported back to Maree and the latter

then telephoned Honeye. As a result of the first appellant®s

report and discussions with Maree of the implications thereof,
Honey wrote, on the 30th January 1967, to the M.Il.A. as
follows:~-

"We refer to correspondence in the gbove matter
"and. more particularly to our letter of the 20th
October 1966, and we wish to advise that the
insured, Mr. Coutinho, now seems to0 have remem-—
bered that he purchased the token in question
from a certain Mr. Noorman who had a business
under the name of 'Goldfields Hairdressers and
Watchmakers! in Bullion Buildings, Bullion
Street, Virginia, at the time. Mr. Noorman
was an agent for the Rondalia Assurance Cor—
poration and we wonder whether you could ask
that company to check its records urgently in
order to establish whether it was on risk at
the date of the accident. Tour co-operation

“herein is appreciated®. T - - T

This letter is of some importance to the respondent's case
and forms the basis for the allegation in the plea "that at

the eceecee /28
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the latest by the 30th January 1967, the plaintiffs were aware
of the fact that the insurance company in question was Rondalia
Insurance Corporation Ltd". Honey has explained in evidence
that this letter was not based only on the report made by the
first appellant to Maree of the information he had received from
the respondent, but was also based on additional information
which he and Maree had obtained themselves. From Maree. he
had understood that the report by the first appellant was
only to the effect that the respondent had pointed out two
buildings in Virginia where he possibly could have taken out
the insurance, on an occasion when he had come to town for a
haircut, and that he had not been specific in any respect,
such as mentioning any names,or eveéf%ﬁgt he had actually
obtained the insurance at the hairdressing saloon. The

Noney expleined,

additional details in the 1ettegﬁwere based upon information
1

obtained inter alia by phoning Noorman, who had formerly

owned - to Maree's own knowledge -~ & hairdressing saloon in
Wwho
one of the buildings pointed out by the respondent and; had

gold third party insurance. Noorman told Maree that he had

been esesee /29
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been an agent for Rondalis but that he had no records what-
s0evers According to Honey, as a matter of inference and
elimination, he and Maree then considered it a possibility
(but no more) that the respondent had obtained third party
insurance from Noorman. The following passage from his
evidence reflects Honey's state of mind then:-

"HIS TORDSHIP: At that time, did you think
“that Rondalia could possibly be the company? ——
It is difficult to say what one thoughte My

strongest line of thought was still on the
basis of so many indications that it was still
the A.A. and that we were looking for a missing
numersl, but when this informations.«...... not
that it came to hand. It was sort of deduced
between myself and Mr. Maree. I passed it on
once agein for the simple reason that if anybody
could check whether Rondalia had in fact re-
ceived that token then it would be the M.I.A.
in collaboration with Rondalia itself.

MR. KUMLEBEN: And I tke it the MeI.A. had a
better entreé to Rondalia than a person who was
thinking of suing them? -

The M.I.Aes, a8 you sgid yourself, is the parent
body of gll these companies and they had told
me that they had records of the token number
which had been issued to the companies and for

this reason I passed this information on.
Albeit be it sceptically, I passed it on to
the MeIeAsM,

There is no reason to reject this explanation by Honey. On

the L X 3O I N W /30



. from the latter's evidence and that of Honey.

30
the contrary,_he impressed the triael Judge as a witness, his
evidence is supported by that of Maree, which in turn is in
conformity with that of the first appellant, in respect of what
had happened between him and the respondent, and the nature of
the report made by him to Maree. The only evidence to the
contrary is that of the respondent, who claims to have been
much more specific in pointing out the premises to the first
appellant and alleges to have specifically said to him that
Pe had obtained the third party insurance at the barber's
shope. This version appears to be against all the probabili-
tiease. The first appellant was fully aware of the importance
of determing the identity of the insurer. It is most impro-
bable that if the respondent had actually told him that he
had bought insurance in the barber’s shop and had pointed out

the particular premises, that he would not have informed Mr.

Maree thereof. That he did not so inform Maree, is apparent

— L —— —

By the 16th February 1967 Honey had as yet

received no further communication from the M.I.A. He, there~

fore eecees /31
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fore, sent a reminder to them and again did so on the 9th
of March. On l4th March 1967 Mrs. Murray, the secretary of
the M.I.A;, replied as follows:-

"Tn reply to your letter of the 9th March I
"regret to advise that no progress has been
made in locating any valid insurance. I can
only suggest that, in the interests of your
¢lient, you should consider the advisagbility
of issuing sommons against either Santina or
Coutinho or both',.

Honey's next step was to give notice to

the MeI«Ae, in terms of clause 6 (3) of the aforementioned

Agreement between the Minister of Transport and the M.I;A.,
of an intention to sue for damages on behalf of the appel-
lants. This was in a letter dated 31st March 1967, setting

out the circumstances. A reply, dated 12th April 1967, was

ERat
received and therein the M.I.A. acknowledgedA"as stated by

you all efforts to trace the insurer have been unsuccessful";

It concluded "I would like to point out that your client's

action does not lie against the Association, but should be
either against Santina or Coutinho and, no doubt, this will

receive your attention%. By letter dated 6th July 1967, the

attorneys ... /32
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attorneys acting for the MeTeAs repudiated liability and stated

"we have been instructed by our clients to notify you that they

-

refuse consent to be sued"; It was stated that this attitude

-

was based upon the opinion of an eminent senior counsel prac-
ticing at Johannesburge. Extracts from this 0p§?n were quoted
in this regard, the tenor being:-

"Clause 6 requires the third party to show more
"than that he cannot obtain a judgment either
against the company or against the individual
owner or driver. He must show that this is
owing to his inability to identify the owner
or driver of the motor vehicle or the regis—
tered Company, if any, which insured the
motor vehicle. In my view, the natural in-
terpretation of this phrase is that the clause
applies oanly if the third party is unable to
identify any of the parties referred to. It
he can identify any ome of them, he cannot
invoke this clause'.

The letter concluded as follows:i-

PIf therefore your clients wish to proceed with
"the matter, it will now be necessary for him to
refer the matter to the Minister of Transport,

in terms of the agreement between our clients_ . _
and the Minister. As we have already advised
you, our clients will not take any point of your
client being out of time with regard to his
rights in terms of clause 6 of the Agreement,
and will give your client reasonable opportu~
nity to refer the matter to the Minister and to
Dring seseeee /33
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bring his action against our clients if so
authorised by the Minister. Your client must,
however, refer the matter to the Minister with-
out delay if he wishes to do sof, .
Before deciding what to do as a result of
the repudiation of liability by the M.I.A., Honey took the precau-
tion of briefing Senior Counsel in Bloemfontein for an opinion on
the matter. This opinion was to the same effect as that upon which
the M.I.A. relied. It was then decided not to proceed with any
action against the M.I.A. Honey, however, attempted to persuade
the latter to make an ex gratia award to his clients, without success.
Ultimately, the summons initiating the present proceedings was issued.
The subsequent course of these proceedings
has been sketched at the outset of this judgment. However, to com~
plete the picture, some matters, which are common cause, may be men—
tioned nows It is clear that the entry in the constable's note-
book, reflected on the census form, was incorrect: the token must
have disclosed its number to be AA89863 and the insurer to be Ronda~
liasj— the constable’'s eniry‘made no reference- to Rondalia, gave the- -
number as 89863 and identified the insurer as the A.A. Furthermore,

from the correspondence between the M.I.A. and Rondalia, it emerges

that the secretary, by letter dated

373 eesssssnees /34
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3rd February 1967, conveyed to Rondalia the information set
out in Honey's letter of the 30th January 1967 to the MoToho

and requested Rondalia to:-

"be good enough to scrutinize your records to
“find out whether you have any information re-
garding a token issued to Mr. Coutinho for
the period lst May 1964 to 30th April 1965.
Your urgent attention to this matter would
be appreciated®.

-

It is also apparent that the M.I.A. had instructed John Murray
and Co. 1o investigatelthe matter and that the latter were
doing so. To the request by the M.T.A., Rondaliea replied,

by letter dated 8th March 1967:-

"We refer you to your letter dated the 3rd Feb-
“ruary 1967 and regret to inform you that we
were unsble to trace anything in this connection.

As far as we are able to ascertain we never had
an agent by the name of Noorman. We were also
unable to place any agency by the name of Gold-
field's Hairdressers and Watchmakereo Unfor—
tunately we were also unable to trace anything
in the name of Mr. Coutinho;

We shall institute a further search if you would
—  —  ——  -kindly furnish us with the number of the insur="

ance token displayed on Mr. Coutinho's vehicle

at the time of the accident".

On the 15th of March 1967, the M.I.A. again wrote to Rondalia:-

"In sesssesevre /35
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re.molbenecs L.
involved of negligence and cwsassliliem, namely the requisites for

a right to damages when -the wrong alleged is a breach of statu=-

tory duty. Prof. McKerron (ope. cit. ps 257) summarizes the

position as follows:i-—

"To entitle a person to sue for breach of a
“statutory duty he must show that

(1) the statute was intended to give a right
of actionj;

(2) he was one of the persons for whose bene~
fit the duty was imposed;

(3) +the damage was of the kind contemplated

‘ by the statute;

(4) the defendant's conduct constituted a
breach of the duty; and

(5) the breach caused or materially contri-
buted to the damage";

-

It is to be noted that negligence on the par§ of the defendant
is not stated as a requirement. In respect of (4), however,

the learned author (at p. 260 - 1) states:~

"In every case it is a question of the interpre-
“tation of the particular statute whether it is
sufficient for the plaintiff merely to prove

that the duty was not fulfilled, or whether he

S — —~. must go farther and show_-that its non-fulfilment.. .

was due to fault on the defendant's part or on _
the part of a servant or independent contractores.
Except in the case of statutes imposing duties
for the protection of workmen, the courts tend to
lean against an interpretation that would in-
volve the imposition of liability without faulte.

S, - - L SN /3T -
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It is clear that the "Pawlt" here mentioned, if

called "nééligence", is negligence constituted by

- -

the failure to exercigse due and reasonable care "in

the performance of the duty imposed" and not negli-
gence in relation to the loss suffered. Foresee-
ability of the loss is not a constituent of the for-
mer; it is of the lattere. A further aspect that
must be remarked upon, flows from requirement (5),

that relating to causatione The learned author

quotes Bonnington Castings, Ltd. v. Wardlaw, (1956)

A.Cs 613, as deciding that, where the breach is not

the sole cause of the damage, any contribution which

does not come within the de minimis non curat lex rule
is to be regarded as materiel. Pinally, it must be
mentioned that according to the learned author (p.262)

the only defences open to the defendant "would appear

to be contributory negligence and voluntary assumption

of risk". Thus stated, the requirements for a right

of/.........38
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of action for damages, based on a breach of statutory
duty, appear to be in certain respects at variance with
gome of the concepts ordinarily applicable in our law of
delict.

The argument before us (as will be
adverted to later) proceeded on the assumption that
those ordinary principles zapplied in the present case
(save for a reference by counsel for the appellants® to
causation in the sense defined above). Such assum,tion,
however, does not permit us to ignore completely the pos-
sibility of the principles set out by Prof. licKerron being
applicable.

Applying these principles, as stated
by the learned author, to the facts of the present case
and leaving aside possible defences, such as contributory
negligence, the appellants would seem to have established

the TeqUITements TOT +ovevnrreeennnnecnns ceenerseenees /39
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for success. The necessary intention on the paxrt of the
Legislature is present; +the appellants are persons for
whose benefit the duty was imposed; the damage (inability to
sue the registered company) is of the kind contemplated by
the Act; 4if the failure to produce the declaration was a
breach, it at least materially contributed to that damage;
The only real question is whéther the respondent's conduct

constituted a breach of the duty, in the sense of having
been wanting in theaaﬁﬁgﬁiﬂi of that care, in the exercise
of his duty, which the Act envisagede. I do not understand
respondent, by admitting in his plea a breéch of duty under
section 22 (2), to have also admitted "negligence" in this
sensej; nor, on the other hand, do I understand him to con-
tend that he had to exercise no care in the performance of
his dutye. On the contrary, counsel for the respondent
urged upon us that he had acted reasonablye

It was argued that the respohdent, after
obtaining the btoken and declaration at the barber's shop,

fixed the former to the windscreen of his car and placed the

latter «... /40
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latter in a drawer in his house. He was only requested to
produce the declaration in August 1966, “some 15 months after

the collision, 27 months after the declaration was obtained

iNSyrance

and 15 months after expiry of the relevant isswssipest period: e
His practice was to put the current declaration away and to
discard it when he obtained the new declaration the following
Year. This, it was said, was not an unreasonable prdctice
and he could not be faulted for following his normal practice
despite his car having been involved in a collision in view
of the particular circumstancese= ThecllNW being that the
day after the collision he became aware that the police had
recorded the details appearing on his token and had no reason
t0 believe that it had been incorrectly done, that he had a-
greed to pay the first appellant R1,000 towards the purchase
of a new car and was under the impression that he had no fur-
ther liability, that the collision occurred on the last day
of the insurance, and, finally, that only an unusual conca-
tenation of events deprived him of being in possession of the

insurance token, which would otherwise have been an added

TeCOTqd eveeq /41
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recorﬁ:%he relevant details.

The contention that the respondent acted
reasonably is largely based on the findings of the trial Judge,

in particular the following reference to the respondent:-

"Second defendant, who is ¢learly semi~illiterate
“and not very intelligent, had to give his evie-
dence through an interpreter as he is not con-
versant in Englishe His knowledge of English
is clearly very limited. Although there are
unsatisfactory features in his evidenc¢e, his
evidence cannot be rejected by me. According
to his evidence the declaration of insurance
was issued to him in May 1964. He put it in
a drawer where he keeps his other papers, and
mounted the token on the windowscreen of the
care To my mind a reasonable man would not
have behaved otherwise".

-

The respondent's evidence, however, is

far from clear in regard to what he did with the "paper"

-

(the declaration of insurance) that accompanied the token.

In fact it is contradictorye. In his examination-in-chief
he never mentioned the draweri-—

%Can you remember whether, when you got the
“disc, the third party disc for your Pontiac,
did you get a piece of paper that came with
the disc? ==~

There were some papers together with the disce
Do you know what happened to those papers? —--
I don't mow what happened to them.

o e e e e — - = oo o EIS:'QO‘_O. 0_- o_/4_2
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HIS IORDSHIP: What happened to your papers
which were delivered to you together with the

disc, or can't you remember what happened to
them? -~— )

It was such a long time ago. I do not know

what happenedes It was nearly three years agos

The accident was three years ago? -——-

I just threw them somewhere at home and I don't

know where they are".
Incidentally, he is speaking of what he had done almost six
years before. (The trisl was held in March 1970). It is
only in cross-examination that he speaks of putting the decla-
retion into a drawer. There is no reason to consider this a
more credible version than the first. On the contrary, there
are strong indications that he was then starting to reconstruct,
to telescope events and confuse times. Only after he had said
in cross—examination that he had put the declaration relating
to the "Chev" car (which he had bought shortly after the collis-

sion to replace the Pontiac that had been wrecked) in a drawer,

did he for the first time speak of placing the Pontiac declara-

tion in a drawer. Having conceded that he had thought the' Chev
declaration important, his cross-examination continued:-

"When you got that disc and document at the
hairdresser, did you also realise that that

e mos- s s e e o — - ——document "',’/_%3 -
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document was equally important? ——— (wit-

ness hesitates) »
When you took out the insurance at the hair— '
dresser did you likewise think that document
was of the same importance as the one you sub-—
sequently got for the Chev? ——-

I used to put it in my drawer, but I never
realized the importance of the paper. The

only thing I knew, that I had to have the disc
Ol Y SCIEEI secvssssecasscsssasse L want you
to listen to the questione. You have told me
that you put the Chev document in the drawer be-
cause you realised it was importante. Now I
want 1o know, when you took the Pontiac documents
from the hairdresser, did you or did you not
reglise that that was glso impcrtant? —— No,
I only thought the important thing was the disc.

n

Cross—examing counsel reverted to the "Chev" declaration and the
respondent then admitted that in that case Yalso I did not think
it was so important". The cross—-examination continued:—

"But why did you keep it then? For what pur-
POSE? eemm

I just simply kept it in the drawerse.

HIS IORDSHIP: For how many years did you keep
the document? --- Every year I replace ite.

For how many years, more or less? Can you re-

keep the documents because I am in a house.
Before I used to stay on a farm.

MR. KUMLEBEN: Wasn't there a house on the
farm? -~- There was, yes.

Now, tell me = when you got this document from
the hairdresse, did you go an put it in the

~ drawer e...../44
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drawer with yout other papers? w-—-

Yes, I took it home and I put it in the drawere
Why? =—— I just put it there.

You must have had a reason for doing that? You
don't just keep some papers and throw away others?
What is your policy with keeping papers? —--—
Simply because I got the disc on the car and I

put the paper in the drawer'.

A careful reading of the respondent's evidence suggests that he no
longer spoke of "throwing" the declaration "somewhere at home" at
this stage as a result of what he seemed to remember about the Chev
and g pattern of conduct he at some stage adopted. His statement
that "in the last two years I always keep the documents because I am
in a house", whereas "before I used to stay in a farm" suggests
that it was a recent practice and that he had changed his place of
residence. It is to be noted that he does not claim to have dis-~
carded the Pontiac declaration because of obtaining the Chev_decla—

ration:-

"If, as you say, your working rule used to be to
“take out an old document, an old declaration, and
put in & new one when you renew your insurance,

when you got your insurance for the Chev motorcar
and put it into the drawer, did you think of throw-
ing away the old declaration? —

I just threw the document or declaration into the
drawer but I never looked for the one of the pre—
vious car - the Pontiac,

But ..ao.o./45
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But I thought you said to His Lordship: what you
do is, when the one becomes obsolete, no longer
Current oo.ooooootncooooo-n? - ——— o
No, I did not look for the declaration of the

Pontiace. I simply put it in a drawer - this
new declaration ~ and that is all".

Nor does he suggest that anyone could have removed the declara-
tion from the drawer:-
"Nobody could go-:and take anything from the
"AraweY seeeessee it was not locked? ——-
I never noticed anything missing from the drawer"e.
On the probabilities his first version of
what he had done with the papers relating to the Pontisc in-
surance, "I just threw them somewhere at home", is the true
onee It is clear that he thought the declaration to be of
noc conseguencee He did not understand the workings of third
party insurance, was unable to read the declaration, he did
not bother to find out what it was all about and did not care.
All he wénted was the tokens He never again gave the decla~
ration a thought until the impevt of Honey's leyﬁer,‘dated_;_
9th August 1966, was explained to him.
On this view of the respondent's evidence,
was his failure to produce the declaration on request to be

----- e e e e o el ascribed .eve /460 —
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ascribed to a failure by him to apply that care in the exercise
of his duty which the Act envisages? The standard, regarding
section 22 (2) in its context, particularly the provisions of
section 22 (3) and the objects of the Act, appears to be that of

the reasonable man, the bonus or diligens paterfamilias. How

would he in the circumstances have conducted himself? He would,
wundoubtedly have informed himself of at least the nature of

third party insurance, the significance of the declaration of
insurance and its contents.s Thus, he would become aware, inter
alia, of the "Important Notice" printed on the declaration, which
refers in particular to "giving information of accident to
insurers and third party" and quotes section 22 in full. (7@

Ph PEERGARS, HEN ' weuRSt W Jsee SAEr: RO, TOEEt SNPRR) .
He would have realized the importance of keeping the declaration
safe and acted accordingly. He would certainly not throw it
somewhere at his home and leave it at the mercy of the'exigen—
¢ies of housekeeping and fate, and forget about it. He would
have foreseen the possibility of its loss and taken steps to

prevent it. The respondent's
conduct eee.s/47
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conduct did not attain this standard.

In the widest sense it must be accepted _ __
that the respondent committed a breach bf the duty imposed
upon him by section 22 (2). Not only did he not produce
the declaration on request, but his inebility to do so is to
be attributed to his failure to exercise the degree of care
which the Act requires. This establisheg the 4th requisite
mentioned by Prof. McKerron, thus fully complementing the
others that have already been dealt with. it follows that
(Leaving aside the question of any defences) the appellants
have established all the requirements enumerated by Prof.
McKerron.

These requirements, however, are based
mainly on nglish authorities, and reference to texthooks
dealing with the law of tort in England shows that they are
clearly derived from that system. It may well be questioned
whether the reception of these principles into our system is _ _
as complete as appears to be assumed, thus displacing to some
extent principles of negligence and remoteness basic to our

1aw LR R A A I /48
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law of delict. However, it is unnecessary to decide this, a
fundamental guestion which has not been argued. In view of
what I consider to be the ultimate result in the present mat-
ter, it may now be assumed in favour of the respondent that,
in order to succeed, the appellants must also prove that the
respondent was guilty of that negligence which involves fore-
seeability of harm to a "third party", and also that with

the application of the usual principles of causality and re-
moteness the respondent is liable for the loss suffered by
them., This will certainly do no violence to the arguments.
They were, indeed, based upon this tacit assumption.

Having thus disposed of the preliminery
matter, affecting the proper apprcach to be adopted in dealing
in this case with matters of negligence and remoteness, I turn
to the question whether the respondent was negligent. We
have seen what care a reasonable man would exercise in the

performance of his duty under section 22 (2), and that this

entailed taking steps for the safekeeping of the declaration.
The inquiry at this stage, on the assumption made above, goes

further: would a reasonable men have foreseen the possibility

of harm %0 a "third party" should ...veeeee.nereenerenass /49
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should he not do so? Assuming the knowledge of the general

“8cheme of the Act postulated above, he would from the outset—-

realize that in the case of a third party claim arising, the
os51b}

declaration eouldsbe the only means to establish and prove

the insuyhace and identity of the insurer, and that without

that proof the third party, to his detriment, might be unable

to enforce his rightse. This would be an added inducement

for the safekeeping of the declaratione. He would not con-

gsider the token a sufficient alternative source of information

open to a third partye. Nor would he, if a claim arose during

the currency of the insurmnce, consider it unnecessary to

keep the declaration merely because he happenadto know that

the police had: purported to meke a note of the information

on the token, particularly if he himself had not the slightest

recollection of the name of the insurer.

Measured by this standard, the respondent's
conduct was throughout, from receipt of the declaration to-the-
failure to produce it upon request, negligent in relation to
the loss suffered by the appellants. "His subsequent conduct

18 esavsnnve /50
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is not relevant to this enguiry, 2ithough it may have a bear-
ing oﬂ the question whether the loss is not to be atiributed
to appellants' own fault, a matter which may now conveniently
be dealt with.

The alleged negligence on the part of the
appellants centres round the conduct of Honey, their attorney
end, therefore, their agent, on and subsequent to the 30th
Januvary 1967, when he wrote the letter to the M.I.A. mention-
ing Noorman and Rondalia. It is said that he should then,
without further ado, have sued Rondalia either alone or
jointly with respondent and Santina, or have sued the M.I.A.,
or he should at least have pressed the matter by himself
communicating with Rondalia.

On the facts of this case the alleged negligence,
here invoked by the respondent, relates to the principle that

a plaintiff should not be the author of his own loss, a

principle which also bears ugon the so called "duty to mitigate

damages". As Said by LA A A A L I R R O R I T I I R N B B S Ry /51
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Mayne & McGregor on Damages (12th ed., para. 62):~-

"A plaintiff may have his damages cut down because
his own conduct has constituted contributory
negligence, has rendered some of the damage too0
remote, or has constituted a failure to mitigate
the damage which may be defined as a failure on
the part of the plaintiff to take reasonable steps
either to reduce the original loss or to avert
further loss. This covers the whole ground of
contributory negligence and mitigation, but da-
mage may be too remote from causes other than the
plaintiff's conduct, whether acts of third parties
or natural events: +this factor does of course
distinguish remoteness from the other two, but
gince the difficulties to be discussed arise

only with cases of remoteness stemming from

the plaintiff's conduet, cases of remoteness
beyond these are not included in the present
context".

The distinction between contributory negligence in this
sense and a failure to mitigate appears to be a fine one

(Mayne & McGregor, para. 63-65; Glanville Williams, Joint

Torts and Contributory Negligence, para. 67 et seq.), and
the two concepts appear to have in common that they do not

rest upon any "duty" towards the defendant (cf. McKerron,

p. 56; Charlesworth on‘ﬁegiiéénce, 4th ed., para. 1101 et

Glanville Williams, para. 87; Van der Merwe & Qlivier,

Onregmatige Daad, 2nd ed., p. 133; NMayne & licGregor, para.

149; ....../52
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149; but see Charlesworth, para. 1107). Mayne & McGregor

state that in the case of the duty to mitigate the plaintiff
"is only required to act reascnably and the standard of
reasonableness is not high in wview of the fact that the
defendant is an admitted ﬁ@ngdoer" (para. 158). In regsrd
to centributory negligence it is commonly accepted that the
standard of care is the sgme as that applied in respect of
original negligence. It may,.however, be questioned whe-
ther this should be so. IT it is accepted that the plein-
tiff owes the defendant no "duty", but has only a "duty" to-
wards himself, he at no stage commits & wrong. It is the

defendant's wrongful act which forces the plaintiff into

-tihke pOSitiOIl Of havillg ‘tO aC't L R B A LR B A A B A B R A ) /52A
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in his own interests Why should he now be séddled with
the seme standard of ;are as that applying to the wrong-
doer on pain of forfeiting his damages? Some reflection
of this underlying consideration may, perhaps, be found in
the doctrine of "sudden emergency", and various writers
express some doubt as to the equity of setting such a stan=
dard. As examples of the latter, two writers may be selec~-

ted from different countries, applying different systems of

law. Glanville Williams (@8. e, para 88) puts it thus:-

"In theory the same standard should be
"required of a plaintiff (in determining
contributory negligence), but one can-
not help feeling in reading the cases
that the actual standard required has of-
ten been lower, and has rarely exceeded
an average level of care. In a word,
the reasonable defendant is not allowed
to have lapses, but the reasonable plain-
tiff is."

A.R. Bloemberger, writing on the law of the Netherlands, in

his work Schadevergoeding by Onrechimatige Daad. (para. 279,

at ps402) saysse

"Handelt de benadeelde pas redelijk ala
"hij doet wat een voorzichtig mens, die

523 sssveeas de
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de schade zelf moet dragen, in eigen belang zou

doen of noet bij de beoordeling van 2zijn handelen
medegewogen worden, dat hij door een onrechtmatige
daad, waarvoor een ander aansprakelijk is, in een sit-
uatie is gebracht, waarin hij moet handelen. Ik

zou zeggen; het laatste. Het is niet billijk om het
handelen van de benadeelde los van de gehele situatie,
inclusief de voorafgaande onrechtmatige daad, te be-
oordelene. Dit brengt mes=de, dat men aan het gedrag
van de benadeeffde geen al te hoge eisen mag stellen,
want het was tenslotte de wederpartij, die hem door
zljn onrechtmatig optreden tot handelen noopte en
swie gelf te kort schiet kan niet te veel eisen van
anderen".

In the present case it is, however, unneces-
sary to investigate fully the position in our law relating
in the aforegoing. Suffice it to say that in my view the
alleged failure to sue the M.I.A. would constitute an alleged
failure to mitigate the loss, and I will assume (without de-
ciding) that the other allegations of negligence against Honey
are properly to be considered as falling within the ambit of
contributory negligence. As to the standard of care to be
observed, I shall also assume, without deciding, that in both

instances it is that of a bonus paterfamilias. .(As to the duty

to mitigate see Hazis v. Transvaal and Delagoa Bay Investment Co.

Iltdo, 1939 A.D. 374? at 398')

On Honey's evidence, which was accepted, he was

_ even On.the_}0§g of January-1967 far from sufe that - - - -— -
) Rondsdds ... - B3/
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Rondalia was the insurer. He was more inclined to believe
that it was the A,A. and thét the real problem was to trace
the correct number. It could hardly be said that'he was
ungreasonable in this, Not only did his original informa-
tion point to the A.A, being the insurer, but the letter
from Immelman, acting on behalf of the respondent, fully
confirmed this. A degree of scepticism in relation to
the significance of the belated "pointing out" by the
regpondent would have been natural, and there was really
nothing substential to indicate to Honey that his (and
Mareé%*) inference, that led to Noorman and Rondalia,
was anything more than a further clue to be followed up.
The decision to pass on this information to Rondalia

appears also to have been a sensible step to take,

They eeeene.. /53
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They were acquainted with the circumstances and were investi~
gating the matter (it has been mentioned that John Murray & Cov
were conducting inquiries for the M.I.A.). It was reasonable
in the circumstances to await the result. It is difficult to

conceive of the bomus paterfamilias rushing off to Court and

instituting action against Rondalia before hearing from the
M.I;A. There was some delay, it is true, by the M.I.A; but
Honey sent reminders and, not unreasonably, must have assumed
that they were conducting the necessary enquiries (as indeed
they were)s Upon receipt of the letter from the M.I.A.,
dated the 14th March 1967, to the effect "that no progfess
has been made in locating any valid insurance® he concluded
that he could take the matter no further. In this he was
justified in view of the history of investigatioﬁs to dates
I 30 not think as a result of Honey's conduct any negligence
is to be attributed to the appellants.

"It only remains to consider whether the
appellants (acting through Honey) have failed to mitigate

their loss by suing the M.I.A. Logically, it should first

DPE sessveee /54
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be decided whether the appellants had a right of action against
the M.I+A. under Clause 6 of the Agreement. As I have a clear
view of the ultimate result, I do not find it necessary to do
80, but will assume, in favour of the respondent, that upon a
true interpretation of the Clause, such right of action did
exist. Honey did in fact contend this to be the position,
but he was discouraged by the opinions produced by the M.I.A.
and that of counsel w by him. In my view the appel-
lants cannot be faulted for declining to pursue the matter.
The sqealled 'duty’ to minimise the damage does not extend to

the plaintiff having to embark upon uncertain liti'gation.

(Cf. Mayne & McGregor op city para. 159 (3), where Pilkington
ve Wood, (1953) Che 770 is referred to)s

In view of ﬁhe above conclusion it is un-
necessary to decide whether it was at all incumbent upon the
appellants to sue the M.I.A., even if it were clear that the

action was competent, on the pr1n01ple of res 1nter glios acta*

or that of a "collateral source'. (Cf. Mayne & McGregor,

para. 159 (5), and cases such as Teper v. McGees Motors (Pty)

I)td, 1956 (1) SelAe T42 (ﬂ), Va.n E_ Ve C‘ordler, 1965 (3) Sede

_. - —_—— T — 723f,......._/54.
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723 (6)).
S The remaining contentions on behalf of the -

respondent may be conveniently classified as relating to

causality and remotenesse. It is suggested inter alia:—
*The reasonable man would not have foreseen
"the curious sequence of events commencing
with the policeman's failure to record the
details of his instrance correctly and cul-
minating in Rondalia wrongly repudiating
liability and the (appellants') attorney
accepting such repudiation®.
It is also argued that in verious ways the "chain of direct
causation" had been broken and that e;g. the failure of the
M.I.A. to furnish the number of the token to Rondalia "is a
causative factor separate and distinct from the respondent's
failure to produce the declaration and a factor which was not
reasonably foreseeable by him'". Whether the terminology
here used is appropriste, depends largely upon the test
adopted for remoteness of damege.
"~ At the moment three tests, so it appearsy

vie for full and exclusive recognition. (See the article by

DeRe Stuart in 1967 SeleLsJs at pe.76; Van der Merwe & Qlivier,

Die svcesce /56
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Die Onregmatige Daad in die Suid—-Afrikaanse Regy, 2nd eds,

at pe 177). It is, however, in the present case neither
desirable nor necessary to decide which is the true test in
our law: this question was not argued before us and I do
not think that the end result would be affected, whatever
test be gpplied.

It is clear that the breach of duty by
the respondent was a cause-in-fact of the damage suffered -

it was a conditic sine gqua non of the damage and it remained

that throughoute Does the foreseeability test (applied e«ge

in Kruger v. Van der Merwe and Another, 1966 (2) S.A. 266
(A.D.)) absolve the respondent? In dealing with the ques-—
tion of the respondent’s negligence we have already come to

the conclusion that a reasonable man would have foreseen damage
to a "third party", and it is implicit in that conclusion that

he would reasonably have foreseen the general nature of the

harm that miéﬁt, as a_;ésult of his conducf, befall some per-
son (i.e. the third party in the present case) exposed to a
risk of harm by such conducte The contentions for the

respondent +.o /57
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respondent, however, relate to the manner in which the damage
occurred.— But assuming in favour of the respondent that in
the present instance the manner in which the damage occurred
couwld not, reasonably, be foreseen, this does not avail the
respondent. It is fundamental to this test that foresight
of the concatenation of events leading up to the damage is

not requirede (Cf. Stuart, supra at p. 82; American

Restatement of the Law, Torts (Negligence) paras 435; S. v.

Bernardus, 1965 (3) Sehs 287 (A.D.) at pe 307 B-C)

The foreseeability test, therefore, does not assist the re-—
spondent. Does the direct consequences &est? It would seem
note It must be emphasized that here the respondent's neglie
gence operated throughout and that, in the absence of pegli—
gence on the part of the appellants (or their agents), there

is no active intervening acte. But even assuming that errors

" committed in the process of investigation, following upon the

respondent®s failure to produce the declaration, could be

considered as candidates for an “intervening act), i.e. "a

-

cause not set in operation immediastely or mediately" by the

respondent's es. /58
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respondent's act (McKerron, op. cit., p. 123), it remains
difficult to conceive of them being independent. Such errors
seem t0 be "a risk inherent in the situation created by the”
respondent (McKerron, op. cit., p. 125). In my view, adopting
the approach dictated by the direct consequences test, the neg-
ligence of the respondent set in motion a train of events ne-
cessitating an investigation to determine the identity of the
insurer, and such investigation carried with it the inherent
risk of a mistake being made by someone. In the absence of
negligence by the appellants or their agents, the "chain'" of
causation cannot be considered to have been brokemn. As to the
third test, that of the "probable consequences": a major diffi-

culty lies in deciding which variation of the basic theory of

adequacy to apply. Prof W.A. Joubert (Codicillus Vol. VI,

No. 1, May 1965, p. 11) suggests the following: "n Skade wat
die dader feitlik veroorsaak het, is regtens gevolg van sy ge-
draging indien die gedraging volgens die algemene lewenservar—
ing ge€ien was om daardie skade teweeg te bring". This also
appears to offer no obgstacle to the appellants' claims.

The «euvosa.. /59
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The guantum of damages has been agreed upon in
terms of Rule 37, the relevant part of the minute reading as

fOllOWs (-

"Pagt Medical expenses (both Plaintiffs) R1l,609-45
Firgst Plaintiff's loss of earnings
(from 30th April 1966 to 31st

OCtOber 1966) 000000 ® 5 v a8 s e b P e e e e a0 1’ 267—00
First Plaintiff's loss of future
€aININEZS ssvecsseerncss N 1,500-C0

First Plaintiff's general damages ..... 3,500-00
Second Plaintiff's general damages ..., 1, 300-00"

In the result the appeal is allowed with costs
and the order of the Court a quo is altered to rg@ﬁ?—

"Judgment against Joao Fernadis Correia Coutinho
(Second Defendant) with costs -

(2) for the First Plaintiff in the sum of
RT 876,45;

(b) for the Second Plaintiff in the sum of
Rl 300,00."

E.L. JANSEN
JUDGE OF APPEAL

Ogilvie Thompson, J.A.)

Concurred
Smit’ A.J.AI
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The facts of this judement are recited in the
judgment of my Brother Jansen, Jwvis

The main issue in the appeal is one of law, namely,
whether a civil action for damages lies for a breach of the obliga=

tion imposed by Section 22(2) of the Motor Vehicle Insurance Act,

Noe 29 of 1942, as amended; hereinafter referred to as the Act,

The question whether the breach of g particular
statutory duty gives rise to an action for damages at the suit of
a person injuriously affected thereby, depends on the intention
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of the legislature; which intenfion must be gathered from the
statute creating tﬁat duty;

There appears to be a divergence of views amongst
the authorities as to the justification for relying on general
presunptions concerning the intention of the legislature when
seeking to ascertain wha£ the legislature in facf intended in a
particular éaée; There can, aé I gsee it, be no objeétion to the
view that; wWhere é sfaﬁute creates é duty but provideé no means
of enforcing it; a presumption operates that tﬁe legislature
inteﬁded the duty fo be enforceable by civil aetion ét the ingtance
§f a person for wﬁéeh whogse benefit ﬁhe duty was imposed and who
is injuriously affected by its non;performance. See in fhis regard

Winfield on Tort, 8th BEd., at p. 129 and McKerron: The Law of

Delict, 6th Ed., at pe 257« The provisions of the statute itself
mayy, however, in a particular case contain sufficient indications
for concluding that the legislature did not so intend,
Difficultiea, however, arise in those cases where
form of a penalty but is silent on the question whether a civil

remedy for its breach was intended or not. Salmond on Torts, l4th
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" . EBdey at pe 352 under a sub~heading "General Principles" states

ag follows:

W If the statute imposes a duty for the protection

of particular citizens ob a particular class
of citizen, it prima facie creates at the same
time a correlative right vested in those
cmtizens and prima facie, therefore, they
will have the ordinary civ?l remedy for the
enforcement of that right = namely, an action
for damages in respdct of any loss occasioned

by the violation of it. "

b o
The author then proceeds to state that these are exceptions

, _ , . :
to this rule and, in that contert, the following is said at p. 354:

- So where a special remedy is expressly
provided, prima facie this was intended to be
the only one and to exclude by implication.
any resort to the common law, But this is by
no means conclusive. The weight 1o be attributed
to this congideration will depend largely
on whether the statutory remedy does or does
not invalve compensation to individual persons
injured. Thus a pecuniary penality payable
wholly to the Crown has comparatively little

significence in excluding an action for damages."

Winfield ope.cit, pe 130 indicates, with reference to certain English

2

decisions, that “two diametrically opposed initial presumptions”

are contended for, and states in this regard:
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" It is probably unwise, therefore, when investi-

McKerron opecite pe

in stating:

gating the position under a given statute to

start with a presumption of any kind, ¢

258, appears to come to the same conclusion

’ The truth of the matter is that it is ‘
always a question of construction of the parti-
cular statute, and that the only rule that

can be laid down for ascertaining the presumed

intention of the Legislature, is that the

whole Agt and the circumstances, including

the pre-existing law, in which it was enacted,

must be considered, "

In argument before us reference was made to several South African

decisions, including:

The Liguidators of the Cape Central Railways v. Nothling,

8 S.C. 2503

Madrassa Anjumen Islamia Ve Johannesburg Municipality,
1917 A.D. 718; and ‘
Callinicos ve Burmen, 1963(1) S.A. 489 (A.D.)e

In the first mentioned case de Villierg, CeJd., stated in general,

at ppe 27/28 thats

«ssesWhere a statute or gtatutory bye law
enacts that a cartain thing shall be done
for the benefit of a person he has, in the

abgence of any indication in the Statute or

5/ BYelaW seseivess
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Byelaw of an intention to the contrary, a ecivil
remedy for any special damages sustained by
h¥m by reason of non compliance with the terms

of the statute or byelaw, "
Later in his judgment, at pe 28, the learned Judge stated:

" But where a new duty is created and by the same
Statute which creates such duty a penalty is
imposed for breach of the duty, the question
arises whether the infliction of the penalty
is the only remedy intended by the Legislature,
or whether a person who has been damaged by
the breach of such duty is entitled to recover

damages by civil actiOn;"
And that question the learned Judge answered by reference to the
"object and language" of the statute then under considerat;on;
. AL .
In the Madrassa Anjuman Islamia case KotzéﬁA.J.A.,

(as he then was) expressed the view, that a more correct and

adaptive way of putting the rule of construction formulated by

Lord Tenterden in Doe_&.Rochester Ve Bridges (1 Bs & Ald., 859)

would be as follows:

" If it be clear from the language of a Statute
that the Legislature, in creating an obligation,
has confined the party complaining of its
non-performance, or suffering from its breach,

to a particular remedy, such party is restricted
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thereto and has no further legal remedy; other-

wise the remedy provided by the Statute will

be cumulatives "
The learned Judge then proceeded to state certain reservations
concerning the application of rules or canoms of constiruction,
remarking that "It in reality depends in each case upon the true
meaning ef the particular statute whether the party is confined
to the new remedy created thereby, or whether such new remedy is
to be taken as merely additional " eessseses™In other words
the guiding principle is, what is the intention of the Legislature

in the particular Case? "%

In Qallinicos v, Burman the present Chief Justice,

in dealing with a particular provision in the Ingolvency Act, No. 24
of 1936, expressed himself as follows (at pps 497/8):

" It was defendantts duty to apply the proviaions

" of this sectiongpand, on the facts averred
in the summons, plaintiff was entitled to the
preference she claims, Prima facie, therefore,
plaintiff would, on ordinary principles, have
an action; gounding in damages, against defen=
dent for breach of this duty (Liquidator Cape
Central Railways v. Nothling, 8 S.C. 25 at pp.
27-28; Salmond Torts, 12th ed. pe 467)s Such

8 prima facie right of action must, however,

yield to the intention of the Leglislature as
. = 7 reflected-in the statute (ibid)y As Salmond
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puts it, the gquestion is in every case one as
to the intention of the legislature in creating
the dutye. " -

It is important to note that in that case the Court was concerned
with a statutory duty in respect of which no sanction, either
eriminal or civil, was provided for in the statute, It was
therefore one of those cases where, according to the authorities,
a pergon interpreting the statute would be justiified in starting
with a preéumption that a civil right of action should be admitted
unless it appears from the relevant statute itmelf that the
legislature intended otherwise, I d0 not think that it was the
intention of the learned Judge to formulate a general rule, which
should apply without exception in every case of a breach of a
statutory duty, that a presumption operates in favour of admitting
a civil right of action.

In the present case the statute in question provides
for a penalty for non compliance with the duty created by section
22(2) of the Acts That being 80, and in view of what has been
stated above, I think that, in an enquiry as to whéther the legipe

lature intended that a c¢ivil action for damages would be competent,

in addition to the sanction apecifically provided for, the safeat

8/ course wewee
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gourse would be to consider the object and the provisiona of the
Act ags a whole, without the compulsion ofy¢ predeterained presumptions
either in favour of or against admitting such a right of actione
And that is what I propose to do.

For a proper understanding of the purpose and
effect of the Act the provisions thereof must he congidered against
the background of the state of the law existing at the date of
its enactments Prior to the coming into operation of the Act
liability for loss or damage of the nature specified in Section 1l
of the Act was, save for legislative provisions then in force
in some of the Provincea of the Union of South Africa = which
provisions were repealed by Section 33 of the Act = governed by
the common law. The position was that an injured party could sue
the person who was liable at common law for damages in resgpect
of his injuries; such liability being founded on culpa or 4olus.
Ownership, as such, 0f a motor vehicle was no¢ criterion for estaw-
blishing liability for such loss or damage., On ordinary common
law principles a person could be 1iab1e-for such loas oY damage
only on account of his ¢wn unlawful conduct or unlawful conduct

for

on the part of another‘ghoee acts he was vicariously responsibles

9/ The i;'o'o _0 seebre
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The position under the coamon law often worked an
injustice inasmuch as the injured party could in many cases not
ebtain satisfaction of his claim by reason of the financial cirw
cumgtances of the person or persons legally responsible for the
logss or damage sustaineds The object of the Act was to afford
better protection to such injured persons, and that object was

agfieved
gought to be atitained by introducing a system of coampulsory
insurance of motor vehicless It was by means of such a system
that the legislature intended, according to the preamble to the
Aot)”to provide for compensation for certain loas or damage caused
unlawfully by means ¢of motor vehicles and t0 provide for matters
e

incidental thereto" « the kind of loss or damage invisaged being
that specified in Section 11 of the Acts

The scheme evolved to make the Act workable required
the introduction of geveral innovations which, subject to certain
qualificationa, in effect departed from or amended the common law

in various respects, Thué)broadly speaking,

() The owner of a motor vehicle, save for certain exceptions,

is obliged to insure its If he fails to d¢ se, he is,
under certain circumstance%)quilty of an offence and,

moreover, renders himself liable as if he were the insurer
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of the vehicle under the Acte His liability in this
regard is based purely and simply on ownership coupled
with a failure to insure,

(b) Registered Companies are, subject to certain gualifications,
obliged to insure motor vehicles and, once such inaurance
has been effected, a registered company cannot repudiate
liability on grounds whfch would at common law renderxr

oi
the coantract of insurance vé#dable. Provision is however

made for a right of recourse, under certain circumstances,

against the owner of the insured vehicled

(e) Third partieg who suffer logs or damage of the nature
gpecified in the Act are entitled, subject to certain
limitationa, to ¢laim compensation in respect theroo@y
from the registered company which has insured the vehicle,
And to the extent to which a third party is entitled seo
te claim compensation from the registered company concermed
there is, with certain gualifications, a curtailment of 45
conmon law rigﬁfs.

Efficacy of the Act necessitated the creation of a number of duties

in 80 far as owners of motor vehicles were concerned and the imposgi-

tion of ooncompiq#ant sanctions. The duties thus created and
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the sanctions imposed are the following:

Duties..

le The owner is obliged to¢o insure his

2

e

4o
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motor vehicles

The owner is not allowed te drive
or permit his vehicle to be driven
on a public road or street or in a
public place unless the vehicle has
been insurede
The owner is obliged to attach a
token of insurance to his vehicle
and keep it attached thereto
throughout the duration of the
insurances
The ownsr is’obliged to make
honest statements to the insu=
rance coapany concerning the

roadworthiness of his vehicles

The owner is obliged to comply
with a direction given by a
magistrate under Section 8(5)
of the Acte

Sanctions,

oivil liability for any loss
or damage causgsed by or aiieing
out of the driving of the
motor vehicle by any person,
as if the owner were a regis-
tered company which had ine
sured the,;%chicle. (Section
19(3) ¥ |

e fine not exceeding R100 and,
under certain circumstances,
suspension of his driveret's

licence, (Section 19(4) );

& fine not exceeding R50,

{(Section 20).

liability, under certain cire
cumstances, to refund to the
insurance company concerned

compensgation paid by it undex

“the Acte (Section 14(2)(c)(%))s

committal for eontempt of
Court (Section 8(9) ); and
liable, under certain cire
cumgtances, to refund to the
insurance company concerned

compensation péi& by it under
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the Acte (Section 14(2)(b)(ii)»

6¢ The omer is obliged to comply a fine not exceeding BlOO,

To

Be

e

with an undertaking given under

Section 6(1) of the Acte

The owner may not, under certain
circumatances, himself drive the
insured vehicle er permit certain

peraons to drive the vehicle,

The owner is, under certain
circumstances, obliged to give
the registered company concerned
notice of any proposed change

of use or alteration of the

insured vehicle,

The owner is obliged, in the

case of an aceident causing
bodily injury or death, 10 eerw
notify the insurance company
concerned timeously of the occure
rence and to furnish certain ine

formation,

10,The owner 1s obliged, under cer

tain circumstances, to produce
his declaration of insurance and

allow a copy thereof to be made,

Prom the above it is clear that the

(Section 6(2)), and liable,
ander certéin circumatanceé;"
to refund to the insurance
conpany concerned compensation
paid by it under the Act.
liable unde St YRy
stances, to refund te¢ the in-
surance company concerned com=
peusation paid by it under the
Act. (Section 14(2)gb) and(e))e
& fine not exceeding R100 or
imprisonment without the option
of a fine for a period not
exceeding 3 months; and liable
to pay to the insuremce com=
pany certain prescribed sumse
(Section 15(5) ).

a fine not exceeding R50 (Sec-
tion 22(3) ); and liable teo
refund to the insurance come
pany concerned compensation

paid by it under the Act
(Section 14(2)(e)(il) )e

a fine not exceeding R50

(Section 22(3) Je

legislature was elive to the
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fact that in the case of non-compliance with some of the cbligations
created by it a penalty by way of a fine would not be an appropriate
or sufficient sanction, and specifically provided in such cases
for a civil remedy in favour of the party aggrieved either in lien
of, or in addition t?)a finee

In particular, the Act provides in express terms
under what cirecumstances the owner of a motor vehicle can be held
léable, directly or indirectly, for loss or damage resulting from
any bodily injury or the death of any person caused by or arising
out of the driving of such vehicle. These circumstances are the
followings

(i) Where the owner fails to insure his metor vehicles

" In terms of Section 19(3), read with Sectionm 11,
compensation is claimable from him :: if he were
the insurere In such a case the owner has, in terms
of Section 14(4), a right of recourse agesinat any
person whose negligence or other unlawful act caunsed

the loss or damage in question.

{(ii)Where, although the owner has duly insured his motor
e - vehicle, the insurance company concerned is unable
to pay the compensation (Section 13)s In se far

as an injured person, or the dgﬁendants of a deceased
person, is or are able to recover compensation from
the insurer, he or they have no right to claim com=

pensation from the owner or from g person who drove
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the vehicle with the owners consents (Rose's Car

Hire (Pty.) Ltd. Ve Grant 1948(2) S.A. 466 A.D.)

(iii) Where, the motor vehicle having been insured under

the Act, the insurance company has paid compensation
under Section 11 and is entitled, on any of the
grounds mentioned in Section 14, to a right of

recourse against the owner.
Section 22(2) of the Act provides that whers, as a result of the
driving of a motor vehicle insured under the Act, any person other
than the driver of that vehicle is killed or injured the owner
shall, at the request of any person who has suffered any loss
or damage as a result of the death of the person so killed, or
at the request of the person e6 injured, produce to the person
making the request the declaration of iﬁsurance wherehy the vehicle
was insured and allow a copy thereof to be made, As indicated
above, section 22(3) provides for a fine not exceeding R50 for
non-compliance with section 22(2).

It is the appellantst contention that it must
have been the intention of the legislature that, in addition to the
penalty provided for in Section 22(3), a civil action for damages
Eguld-éngor a breach of Section 22(2). Such a contention can

hardly be reconciled with the provisions of the Acf}which clearly

15/ show coees
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ghow that, where the legislature intended that an owner of a motor
vehicle would, in his capacity as such, be liable, either directly
wor indirectly, for compensation such as envisaged in Section 11

on the ground of nonecompliance with a duty imposed by the Act,

it so provided in clear and exprems termss No such provision

wae made relative to the obligation imposed by Section 22(2),

Had the legislature intended that compensation would be claimable
for a breach of Section 22(2), it could very easily have made

such provisiog;and one would then also have expected provision

t0 have Dbeen made for a right of recourse by the owner against

the person whose negligence or other unlawful act caused the

loss or damage in question (vide Section 14(4) ) or, indeed, a
right of recourse against the insurance company concerned,

The fact, however, is that the legislature did
not meke such provision, but, on the contrary, made express

provision in Section 13 of the Act which in effect excludes a

right of action such as contended fore

Section 13 reads as followss

" Claim for compensation lies agasinst insuw
 rance oompggx only. = When a person is entitled

under sedtion eleven to claim from s registerd

oL T T T T T j__!-§/.-.9.9'§9§93,,r‘f‘,f‘l_".!ﬁ,‘_'__‘_"__,f_
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company any compensation in respect of any
logs or damage resulting from any bodily injury
to or the death of any person caused by or
arising out of the driving of a motor vehicle
insured under this Act by the ownexr thereef
or by any other person with the consent of the
owner, the first-mentioned person shall not

be entitled to claim compeneation in reaspect
of that loss or damage from the owner or from
the person who drove the vehicle as aforesaid
or if that person drove the vehicle as a
gservant in the execution of his duty, frem
hig employer, unless the registered company

concerned is unable to pay the compensation, "
With regard to the meaning of this section the

following was stated by Centlivres, J.A. (as he then was) in

-

Roge’s Car Hire (Pty.) Ltd. ve Grant (supra) at p. 473e:

" The words "the compensation" at the end of the
 section seem to me to mean the same as ¥compensa~
tion" when that word occurs after the words
"entitled to claim", and if that is so the
séction means that a person entitled to claim
compensation from an insurer cannot claim the
same compensation from the owner or his autho=
riged driver, when he is entitled to recover
it from the insurer and that he can claim
it from the owner or his authorised driver only

if the insurer is unable to pay it. "

17/ And oo;o;
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And later (at pe. 474):

H L eesethe meaning to be agsigned to sece 13

~

of the Act is that in so far as an injured
person or his dependants is or are ahle to
recover compensation from the insurer, he or
they have no right to claim compensatien from

the owner or his authorised driversldeece.™
In s0 far as the third party is entitled to claim compensation
from the registered company concernegjand provided only that the
registered company is able to pay, the third party has no right
t0 claim compensation from the owner,

The position in the inatant case is that the
vehicle in question was duly insured, and it has been accepted
that the insurer, Rondalia Assurance Corporation Limited, would
at all times have been able t0 pay any damages awarded, That
being 80y the appellants arey on the plain meaning of the seetion,
not entitled to claim from respondent that amount of compensation

te werse
which ¥$hey-are. entitled to claim (and but for the provisions

wo:/.b! be
of Section 11(2)(a) of the Act, axe stil}dentitled t0 claim) from
the said company in respect of the loss or damage suffexred

by them resulting from bodily injuries caused by or arising out

of the driving of the vehicle in questione

18/ Iteess sde .;
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I+t was, however, argued before us that the prow
tection which the legislature conferred by Section 13 was intended
" t0 be limited to causes of action under the common law and not
t0 extend also t0 a cause of action based on a breach of a
statutory duty imposed by the Act. The truth of the matier,
however, is that the language of Section 13 does not contain
such a limitatione If the position is, as on my reading of the
Act it should be held to be, that the legislature did not intend
a civil action for damages to lie for a breach of Section 22(2),
then it must be accepted that Section 13 was directed only at
claims under the common law; and such claims could with equal

Fove ex
effect had been -included either by specific reference to causes
of action under the common law or by the simpler method, which
wap in fact employed, of excluding all claime against the owner
and the other persons mention¥ed in the Sections On the other

hand, however, if the position were to be as the appellants cone

tend for, namely, that the legislature did a&% intend, but for

some unexplicable reason refrained from stating, that a breach
of Section 22(2) would give rise to a civil action for damages,
then it is indeed strange that the legislature chose te word

19/ Section 13 eee
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Section 13 in suck a way thaf?on the plain meaning of the words

employed)the intended right of action would in effect be excluded.

1 cannot accept that to be the case.

A congideration of the object and the provisions

of the Act as a whole leads me to the conclusion that it could

not have been the intention of the legislature that a breach

of Section 22(2) of the Act should give rise to a civil action

for damages. The appellants® contention that the legislature

did so intendlmust break down againat the following considerations ,

namely.s

(a) That, whereas, according to the preamble, the very
object of the Act was to "provide for compensation
for certain lose or damages caused unlawfully by
means of motor vehickes +es"y the legiglature,
though intending that such compensation should be
claimable from an owner who falls to comply with
the provigions of Section 22(2) (that is the contenw
tion!édid noé-som;rovido; but merely madg-pr6via£on
for a penalty by way of a fine, and left its intentionyg

regarding s eivil action to be presumeds Such a

20/ position 4.
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position is, to say the least, unlikely, in view
of the clear manner in which the legislature in all

c .
other respects circuasribed the liability of an

&
owner of a motor vehicle in the event of non-compliance
with duties imposed on him by the Act,
That, although the legislature intended that a civil
action for damages such as contended for by appellants
would be a competent one, it singularly failod-to
provide for a right of recourse by the owner who
has breached Section 22(2) against the person or
persons whose negligence or other unlawful act caused
the loss or damage in question, or, indeed, against
the insurance company concerned, This would indeed
1e;d t0 inequitable resultss An owner who breaches
Section 22(2) would then be in a far worse position
than the owner who fails to comply with the more
important duty imposed on him, namely, to insure
his vehiclo:-qé;r the latter a right of recourse is
specifically provided in Section 14(4) of the Act.
¥o such provision is made for the owner who breaches

Section 22(2) either to recover from the insurance
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company concerned or from the perason responsible for
the loss or damage in question = and without such
a provision the owner would not have a right of
recourse either against the insurance coapany concers
ne@/ or againgt the person responsible for such loss
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