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IN THE SUPREME COURT OF SOUTH _AFRICA

(APPELLATE DIVISION)

In the mstter between:

REGINA VILAKAZL Appellant

{(born Nkozi)
and

SOUTH AFRICAN MUTUAL FIRE AND Respondent

GENERAL INSURANCE COMPANY LTD,

CORAM: VAN BLERK, A.C.J., POTGIETER, JANSEN, JJ.A.,

DE VILLIERS et MULLER, A.JJ.A.

HEARD: 9.11.1970. DELIVERED: 3¢ //./97¢,

JUDGMETNT

DE VILLIERS, A.J.A. 3

This is an application for condonation
which arises in the following circumstances,
At about 6445 pems on the 12th of May,

1968, when it was already dark, Mishack Vilakazi was driving — —

his car from West to East on a tarred road in the Alberton
district, on which thexre was room for two cars to pass one
another comfortably but no more, and on the sides of which
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there were gravel vVerges., At the same time two cars approached
from the opposite direction, the one closely followed by the
other., The front car was being driven by one Doman, with his
wife as passenger, and the other, insured by respondent, here-
inafter referred to as defendant, by one Richardson. At a point
on the road about 50 yards beyond where it curves slightly to
the left in the direction he was travelling, Mishack Vilekezi's
car collided with the car driven by Richardson as a result of
which Mishack Vilakazi was killed; Applicant instituted action
against respondent for damages on her own behalf and on behalf
of her minor children on account of the death of Mishack Vilakazi,
hereinafter referred to as the deceased, her lawful husband
and the father of the minor children, alleging that the collision
and the resultant death of the deceased was due to the negligencs

of Richardson,

At the trisel evidence was tendered on

behalf of applicant that deceased's death was caused by the
negligent conduct of Richardson in driving on to his incorrect
8ide of the road in an attempt %0 pass Domants car, and
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colliding with deceased's car at a time when the latter was

approaching from the épposite direction and on its correct side
of the road;

The evidence tendered on behalf of
regpondent was that of Doman and his wife and Richardson, and
it was in sharp conflict with that of applicant's witnesses,

Doman's evidence, as appears from the

application record and from such parts of the trial record as

have been incorporated by reference into the application record,

was to the effect that the deceased drove his car over on to

his incorrect side of the road and that he, Doman, narrowly

averted a collision by swerving sharply off the road on to the
South '

gravel verge to the IR of it. In particular he said:

"And did you notice anything shead of you? ===
There was a car approaching me, your Lordship.

Did you notice anything strange about this car?
~ Yog your Lordship, this car came straight

for me, .
T mee

Were you on your correct or incorrect side of the
read? ——- I was on the left-hand side of the road,
your Lordship.

¥hat did you do when this car was coming for you?
——— %hen I saw this car approaching me, your
Lordship, he didn*t give any indication that he
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was going to try and avoid an accident, I swerved
off to the left-hand side of the roads - - o

Do you remember whether your lights were on dim
or bright, and whether or not you flicked them
before you swerved to the left? ~-w My lights
were on dip at the time, your Lordshipe I
flashed the lights once at the driver of the
approaching vehicle. He was on headlights.
When I sew that he was not corresponding to
anything I was doing, I then swerved off. to the
left~hand side of the roade” .veecvecscsccece

"By what margin would you say that you avoided
this collision with the Vauxhall? =—— Your
Lordship 1 would say about 2 ft,

Was it as close as that? ——— 1t was very very

Closeo” eavcsrsacetonnys

"Do you know whether the oncoming car, after it
had just missed you, whether it continued on the
same course, or whether it moved to the left or
to the right? -—— It continued on the same course
until the point of impact."

Richardson étated_in evidence that he was
travelling on his correct side of the road, behind Doman's car
and continueds:

"Were you far away from it or fairly close

_behind it? —=———I—think—two car lengths behind it

at that stage. I can't be absolutely certain,

S

Yes, did you, before this collision, try teo
overtaeke this car, Mr., Richardson? —-—=- Not at all.

What sort of car were you driving? —~ A 1958
Ford.
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Ten years o0ld at the time of this collision? ===
Yes. ) T

As you were travelling along, could you in your
own words please, tell us what happendd? =

Well it happened quite suddenly. The car in

front of me swerved to the left, and I immediately
saWw the cars..

Slowly, You say the car in front of youee? —e=
Swerved to the left.

Swerved to the left. And you said@ that you saw
something? -~— I then noticed a car coming towards
me, and to avoid a collision, I also swerved to
the lefte” ceccces

"Now, just before the accident, there was a car
travelling in front of you. What note did you
take of oncoming traffic? ——— I can't say I
noticed any oncoming traffic at that particular
stage.

You see, I want to put it to you that from the
point of the collision, to the robot, there is
& clear view for a distance of something like

200 yards? w=- Yes, I would say there is,

How far was this car with which you collided,
from you, when you first became aware of it? ~—
I honestly can't tell you the distance, it
happened so fast, and it seemed to be right on
top of me before I noticed it.

At the time of = just before the collision, was
thefirst—time—that you saw this car? —- As far
as I can recall, yeSo" 6ssssvctssnsne

"Just before the time of the accident, since you
were not particularly watching for oncoming
traffic, it would seem you weren't concentrating
particularly on driving conditions? —— I¥d say
I/ eeses
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I was concentrating more on the car in front of me,
than I was on anything elses"eceas

"Now, why didn't you see the oncoming car earlier,
Mr. Richardson? ——— Well I think it was on the wrong
side of the Toad and it was blocked by the car |
in front of me.

However careful you may have been on the day in
question, would you have been able %o see it ahead
of you through the car in front of you, coming on the
incorrect side of the road? —= I don't think I

could have.

Did you expect anybody to emerge from the front of
the car travelling ahead of you on the incorrect side
of the road? =—— No, I did not expect anybody.

And once you did see it, would any useful purpose have
been served in applying your brakes? -—- Not at all.

Why not? ——— Because it would have meant a head—on
collision. 1 tried to swerve to avoid it."

The Court g guc was unable to find any
basis upon which it would be justified in holding that applic—
ant's witnesses were more acceptable than those of respondent.
It also dismissed an alternative contention on behalf of
applicant that Richardson was negligent even on the basis that
respondent's witnesses were truthful. The Court's reasoning in

regard to the latter contention was the following:

—————— —— ———
. —_———— ———
—_— . ——

regard, but I find myself unable to accept it.
Richardson, in evidence, stated candidly that he
could pot recollect seeing the deceased's car
approaching from the west until a very late stage,
when he says, it was driving straight at him, If
Richardson's version of the accident is true, that

—_—

e —— — - — T T Tailife/dleas



-7 =

failure to observe the deceased's car when it was

a considerable distance away, could be explained in
one of three ways: one possibility is that it was
masked from his view by Doman's car, which admit-
tedly wes travelling only a short distance in front
of the insured car. The suggestion that even in
that event the lights of the deceased's car would
have shone through the front windscreén and the back
window of Doman's car is, I think, conjectural. It
would not be safe without something in the nature
of a demonstration, or alternatively, some eXxpert
evidence, to assume that a driver in Richardson's
position could necessarily have seen those lights
through the car of Mr, Doman. Another possibility
is that Richardson did, in fact, see the
approaching lights of the deceased®s car when

there was nothing abnormal about the position

of those lights or the course which the car
appeared to be taking, so that he was left,

after the collision, with no recollection of his
initial sight of the car. A motorist in the
ordinary course of night driving, sees the lights
of many approaching cars, but unless there 1is

sone special reason to recollect those events,

they make no striking impact upon his mind and

do not remain in his memory. A third possibility
is that Richardson was looking only at the car
ahead of him, (that, indeed, is a theory which

he volunteered himself) and therefore, paid no
attention to anything beyond or to the right of it.

I do not know which of the three theories I
have mentioned embodies the true explanation of
Mr, Richardson's present failure to recollect
a sight of the deceasedts car-well —befors—the
time of impact. But on any of those theories,
I cannot see that any relevant negligence on
the part of Richardson is established. I am
dealing with the matter still on the assumption
that his own version is to be accepted, His
speed was probably something between 30 gnd 40
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miles an hour, which to me does not seem
unreasonably high in the prevailing circumstancese.
' He may have been following Doman's car a little

more closely than was prudent, but that was
clearly not the cause of the collision,.

Richardson was under no duty to take precau~
tions against the unlikely contingency that an
oncoming driver would swerve over, without
warning and for no discernible reason, to his
incorrect side of the road in the face of the
approaching headlights of two vehicles. The
avidence does not show that after the danger
became apparent to Richardson, he had sufficient
time within which to avoid the collision, and
failed to take the measures which were available
to him during that periocd. He could, perhaps,
have swung further or more violently to the left
than he did in the emergency. I am not sure,
however, that that would have averted the impact.
And in any event, if Richardson®s version is
true, such an error of judgment in the agony of
the moment, would not, in my view, constitute
negligence,"

The Court a quo accordingly granted an
order of absolution from the instance with cosise
Applicant timeously noted an appeal to

this Court and followed it up with an application for leave

to appeal in forma psuperis. This application was)however;
not lodged with the Registrar of this Court within the period

required by Bule of Court 4 (7): hence the present application.
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At the hearing of the application counsel
on behalf of applicant did not seriously contend that the
Court a gueo erred in not accepting applicant's version of how
the collision occurred, but strenuously argued that on the basis
of the correctness of the evidence tendered on behalf of
respondent, the Court a guo should have found that Richardson
was negligent and that such negligence, even if slight, entitled
applicant who is suing on behalf of deceased’s dependants,
to damages, the Apportionment of Damages Act not being

applicable,

I proceed to ‘deal with this contention,
it being common cause that 1f there are no reasonable prospects
of it succeeding in the appeal, the applicatien for condonation

cannot be granted. (See Ngobane & Another v. Minister of

Justice & Another, 1969 (3) S.A. 365 (A) at p. 370).

In my view there are no such prospects.

————— o ————— —

—— 1t was contended that Richardson was
negligent in that he drove too close to Doman's car and did not
keep a proper lookout for oncoming traffic and that had he not

been/..ooc
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- 10 -
been so negligent, he would timeously have seen that deceased's
car was proé;édihg on its incorréct side in.a-straight line
towards Doman's car and would have been able, like Doman, to
avoid the collisions I cannot agree. As the Court g quo
correctly pointed out, Richardson was under no duty to take
precautions against the unlikely contingency that deceased
would swerve over, without warning and for no discernable
reason, 10 his incorrect side of the road in the face of the
approaching headlights of two vehicles, which must have been
clearly visible to him. His duty was to keep a watchful eye

on deceased!s car and to take avoiding action when it became
apparent to him that deceased's car had moved over on to the
incorrect side of the road and that a collision was imminent.
See Solomon and Another v, Mussett and Bright, Ltd,, 1926 A.D.
427 at pe 433. But it must be remembered that he also had to

keep Doman's car and all other traffic on the road under

——
—

observation. In the present case it is contended that Richarde
son only looked at Doman's car and paid no attention to
deceased's car. But the evidence does not disclose that this
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was 80. Richardson admitted that he concentrated more on the
car in front of him : natural under the-circumsténce; - but

did not admit that he never saw deceased's car when it was still
approaching the scene of the collision; What he did say was
that he had no recollection of seeing deceased's car at that
stage, and, for the reasons staled by the Court a guo, it may
very well be that he did see deceased®s car but had no recol-
lection of doing so. After all he was celled upon to testify
about 2 years after the date on which the collision took place.
The contention that Richardson was negligent because he drove
t00 close to Doman's car is also unfoundeds Riéhardson estimated
that he was travelling about two car lengths behind Doman®s car.
He added that he could not be certain. that his estimate was
correct with the result that the distance may have been con;

siderably greater. Both cars were travelling at reasonable

speeds, Whatever the exact distance that separated the two

cars, it has not been established that he would not have been
able to avoid colliding with Doman®s car had Doman for instance,
for some reason, been forced to suddenly applying his brakss

- ,,.a:nd/... 'Yy
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and bring his car to a standstill. And I do not think that it

' can validly be said that he was in duty bound vis—a-vis deceased

to drive at a greater distance behind Doman*s car so as to give
himself a better opportunity of avoiding the consequences of

a negligent act by deceased which he could not reasonably have
foresesen. The evidence glso does not disclose that the deceased®s
car proceeded in a straight line on its incorrect side of the
road for a considerable distance before the collision. This
submission is based on a misreading of Doman's evidence. All
that Doman said was that deceased's car came straight at him
but he was never asked how far deceased's car was in front of
him when it crossed to its incorrect side. Conceivably this
could have happened when deceased's car was very near to him
and when his éar partly, if not wholly, obscured Richardson's
view of ite That there probably was such a sudden swerve

appears from Doman's evidence that he had to move on to the

gravel verge and even then only narrowly averted a collision,
The basis for applicant's contention is therefore non-—existent
with the result that it is impossible to find that Richardson

Was/booob
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was negligent in any respect prior to the point of time when
Doman'é car swerved to“tﬁe left in fron;<of him,. ﬂAs pointed
out by the Court a guo, in the absence of something in the nature
of a demonstration or some expert evidence it would be conjec—
tural to say that he must have seen the lights of deceased®s car
through the windsereen and back window of Doman's care. Nor can
it be said that Richardson should in any event have been able
to avoid the collision; He was called upon t0 act in an emer-
gency not of his own making, and even if he could, like Doman,
have swerved more to the left than he actually did and thereby
have avolided a collision, his failure to do so does not, in the
circumstances, constitute negligence on his part,.

The application is accordingly refused

with costse.

Al

VAN BLERK, A.C.J. | N VILLIERS, A.J.A.
POTGIETER, J.A.

JANSEN, JeA. Concur.
MULLER, A.J.A.



