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JUDGMEDNT

HOLMES, J.A., TROLLIP, J.A., et MILLER, A.J.A.:-

The appellant was convicted by Nicholas, J., s;¢—~

——.
. -
-

ting in the Witwatersrand Local Division, on twelve counts

=

of theft and two of fraud. He was sentenced to imprison-

ment as follows =

— e

- Count 4 -~ two years

8 - +two years
9 <~ Tfive years

10 = three years

2/+0+ Count

— .
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C e e Count 12 <« _one year
15 - +two years
16 - two years
19 ~ two years
20 = three years
2. = two years
23 - five years
24 ~ +three years

27 = five years

29 -~ <five years

Total - 42 years

L - I

All the sentences other than those on counts 8 and 9
were ordered to run concurrently with those on counts 8 and 9.
Hence his sentence was, in effect, one of imprisonment for

seven years. He appeals with the leave of the trial Court.

The appellant was acquitted on 17 other countse.
Throughout this‘appeal the numbering of the counts will be the

same as in the trial Court.

" 73/evi The —— - - -
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The triai, from its inception until verdict, lasted
“from 28 October 1968 to 19 June 1970. Thé story which unfol=
ded covered the period from March 1962 until the end of 1965.
Before dealing seriatim with the counts which are the subject
of this appeal, we think it would be helpful to set out the ge-
neral background, as stated by the trial Court as follows -

"THE BEGINNING.

The story of this case began with the
linking at the end of March 1962 of the des-
tinies of two companies: Parity Insurance |
Company Limited ("Parity") and Trans-Africa
Credit & Savings Bank Limited ("Trans-Africa").
They were the foundation of an inter-company‘
structure which, during the period covered by
the indictment, was added to and altered until
there were included under its roof a large

number of other companies.

The main architect of this structure was
Mr. Wolf Heller, the accused. His chief as-

sistant was Mr. Albert Montagu Saevitzon, an

T ———————— —important-witness .for the State.

It will be convenient at this stage to
make a brief reference to the history of Parity
and Trans-Africa up to the beginning of the pe-

riod covered by the indictment; and then to

N _ - S eeemem e e oo 48/ ves discuss._ _
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~discuss the relationship between the accused

. and Saevitzon, and my impressions of Saevitzon's
character, and that of thé accused. The nu;
merous other persons and companies involved

will be introduced later in their due order.

PARITY INSURANCE COMPANY LIMITED.

Parity was incorporated on the 20 th July
1960. It was placed in final liquidation in
December 1964. During the period of its exis-
tence it was an insurer registered under Sec~

tion 4 of the Insurance Act, No. 27 of 1943,

and a registered insurer under the Motor Vehicle

Act,No. 29 of 1942. 1t was formed with an
authorised share capital of R200,000.00, divided
into 100,000 shares of R2. each. All 100,000
shares were issued but, as at the end of March
1962, an amount of only Rl. per share had been
called up. At this time, the Parity shares

were held as follows:

Name of Shareholder Number of Bhares
H.B. Hanley : 26,000
H.W. Robertson 18,500
N.T. Crawford 9,500
‘——~———~—~———_-_“___B;L;;LQEBL_u_m__Mﬁ____Hﬂ__ 11,000
J+ Reisen ii:BBbT‘"__“"’“‘“'"—“‘__
H.E. Silver 3,000
R.E. Somers-Vine & X.W. Murray 18,000
A.S5. Posthumus 3,000
100,000

T —5‘/“'—%9;1?— —_—
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When it started its operations, Parity's

—~ .~ - _.business was limited to comprehensive motor

e

the field of compulsory third perty insurance

under the Motor Vehicle Insurance Act, 1942.

In this field it achieved a considerable suc-—
cess, rapidly becoming the largest writer of
third party motor vehicle insurance in the Re=-
public « at one stage it was underwriting some
40% of the total of this type of insurance.

At the time of its liquidation, compulsory thirad
party insurance constituted about 85% of Pari-

-

ty's total business.

The name of H.B. Hanley figures prominently
in this cases. In March 1962 he was the chair-
man and managing director of Parity. In his
opening, leading counsel for the State informed
the Court that Hanley was then serving a sentence
of imprisonment as a result of his conviction,
in this Division, in November 1967, of crimes
of theft and fraud in relation to the affairs

of Parity.

In February 1962, certain Mr. Abel Shaban
-7 ‘@nd Mr<—Vincent-de Jager .... entered into a

—_————

contract with the shareholders of Parity for

—_——

the acquigition of all the issued shares for

R850,000.00. This contract was terminated

6/0.0 in
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in the middle of March 1962 when a dispute

" arose om the question whether de Jager and

Shaban had timeously furnished a cheque for
the purchase price. They had planned to
finance the transaction by obtaining a loan
for the full amount of the price from the
Chase Manhattan Bank, which was promised that,
after Shaban and de Jager acquired control,
Parity would make large deposits with the

bank . Negotiations with the bank broke

down when the bank received legal advice con-
cerning the application 40 the proposed trans—
action of Section 86 fbigf of the Companies
Act. Thereafter, de Jager began negotiations
with Hanley for the acquisition of a majority
of the issued shares. It was at the time
when these negotiations were reaching fruition
that the short-lived relationship between de

Jager and the accused began.

TRANS—AFRICA CREDIT & SAVINGS BANK LIMITED.

Trans-Africa was incorporated on the 11th
May 1955 and had its principal office in Cape
Towr. In December 1959 it obtained registra-

tion as a deposit=receiving institution-—under
the Banking Acte It had a wholly-owned sub-

sidiary, another registered deposit-receiving

institution, known as National Savings & Finance

7/+++ Corporation,
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Corporation, Limited ("National Savings"),
which had its chief office in Port Eliza-
beth and conducted business mainlty in the.

Eastern Province of the Cape.

On the 4th December 1959, Tacshare In-
vestments (Proprietary) Limited ("Tacshare")
was incorporated with an authorised share
capital of R200.00 divided into one hundred
shares of R2.00 each. Only two of these
shares were issued. Both of them were bene-
ficially owned by the accused, who was the
sole director of Tacshare from the 4th Decem-
ber 1959 to the 31st. August 1961. On the
8th December 1959 a total of 304,836 shares
in Trans-Africa (constituting 56% of its is-
gsued share capital) were transferred into the
name of Tacshare, which in consequence acgui-~-

red control of Trans-Africa.

In July 1961, the accused borrowed from
higs brother-in-law, Mr. Dave Panovka, sums to-
talling R30,000.00. He furnished as security
a pledge of the 304,836 Trans-Africa shares
held by Tacshare. Soon after July 1961, there

——-———~_________was concluded an agreement between the accused

and Panovka. (This was referredto—in-the_in-

dictment and in the evidence as "the Heller/
Panovka Contract".) In terms of this agree-

ment, the accused purported to sell to Panovka

8/e.. the
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the two issued shares in Tacshare for R46,000.00.
As will appear later, this contract was not a
genuine contract of sale, but was designed to
put Tacshare beyond the reach of the accused's
creditors, and at the same time %o provide Pé-
novka with better security for the loan of

R30,000.00 which he had made to the accused.

Until September 1960 the accused was chair-
man of Trans—-Africa, and he continued as a di-
rector until the collapse of Standard Finance in
1961, when he resigned. In 1962 the accused
negotiatéd with one Guassardo for the sale of
his Tacshare shares on the basis of a purchase
price calculated at 7/64. per share held by Tac-
share in Trans-Africa. At the beginning of
1962 the accused heard that Guassardo was trea—
ting with directors of Trans—-Africa with a view
to obtaining control of the Trans-Africa board,
which he then planned to use to issue %o him-
self shares held in reserve and thus obtain ef-
fective control of the company. In order to
block this move, the accused and Panovka trans-
ferred small blocks of Trans-Africa shares to a

number of persons, who gave proxies for the an-

nual general meeting of Trans-Africs held on the
15th March 1962. At this meeting Guassardo was
removed from the board of directors and the accu~-
sed's attorney, Mr. Solomon Ressel, was voted

on to the board of Trens-Africa. De Jager and

_~ .9/ . Shaban T — T

-

.
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Shaban had been associated with Guassardo
in his move to acquire Tacshare and as a

result de Jagerlamd acquired some_acquaihtancé

with the affairs of Trans-Africa.

THE RELATIONSHIP BETWEEN THE ACCUSED AND SAEVITZON.

The accused was born on the 15th May 1908
in Lithuania, where he went to school until he
came to South Africa in December 1922. He
then knew very little English and, apart from
attending book-keeping classes in Cape Town for
about four months, he had no further schooling.
At the age of 15 he gtarted to work for a groce-
ry firm in Cape Town, and later became a commer—
cial traveller. In 1931 he started a dried
fruit business in Worcester, Cape. From these
small beginnings he built up a very large con-
cern (Standard Canners Limited), the business of
which he disposed of to Langeberg Co=-operative

for over £3,000,000-0-04. in 1961.

He next acquired South African Druggists
Limited, a company which he placed under the con-
trol of Standard Canners Limited. This company

was now re-named Standard Finance Corporation of

SouthAfriea. —It formed-the nucleus of the
"Standard Finance Group", which comprised appro-
ximately 150 companies in South Afrieca, the Uni-

ted Kingdom, the Central African Federation, and

10/... other




other parts of the world. Standard Finance

had a share ecapital of over fougﬂgqg‘g?hg}f‘
million pounds, and its shares were quoted

on both the London and the Johannesburg Stock
Exchanges. The total turnover of the group

was of the order of £40,000,000-0-04. per annum.
Its activities covered a wide field, including
the wholesale and retail distributive trades,
industry, insurance and shipping, confirming

and clearing, printing and stationery, and the
provigion of managerial and secretarial servi-
ceSe Another company controlléd by the accu-—
sed, Heller Organisation Limited (of which the
accused was the chairman) was appointed manager
and secretary of all the companies in the group.
That the accused, with his limited education,

was able from small beginnings to build up a
business which he disposed of for over £3,000,000-0-04d.
and then bring under his control a financial em~
pire of this magnitude, is striking evidence of
his financial acumen and his energy, industry
and drive. He may well be described in the words
used of him by one of his counsel in cross—exami-

———— _ ___ ning Mr. Hill, a witness for the State - "a very

———— e

— e

intelligent man", "an astute businessman", a man
"who obviously had immense experience of business
and shrewd judgment of people and events and things".
He was, ags it was put to another State witness,
Benater, "a person who talked with big ideas, broad

L T mTI  schemes ..." ...

T T e LTI A feie I e
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In September 1961 the Standard Finance
_Group collapsed, and all of the companies in
the group were plaéed in liguidation or un~
der judiciszl management. Arising out of his
activities in fhe group, the accused was char-
ged in this court in September 1963 with ha-
ving committed offences of fraud and theft and

contraventions of the Companies Act. On the

22nd. November 1963, however, he was acquitted
on all counts, save one of contravening a sec-

tion of the Companies Act, for which he was

fined R100.00 (see State v. Heller and Another
(2), 1964(1) S.A. 524 (W) ).

It is a mark of the accused's courage and
resilience that, notwithstanding.the fall of
the Standard Finance empire and despite the
shadow of prosecution which was then hanging
over him, he began in the middle of 1962 +to
build a new empire, which started with the acqui-

gition of a half interest in Parity.

The accused had come to know Saevitzon in
about 1953 when, as a youth of 18, Saevitzon
used to visit the accused's daughters at his

—~—————————__ house in Kenilworth in Cape Town. In 1953 Sae-

—_———
—_—

vitzon became articled to a firm of accountants o
in Cape Town and in August 1958 he gqualified as
an accountant. The accused then offered Saevit-

zon employment in one of his companies.

12/... Saevitzon
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Seevitzon accepted, and started work on the
rlst_January 1959 as the local secretary of a
company called Pharmacy Holdings Limited,
which was a wholly~owned subsidiary of South

African Druggists Limited.

In June 1961 when the collapse of the
Standard Finance Group was threatening, Sae-
vitzon obtained employment as chief accountant

in Southern Africa of Burroughs Machines.

Although their business association had
now terminated, Saevitzon and the accused saw
a great deal of each other, but whereas their
relationship had previously been one of "big
boss and smgll employee", now it was on a basis
of friendshipe. In October 1961, Saevitzon got
married, and he and his wife went to live in a
flat in Xillarmey in Johannesburg, near where
the accused was living. An extremely friendly
asgsociation began and Mr. and Mrs. Saevitzon
frequently visited the accused at his flate.
After December 1961 Saevitzon was seeing the ac—
cused (who was now a lonely man) at least four
or five times a week, and gave him a great deal

- T ——

———- —____0of assistance in accountancy matters which re-

lated to the accused's troubles arising out of

the collapse of Standard Finance.

In the early part of 1962 Saevitzon and the

accused went into business together. They

13/... floated
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floated a company (Stellaland Pharmacy Hol~-
~ dings (Proprietary) Limited) which acquired
three pharmacies in Vryburg from the liqui-

dators of South African Druggistse.

After the accused acquired his interest in
Parity in 1962, Saevitzon was appointed as ad-
ministrative assistant to the managing director
(Hanley), taking up his duties on the lst August
1962, The evidence shows that, apart from
his official duties in Parity, Saevitzon was
there as the "eyes and ears" of the accused,
through whom the accused was kept acguainted
with what was going on in Parity, and largely
through whom the accused exercised his influence
in Parity. Hanley left Parity at the beginning
of 1964, and the accused then obtained virtual-
ly complete control of the company. No appoint-
ment was made of a successor to Hanley as gene-
ral manager or managing director. Saevitzon was
then styled "Chief Administrator" and he wasg
chairman of the manasgement committee, which was
responsible for the deay to day administration
of Parity. Saevitzon was from then on in the

position of chief of staff to the accused, who,

though he held no officiel position in Parity,

—_— e . — ——— —
—_——— —_—

was de facto in control of it.

It is clear that from the time that Szevitzon

joined Parity, the accused reposed a great deal of

14/... confidence
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confidence in him and there was a very closge
.and intimate association between Saevitzon
end the accused, not only in Parity, but al-
s¢ in other key companies of the accused
which Saevitzon administered, and in regard

to the accused's personal financial affairs.

The accused and Saevitzon held each ot-
her in high regard. The accused thought
Sgevitzon %0 be a young man "of very fine per-
sonality, full of life and very likeable".

As secretary of Pharmacy Holdings, Saevitzon
proved himself, in the eyes of the accused

to be "very bright indeed", and as a man who
came up with very bright ideas. The accused
thought him to be competent, very capable,
very guick-minded, and able to do a job pro-
perly and accurately. Saevitzon, for his
part, said that "generally (the accused) has

a tremendous persuasive personality; a man

of very extreme drive, and, as I said, a super—-
salesman"; "... I held Heller in awe, I
thought him glmost a god - his business skills
to me, at that stage (March 1964) were quite

fantastic"; and "whatever the accused wanted

me to do I virtually did. As I said before,
I regarded him as a god".

The close relationship between the accused

and Saevitzon continued until the beginning of

15/... November
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November 1964. Between the months of Au~
gust and October 1964, the auditors of Pa-
rity had been uncovering irregularities, in
some 0f which Saevitzon was deeply involved,
and some of which gave rise to certain of
the present charges against the accused. In
a report dated the 13th October 1964, the
aunditors set out details of certain irregu-
larities, and gave notice, calling upon the
directors of Parity to rectify the irregula-
rities, and to take steps to prevent the oc-
currence of similar irregularities in the
future. They stated that, failing compliance
with these demands, they would have to report
the irregularities to the Registrar of Insu-
rance and the Public Accounts and Auditors
Board. They also insisted that Saevitzon
and Hill, another employee of Parity, should

be dismissede.

On the 6th November 1964, the accused and
Saevitzon went to discuss with Mr. Attorney
H. Schwarz, the accused's attorney, "the gra-
vity of the auditor's report". In the course

of the consultation, Saevitzon asked to see

and there Saevitzon asked Schwarz if he would
still be in trouble if the money referred to

in the auditors' report was repaid. Schwarz

16/+... replied

- _

—_—
—
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replied that it did not follow that in such

- & cage_there would be no further trouble,
and he told Saevitzon that because he was the
accused's attorney, Saevitzon should seek
independent advice. Saevitzon then consul=-

ted with Mr. Advocate Oshry.

Saevitzon was now very much alarmed.
He had a consultation with his father-in-law,
who advised him and Saevitzon's wife that he
should meke a clean breast ofieverything and
take the conseguences. Saevitzon made up

his mind to go to the police.

On the 1lth November 1964, Saevitzon saw
Brigadier Joubert of the South African Police.
The Brigadier told him that if he wanted to
meke g statement, he should give i+4, but that
he could make Saevitzon no promises that he

would not be prosecuted.

Saevitzon did not make a statement on
this occasion. Later he consulted counsel,
who went with him to the police and there ad-
vised him to make a full statement. Later on

the same day he agreed to meet Parityls auditors,

and he answered numerous qﬁé@ftﬁﬁs—whfch‘were—-~———~——.__
put to him relating to the acquisition of Parity

by the accused, and the control of Parity.

Thereafter, he had frequent interviews with

the police, mostly in order to hand over books

T Ut e F D U N 17/. L) and e e e
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and other documents which he had in his
~_possession. His first statement was made

in December 1964. In November of Decem-
ber 1964, the witness Hill said in evidence,
Saevitzon telephoned Hill, who was deeply
involved in the irregularities committed in
Parity, and t0ld him that he was in the of-
fice of Brigadier Joubert. He said: "I
have made an absolute complete open confession
to the police here and I'm ringing to find
out whether you want to avail yourself of the
same opportunity". Hill then decided that
he too would make a statement to the police.

Eventually in September 1966, Colonel
Huysamen of the South African Police, explained
to Saevitzon the provisions of the Criminal
Code relating to the indemnification of accom—
plices. Then, Saevitzon said, questions were
for the first time put to him by the police and
from these questions it became clear to him that
the police wished to obtain infoermation invol-

ving the accused.

CHARACTER OF SAEVITZON.

— —Saevitzon—is—ea man-of -ability and persona-
lity and pleasing appearance. He has a quick
intelligence and is clegr-headed. Higs memoxry
in regard to financial transactions was, in ge-

neral, copious and accurate. In regard to

18/0 .o certaln
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~ was. shown to be inaccurate and unreliahle.

certain other matters, however, his memory

Degpite his gifts, Saevitzon's charac-
ter ig seriously fliawed. His adﬁitted con-
duct demonstrated that he is a grossly dis-
honest man. Over a period of years, he
participated, apparently without compunction,
reluctance, or any qualms of conscience, in
a series of thefts, frauds and deceptions.

Even in the witness-box he gave no sign of
contrition or even awareness of the enormity
of his conduct. He was almost gleeful in
telling what he had done, and seemed 10 be
proud of what he regarded as his own clever—
ness in the crimes he committed. Mr. Hanson
was undoubtedly correct when he referred in
argument to "his obvious lack of probity, his
overpowering conceit (and his) self-assurance",
and in his description of him as a man "with~
out any sense of morality ... without shame «..

and without remorse or regret".

Saevitzon was an accomplice in most if not

all of the crimes concerning which he gave evi-

QLONEG
—4dences. . For that reason it is necessary that

his evidence should be approached with caution.
But in addition, Saevitzon was admittedly an~
xious to be used as a State witness in order

that he should save his own skin at the expense

19/000 of
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of giving evidence against the accused and
others. (He agreed that between November
W1964"ahdﬁ8é§tembér 1966 he was in the posi- V
tion of "an anxious informer".) I accept
that it is possible (although there is not-
hing to show that this in faet occurred)

that he might have been tempted to falsely

implicate others in order that he should be

accepted as a State witness.

Before this trial, Saevitzon gave evidence
in regard to matters which are covered by the
indictment on four occasions - three of them
were the Marais Commission, which was appoin-
ted to investigate the affairs of Parity, the
trial in Cape Town of Ressel, the accused's
attorney, and the trial of Hanley in this di-
vision. At those proceedings he was crogs-
examined, and the records of the evidence were
available to the defence. He also gave evi-

dence at a secret enquiry into the affairs of

Parity held under the Companies Act. The
record of the evidence at the secret enguiry was
not, with the exception of the accused's own

evidence, available to the defence at this trial.

(_SQe Se Va Heller, 1969(2) Sshe 361 (W)o) It

was apparent from the cross—-examination of Sae-
vitzon in regard to his evidence at the various

other proceedings, that he has contradicted him-

20/+.. self
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gelf in a number of important respects.

-I-d0 not think that there is any reason .
t0 doubt Saevitzon when he speaks of his own
part in the crimes charged, especially where
he has not been cross—examined in this connec-
tion. Where, however, his evidence impli-
cates the accused, it would not in my view be
safe to rely upon it in the absence of other
reliable evidence or proved or admitted cir-
cumstances, which show that it is safe t0 ac-

cept it.

Mr. Hanson submitted that it became clear

0 Saevitzon during the period from when he
first went to the police (November 1964) until
the time he was offered an indemnity (September
1966), that if he was to avoid prosecution he
would have to persuade the authorities that he
was able to give evidence against the accused
and against anyone else whom it was desired to
prosecute. He was "kept on a string" for this
long period; he became concerned to prove his
value to the authorities; and his role, it was

suggested, was the sinister one of giving the

____police false information in order to involve

Hanley, Ressel and the accused.

Saevitzon volunteered to give evidence be-

fore the Marais Commission, and he agreed that

21/..s "a




.."a motivating cauge was that I was trying
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to persuade the authorities as toc how co-

operative I could be". Mr. Hanson sub-

mitted that two particular pieces of evi-
dence given by Saevitzon illustrate “the
false role" he played in trying to impli-
cate others. These pieces of evidence
related to the negotiations with de Jager
to acquire Trans~Africa at the end of
March 1962, and meetings which were said
to have taken place at the house of the
accused on the 20th and 2lst. April 1962.
cees I must say at once that, unsatis~
factory though Saevitzon's evidence was in
relation to the negotiations between the
accused and de Jager, there is in my view
no ground for believing that in respect
of either of these matters Saevitzon was
playing a malevolent role and deliberate-
1y giving evidence in order to falsely

implicate the accused or Ressel.

In my view, whatever the shortcomings

of Saevitzon as a witness = and—they—were

———— .

many - he set down naught in malice.

X did not think,

22/0 <« While
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while he was giving evidence, that he show-
_ed any trace of v1ndlct1veness towards the
accused, or that he was actuated by any de-=—
sire to falsely implicate the accused. On
the contrary, there were a number of occa-
siong on which, if he had wished only to in-
criminate the accused, he could have done so
without danger of discovery that this was his
motive. He 4id not do so but, if anything,
went out of his way to give evidence which
t0ld in favour of the accused. It is suffi-
eient(for present purposes to refer to a stri-
king example, namely, his evidence in relation
to Count 6, in which it was alleged that the
accused committed fraud in regard to the pros-
pectus for Parity Holdings. Saevitzon gave
evidence that in regard to three of the five
misrepresentations charged, there was no inten-—
tion on the part of the accused to defraud or
deceive. It was this evidence which led the
State not to rely on these three misrepresen-

tations.

CHARACTER OF THE ACCUSED.

—_——  _  ___ I+ is plain that the accused is a man of

———_——

considerable abilities; intelligent, with con— — ————

siderable financial acumen, and with great
drive and industry. It was also manifest - al-

though the witness-box obviously was not the

23/... best
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best environment for the display of such

- qualities - that he is a man capable of
very great charm and persuasive foréé.

It seems clear that all of those who were
closely associated with him fell under his
spell, and it is not difficult to imagine

how potent this must have been.

As a witness in this court, however, the
accused did not shine. In making my assess-
ment of him, I have tried to make allowance
for the strain to which he has been subjec-
ted since the collapse of Paritye. He has
lived for years under the threat of prosecu-
tion. He has seen a number of his former as-
sociates tried and sent to prison. He has
had to undergo the long drawn out strain and
suspense of this trial. And he has had to
bear the enormous financial burden which, I
have no doubt, it has placed upon him. He
was in the witness-box for 34 days between the
13th October and the 12th December 1969, of
which 28 days were taken up by a cross—examinag-
tion which was exhaustive, and must for the

accused have been exhausting.

In addition, I have kept in mind the fact
that the accused labours under some disability
in his hearing. My impression is that this
is not a serious disability, but I noticed upon

occasion that he sat with a hand cupped over

o S = 24feeehis .
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his ear, listening to a witness with strain-
—ed attention. There were also occasions -
not frequent Z when it was plain that the ac-
cused and his questioner were at cross purpo-
ses as a result of the failure of the accused
0 hear properly the gquestion which had been

put to hime.

But after making every allowance for him,
I am of the view that the accused was a very
bad witness. As will appear in the course
of this judgment, he was shown again and again
to béyantruthful witness. In the witness-
box he shifted and shuffled, and twisted and
turned, and tried to concesal behind a cloud
of incoherence his inability to give a truth-
ful answer tomany of the questions put to him.
He was frequently evasive, and refused, not-
withstanding persistent pressure, to meet the
point of a gquestion. This was not, I am sa-
tisfied, because he misunderstood the question.
The accused is not a stupid man. He is ex~-
tremely quick and intelligent, and his failure
to meet a question squarely was in many cases

— due t¢ _an gttempt to avoid it, and to avoid

the consequences of any answer which he might
give. Sometimes he would embark on a long,
rambling and irrelevant speech, designed to
avoid an answer to a question, and with the

hope of so obfuscating or obscuring the track

T 25/ ece that o -- -
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that the cross-examiner might be thrown

off it. At other times he would start an ..
ansgwer and stop on the realisation that

what he had been about to say would lead

him into trouble; and then continue, cat-
ching at straws and discarding them one af-
ter another as futile. This was the expe~
dient of a man who could not tell the truth
and could not find the acceptable lie. In
the end the accused was entirely discredi-
ted, and he stood exposed as a man upon whose
testimony, in general, no relience could be

placed."”

In this Court, counsel for the appellant submitted
that the learned trial Judge must have overlooked certain evi-
dence, and certain factors relating to the probabilities; that
the witnesses were testifying to events which had happened se-
veral years previously, and that the learned Judge had made
insufficient allowance for the haze of time; +that the trial

was a summary one and the defence had laboured under some diffi-

culty because all available witnesses had been subpoenaed by

the State and were not accessible to the defence for consultation;

26/0 «e that
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that the principal State witness, Saevitzon, was called to-
wards the end of the State case, and that only then did the
significance become apparent of various evidence given ear-
lier in the trial; +that it was not possible to obtain a
statement from the appellant on matters canvassed in the in-
dictment, save in the most general way; that the cross-
examination of the appellant, for twenty-eight days, ranged
from charge to charge and from point to point, with the wit-
ness under the constant necessity to relate the gquestion to
changing sets of circumstances; +that a momentary loss of
concentration or fatigue could well account for such matters
as hesitation or subsequent correction; that, from the nature
of the prosecution, the defence and the appellant did not have
timeous consideration of all the surrounding circumstances;
and that certain State witnesses might well have yielded to

the temptation of co-ocperating with the State and would have

tended tc give evidence in conformity with the State's view,
particularly in the light of the publicity which had been gi-

ven to two earlier trials in which, so it was submitted, the

27/. e appellan‘b



- 27 -
appellant had been branded as somebody sinister. Counsel
also dila%ed uég; fge ;har;;fer,-géfiveé and ﬁiiiéin}uéft R
the main State witness, Saevitzon, whollike other witnesses
for the prosecution, was an accomplice. Counsel urged the
need for the greatest caution in approaching the evidence of
Saevitzon who, he sgid, was a thief and a cunning plotter
who had hoodwinked many people in pursuing his nefarious
practices, and, as a witness, was a reckless inventor of facts
to suit the exigencies of the momente.

As to all the foregoing, it is clear that most
if not all of these points were raised and considered at the
trial. The learned Judge was quick to appreciate certain dif-
ficulties with which the defence had to contend. He was ge~
nerous in the matter of adjournments; and in his appraisal

of the appellant as a witness he made allowance for the posi-

tion in which the appellant found himself. The trial Judge

certainly did not, as was suggested by counsel for the appel-
lant/ oW ey wehs in regard to one of the counts, approach

28/+.. the
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the case on the footing that the appellant was a guilty man on whom
there was some onus to indicate his innocence. In this regard it is
not irrele%ént to point out that'the learned Judéé acéuifféd the ap-
pellant on 17 out of the 31 counts. With regard to the evidence of
the accomplices, the learned Judge was conscious of the dangers inhe~
rent in their testimony, and of the particular need for the existence
of some safeguard against wrong conviction. He bore this pertinently
in mind in regard to Saevitzon. He said, "I do not think that there
is any reason to doubt Saevitzon when he speaks of his own part in the
crimes charged, especlially where he has not been cross—examined in this
connection. Where, however, his evidence implicates the accused, it
would not in my view be safe t0o rely upon it in the absence of other
reliable evidence or proved or admitted circumstances, which show that
it is safe to accept it." I would add that, in terms of section 254
(1) of Act 56 of 1955, the trial Judge in his judgment granted an in-
demnity to Saevitzon and the other State witnesses who were accomplices,

being satisfied that they had fully answered the questions put to them

——— e

while giving evidence under oath. Furthermore, the trial lasted for

many monthse. The appellant himself was in the witness box for a total
This

of 34 days; and Saevitzon's evidence runs to some 1,500 pages. Nkeww

is therefore pre-eminently a case in which the trial Judge, seeing and

--— ———hearing-the witneases, observing their demeanour, and being steeped in _

—~e~ S -~
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of the proceedings, had advantages of appraisal, in the matter of the
witnesses and their testimony, which a court of appeal does not have.
Moreover,'it'is evident from the conscientious and thorough judgment
that the trial Judge was at considerable pains to weigh in the gcales
all the relevant pros and cons, and to be fair to both sides. Bearing
RNY

all the foregoing in mind, we do not consider that there areAfactors
warranting interference on appeal with the general findings of credibi-

lity made by the trial Court, save as may otherwise appear in regard

to individual counts.

0f course, the onus of proof being on the State and Saevit-

zon'sg implicatory evidence being suspect, the foregoing strictures on
the credibility of the appellant 4o not necessarily preclude this Court
from holding that the trial Court ought te have found, in the circum-
stances of any particular count, that the appellant's version thereon
could reasonably be true. Indeed, this was largel& the approach of
counsel for the appellant.

With that prelude we turn to a consideration of the indivi-

dual counts on which the appellant was convicted.

;,OUNT 4~ - : -
The appellant was convicted of the theft of R13,725 from Pa-
rity in Johannesburg on 10 September 1962. It is common cause that

the appeliant was a party to the payment of that amount from Parity's

funds to the account of Waghan Investments (Pty) Ltd. ( We shall

—— ~refer to the laztter as Waghans)—  TFhe——— ”f?@?%ff’ﬁésic
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basic guestion on appeal ig whether we are persuaded that
the trial Court was wrong in holding that the appellant, in
doing what he 4id, had the intention to steal the said sum
from Parity.

Stated in simple outline, the facts, as found by
anp M Aine

the trial Court, are that smw De Jagerhbrought certain pro-

ceedings in the Supreme Court, against, inter alios, Parity,

the appellant, Hanley and Dave Panovka (the appellant's
brother-in-law). The case was settled. The attorney ac-
ting for the respondents was Mr. Goss. He sent in his ac-
count for R14,332-50, which included counsels®' fees. The
question srose as to what proportion of this account should
bezne
be fwdd by Parity, and what proportion by Waghan. The mat-
ter was referred to their counsel, who expressed the view that

Parity should pay 75%. Accordingly, Parity resolved to and

did pay #wes nearly R9,000. About a month later, Waghan

Wrote to Parity and, purporting to rely on the aforesaid
"agreement", claimed payment from Parity of RL3,725, being 75%
of certain other sums, including some which Waghan and Panovka

31/... were
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were obliged t0 pay in terms of clause 9 of the settlement
" deed with De Jager. This claim wasldlﬁﬁ!ﬁlnm-uﬁfouﬁ&ed,
as will be indicated later. Nevertheless Parity paid Wag-
han +this other sum of R13,725. The trial Court held that
the appellant was a party to the letter from Waghan and the
payment by Parity, well knowing that Parity was not liable;
that he did so in order to get money from Parity into the
coffers of Waghan; and that his conduct and intention amoun-
ted to theft from Parity.

In deciding whether we are persuaded that the trial
Court was wrong in that view, it is necessary to refer to
the facts more fully, including the background and certain
other factors affecting the probabilities. The chronology
may be summarised as follows -

1. In 1959 Tacshare Investments (Pty) Ltd.,
was registered. I shall refer to it as

Tacshare. The appellant was the bene-

ficial owner of the two issued shares.

He purported to sell them to his brother-
in-law, Dave Panovka, for R46,000. The
trial Court found that this contract (re-

32/. es ferred
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ferred to as the Heller/Panovka contract)
was not a genuine tfansaction, but was -
designed to put Tacshare beyond the reach
of the appellant's creditors, and at the
same time t0 provide Panovka with better
security for a loan of R30,000 which he
had made to the appellant. The appellant
continued to exercise control and to act
as though there had been no change of ow-
nership. Tacshare held 63% of the shares
in Trans—-Africa Credit Corporation {(Trans-

Africa).

2+ Waghan was incorporated in 1958. At all
material times up to the conclusion of
the Tacshare deal when Tacshare was sold
to Parity on 10 July 1962 (to which we
shall refer in a moment), Hanley beneficial-
ly held 990 out of 1,000 issued Waghan
shares. At the time of the Tacshare deal
the directors of Waghan were Hanley and

Mrs. Thompson (later Mrs. Hanley).

3+ On 28 March-1962 De Jager—entered inte-an

agreement with Panovka. This was negotiated

33/«es Dy
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by the appellant, on behalf of himself_
and Panovka, for the acquisition by De

Jager of the shares of Tacshare.

On the same date Hanley and De Jager
entered into an agreement for the acquisi-
tion by Hanley of shares in Parity for

De Jager.

Hanley resiled from his agreement with
De Jager, and the appellant was appre—
hengive that the purchase price of the
shares of Tacshare would not be paid on

due date.

Arising out of the foregoing agreements
and events, on 5 June 1962 De Jager and
McAlpine applied in the Witwatersrand
Local Division for certain interdicts
against the appellant, Parity, Trans-

Africa, Hanley, Panovka and others.

On 10 July 1962 this litigation was set-

tled. A& deed of settlement was entered

into. The appellant was one of the

34/¢.. signatories
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signatories to it. .. Arising out . — - -+~
of it, Parity acquired Tacshare

from the appellant and Panovka for
R250,000. This amount was used

to enable Panovka to acquire, on
behalf of himself and the appel-

lant, a half-share in Waghan. Pa-
novka wag merely the appellant's
"front". Thereafter Hanley aﬁd the
appellant controlled Waghan, as

equal shareholders, at any rate up

to 1964. Of the said amount of
R250,000, Waghan was to use R200,000
to0 reduce a loan by Hanley from Trans-—
Africa. R31,800 was to be used in
discharging certain obligations under-
taken in clause 9 of the deed of set~

tlenment.

Clause 9 obliged Waghan and Panovka
jointly and severally to pay various
sums totalling R31,800 to De Jager,

McAlpine, a company in their group,

and their attorneyse. The clause reads

as follows:

"g. WAGHAN (PROPRIETARY) LIMITED
and DAVE PANOVEA jointly and

35/ 00 severally
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severally agree to pay -

(a)

(v)

(c)

()

The sum of R10,000.00 (TEN
THOUSAND RAND) to FINANCE
GUARANTEE AND GENERAL HOL-
DINGS LIMITED being the
amount advanced by the gaid
Company to the said HANLEY

ags part payment of the shares
purchased by the said HANLEY
from R.E. SOMERS VINE and
I.W. MURRAY;

the sum of R4,000.00 (FOUR
THOUSAND RAND) to VINCENT
FRANCIS DE JAGER being an ad-
vance on account of the pur-
chase price of the shares in
TACSHARE INVESTMENTS (PROPRIE-
PARY) LIMITED afore referred
t03

the sum of R1,000.00 (ONE
THOUSAND RAND) to VINCENT FRAN-
CIS DE JAGER in respect of mo-
nies paid to SOLOMON RESSEL or
THANS—-AFRICA CREDIT AND SAVINGS
BANK LIMITED;

the sum of R800.00 (EIGHT HUN~-

DRED RAND) to VINCENT FRANCIS

DE JAGER being the costs disbur-~

sed by him in connection with

the action taken by certain share-

holders against certain RATISUN; =~

the sum of R1,000.00 (ONE THOU-
SAND RAND) to VINCENT FRANCIS DE
JAGER on account of wvarious dis-
bursements incurred by him;

36/... (£} the
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(f}) the sum of R5,000.00 (FIVE
THOUSAND RAND) to M.L. RO~
SIN, ROSIN AND PARTNERS as
a contribution towards the
costs incurred by VINCENT
FRANCIS DE JAGER and TOM

MCALPINE in connection with
the above matters;

(g) +the sum of R10,000.00 (TEN
THOUSAND RAND) to VINCENT FRAN-
CIS DE JAGER and TOM MCALPINE
in respect of any other claims
which the said DE JAGER and
the said MCALPINE may have
against any of the Respondents
referred to in either of the
said applications."

In terms of Clause 15, this amount of R31,800
had to be paid by 11 July 1962. In fact, it
was paid by Waghan on 10 July 1962.

On 25 July 1962 Goss, the attorney for the res-—
rondents in the said litigation, sent to Waghan,
for the attention of Hanley, his account for
R14,332-50, which included R4,332-50 for counsel's
fees. (Actually, his debit for counsel's fees had
already been paid by Waghan. The account just re-
ferred to was sent in by request, presumably for

the information of Parity; see para 11, infra).

A covering letter from Goss, of the same date, was

in the following terms:

"I have communicated with Mr. Oshry and
Mr. Levy who feel that the bulk of all
fees should be barne by the Parity Insu-
rance Company Limited, by virtue of the
fact that the reason for this protracted
litigation was to avoid any publicity

—which could T
37/... have
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have done the Company a tremen-
dous amount ¢f harm and, further-
more, the control of Parity could
have passed into the hands of unde-
girablese.

In the circumstances it is sug-
gested that the fees be apportioned
as 75% to Parity and 25% to Waghan
Investments."

Mr Oshry and Mr. Levy were the counsel for W

susallmeuRy sl MRl Bk all the respondents,
in the litigation.

That letter, and the account, were tabled by Han-
ley at a Parity board meeting held on the following
day, namely 26 July 1962. It was resolved -~

"that the Company contribute to the

fees apportioned as to 75% to the

Company and 25% to Waghan Investments

(Pty) Ltd., as per the letter tabled

from Mr. Hs Goss dated 25 July 1962,

addressed to Waghan Investments (Pty)
Ltd."

On 28 July 1962, in pursuance of this resolution,
Parity paid Waghan 75% of the legal fees set forth

in the Goss account.

More than a month later, namely, on 7 September

1962, Hanley, on behalf of Waghan, wrote to Pa-

rity as follows -

"MATTER V.F. DE JAGER AND T. MCALPINE
VERSUS PARITY INSURANCE COMPANY LTD.
AND OTHERS.,

In terms of the agreement between
your company and Waghan Investments
(Pty) Limited, it was agreed that

'38/... Parity
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Parity would be responsible for
75% of all legal expenses incur-
Lo - red in the above matter.

On the 25th July we received
an account from Mr. H. Goss, Soli-
citor, for R14,332.50, 75% of which
you forwarded to us. We have to-
day received the other costs regar-
ding the above matter being :-

(a) T. McAlpine - Cession of
name "Parity" in the Uni-
ted Kingdom from himself
to Parity Insurance Co. Ltd. R500

(b) V.F. de Jager - various dis-
bursements incurred by him. 1,000

(¢) M.L. Rosin, Rosin & Part-
ners -~ contribution towards
costs incurred by de Jager
and McAlpine in the above
matter. 5,000

(d) De Jager - being costs dis-
bursed by him in connection
with action taken by certain
shareholders against certain
Je Reisen. 800

(e) De Jager - Moneys paid to S.
Ressel or Trans-Africa Cre-
dit & Savings Bank Limited
re expenses. 1,000

(f) De Jager and T. McAlpine -
" in respect of any other claims
which the said De Jager and
McAlpine may have against any
of the Respondents referred %o
in either of the said Applica-
tions.

10,000
R18, 300

T 39/0 . .7 f‘;i’ther, \



14.

- 39 ~

Further, in terms of our set-
tlement one quarter of this amount,
viz. R4,575 1s for our account and
the balance of R13,725 is t0 be
paid by your goodselves and we look
forward to receiving a cheque from
you at your earliest convenience."

On 10 September 1962 Parity paid Waghan the
amount of R13,725 claimed in this letter,

and it was deposited in Waghan's bank account.

That sum should never have been paid by Parity to Waghan.

On the guestion whether the appellant was implicated, the follo-

wing factors are relevant -

(1)

Saevitzon gave evidence to the effect
that the appellant had told him, a few
days before 8 September 1962, that he
needed an amount of R3,000, and that
this sum should be obtained from Wag-
han, and the appellant's loan account
debited therewith. Saevitzon reported
to the appellant that Waghan had insuf-
ficient funds to issue a cheque for

R3,000. This was followed by a discus=—-

sion between the appellant, Saevitzon,
and Hanley, in the course of which refe-
rence was made to the fact that Waghan

had paid out "the settlement costs",

40/..+ meaning
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meaning the amounts referred to in
clause 9 of the settlement deed, and
that Parity should be liable for T75%

of those costs.

The monies paid out by Waghan in terms

of clause 9 of the settlement deed are
referred to in paragraph 8 of the chro-
nology, suprae. They totalled R31,800.

We point out here that (a) this sum in-
cluded items amounting to R25,000 which
were totally unrelated to costs, in the
sense of legal fees and disbursements;

(b) such remaining items, as were relevant

to costs, related to those incurred by the

applicants in the litigation, namely De
Jager and McAlpiné; and (¢), Parity's
decision to pay 75% related to a specific
account received from the attorney for the

regspondents, namely, Gosse.

Saevitzon also sald in evidence that, af-
ter the discussion mentioned in (i) supra,
he obtained details of the amounts which

had been paid out by Waghan under clause 9

of the deed of settlement, and discussed

—them-with the appellant, and it was-decided—— -

that Parity should pay 75% of those amounts
to Waghan. The letter dated 7 September

1962 (see item 13 in the chronology, supra)
was then drafted and it was settled by the

41/... appellant,
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appellant, Saevitzon and Hanley. I+t

was agreed at the tlme that the appel-

lant would be entltled to draw an amount

of R3,000 against the R13,725 referred
to in the letter.

Waghan also had need of money at this time.
I+t had to find R10,000 to meet an account
sent in on 6 September 1962 by Mr. Res-
sel, the attorney who was the Cape Town
correspondent of Mr. Goss in the litiga-
tion referred‘to earlier. Waghan's cre=-
dit balance on 10 September 1962, 5ef0re
Parity's cheque of R13,725 was paid in,

-was oniy R549-25.

The R3,000 which the zappellant was to
receive from Waghan, as the result of
Parity's payment of RL3, 725, reached him
in a réundabout way, according to Sagevit=-
ZOn» When the R13,725 was deposited in
Waghant!s account, Waghan issued a cheque
of R3,600 to>Saevitzon, drawn in his fa-
vour, -so that the appellant would not

have to endorse 1%, and his name would

not—aprear—in Waghants—boockss Saevitzon
thereupon gave his pérsonal cheque %o

the appellant for R3,000. Hanley also
received K3,000 from Waghan, according

to Saevitzons

e o e m | e g e e o -
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We do not think that there can be any doubt but
that the appellant was implicated in the payment of this
R13,725 from Parity to Waghan. Indeed, in this Court coun-
sel for the appellant argued that the sole issue was whether
the State proved that Hanley, Saevitzon and the appellant,
in causing the payment to be made, d4id so with intent to

steal..

As to the appellant's subjective state of mind
in the matter, he gave certain explanations. There was more
than one version. I% will be noticed that the items in the
Waghan letter of 7 September 1962 correspond with some of the
items contained in clause 9 of the deed of settlement; see
paragraphs & and 13 of the chronology, supra. At one stage
of his evidence the appellant was emphatic that, when he sig-
ned the deed, he thought that clause 9 provided that Parity

wag to pay the amounts therein referred to. But it is fair

to point out that he corrected this later, at page 8876. He

then adopted the attitude, not that Parity agreed to pay them,

43/+.. DUt
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but that he thought that it was equitable that Parity
should and would pay the itemse. As to that, one has

only to read the appellant's floundering answers in

reply to the incisive questions by the trial Judge,
t0 realise that the appellant had no such belief; see
Vol. 104, page 8617, line 30, to page 8620 line 27.

The appellantfs third version as to his
belief was that, after the settlement, doubts arose as
to whether clause 9 obliged Parity to pay the items re~
ferred to in c¢lause 9; that he thought that Parity
ought to pay these; +that he instructed Goss to obtain

an opinion or ruling on the point from the respondent/s’

44/... counsel
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counsel in the litigation; that he was later informed that
counsel had advised that Parity should pay ‘75%‘ of "a1l the ex—
penses”, i.e.?gf{m%he sums payable under clause 9 of the deed;
and that he was not privy to the drafting of and had no know-
ledge of Waghan's subsequent letter of 7 September. He ad-
mitted in evidence that in September 1962 he had asked Saevit-
gon for R3,000; but he denied that he had asked him +to get it
from Waghan, and he denied that he knew that a cheque had been
drawn on Waghan in favour of Saevitzon, or that Waghan was the
source of the R3,000 which he received by way of Saevitzont's
cheque for that amount. He said that Saeviitzon owed him more
than this. He admitted that he knew of the claim for R10,000
which Waghan was called upon to pay on 6 September 1962; but
PORTION
he denied any knowledge that $4p UMME of Parity's payment of

R13,725 was used towards payment of this claim. He agreed that

Waghan did not have an income at the time; but he said that

this did not matter because Waghan "had a budget". He denied
that he was a party to any unlawful extraction of R13,725 from

Parity; and said that he had no intention of taking anything
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to which he was not entitled.

The trial Court rejected-this testimony as'fa;ge.
In this Court, counsel for the appellant urged that, at the
least, it might reasonably be true. We proceed to examine the
validity of counsel's argument.

It ig difficult to believe that any "doubts" arose
as to the meaning of clause 9. The wording is unmistakeably
clear. Furthermore, Waghan and Panovka were the principal be-
beficiaries, on the respondents' side, under the deed. Moreover,
the appellant had played an active part in the settlement negotia—
tions. Hence the basis upon which he relies, for the taking of
counsel's ruling, is unacceptable. The evidence of Saevitzon, the
letter from Goss dated 25 July 1962, and the wording of Parity's
resolution soon thereafter, all indicate that counsel were asé?to

rule on the proportions in which Parity and Waghan should pay the
attorney and client account from Goss. Saevitzon's evidence-in-

chief on the point reads -

"Tell us briefly there what happened,

who arranged this?
-~ This was arranged through the of-

fices of attorney Goss by the ac~
cused in my presence.

_ What did he ask Goss to do?
I — =="To find out from coumnsel who should— ———

ar t ——



- 46 =

pay this account. In other words,
should Parity pay it, should Waghan
pay it, or who should pay if.v )

And in due course did Goss report back?

—= I saw a letter from Goss stating
that the account could be apportio-
ned as to 75% of this account should
be paid, or could be paid by Parity,
and 25% by Waghan.

Did the accused know this?

Why do you say that?
-- Because he was instrumental in see-

king this opinion from Goss."

In the cross-—examination of Saevitzon, in relation
t0 what was submitted to counsel, the following questions and
answers are recorded -

"And the matter was submitted to Counsel?

—— Yes »

Tell me, was Mr. Heller's ingquiry li-

mited to counsel's fees or was it in re-

lation to all the money that had been

spent in that litigation?

~- I would say to costs incurred.

And the amounts incurred in the settle-

ment, some of the amounts as incurred

- S
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in the settlement?

- - ——— e T - ==

- I would say Mre. Heller was relating

0 costs incurred, I don't remember
further than that." .

It is true, as counsel for the appellant pointed
out in this Court, that Goss, in his evidence, did not
specifically say s that counsel's ruling did not relate
to all the payments which had to be made under the settle-
ment deed. But it geems to ug that the tenor of his evi-
dence does relate the ruling only to his account of 25 July
1962. ©Nothing else was suggested to him. And Saevitzon's

evidence is explicit on this point.

In this Court, counsel for the appellant criti-
cised Saevitzon for saying that after the receipt of the
letter of 25 July 1962 the matter was referred to counsel,

whereas that letter itself mentions counsel's ruling.

This obvious discrepancy was not cleared up at the trial.

48/... Bearing
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Bearing in mind all the foregoing, and the trial

Court's finding of credibility as between the appellant and
Saevitzon, we find ourselves unpersuaded that the learned

Judge was wrong in holding -

"All the circumstances point to the con-
clusion that Saevitzon's evidence was
correcte. The opinion which Goss commus
nicated in his letter of the 25th July
1962, related only to the payment of his
accounte. It is improbable that if he
had been instructed to obtain an opinion
in regard to all the expenses which had
been incurred in connection with the 1li-
tigation, he would not have done so.

Nor is it likely, if those had been his
instructions, that, when he furnished an
opinion which related only to the pay-
ment of his own account, a guestion would
not have been raised by the accused as to

all the expenses."

we would add, on the probabilitiés, that, if counsel's
the %Z/&d’
ruling was as says he understood it was, this would have
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been present to Hanley's mind on the following day, 26 July
1962, when he tabled the resolution in relation to the account
of Goss; and his resolution would also have dealt with the
items in clause 9. But this was not done.

The amounts referred to in clause 9 were duly paid
on the 10th July 1962 to De Jager's attorneys by Waghan out of
the moneys paid by Parity in respect of the purchase price for
the Tacshare sharese. The appellant, under cross—examination,
was unwilling to admit or deny that he had knowledge of such
payment at the time. The trial Court found that he '"must have
known". In this Court, counsel for the sppelliant criticised
this finding as being too facile. We are unable to agree with
this criticism, because the learned Judge gave cogent reasons
for the finding. He said, in regard to the appellant -

"He had taken an important part in the
gettlement negotiations, and he was ful-

ly conversant with the terms of the

settlement. 1t was a matter of consi—
derable importance to him that payment
ghould be effected in terms of Clause

15 - if it was not, the applications

50/- v« e Would
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would not be withdrawn and, presumadbly,
the battle with De_Jager would be renewed.
One of the objects of the Tacshare deal
was to put Waghan in funds on the 10th
July 1962 inter alia so that it could

meke the payments provided for in Clause
9."

And it must be remembered that the appellant was one
of the respondents in the litigation.

The appellant denied that he was a party to the Wag-
han letter of 7 September 1962. The trial Court found against
him on the point. In this Court, counsel for the appellant con-
tended that "Saevitzon nowhere says that either he or the appel~
lant had anything tc do with the drafting of the letter or with
settling it". In our view the answer is that Saevitzon, in evi-
dence-in-chief, specifically said -

"Phis letter, the terms of this let-
ter, were agreed between Hanley, the

accused, and I."

— e ——— ———— —

The cross-examination thereon included the following passage, in

which we have italicised certain words -
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"And the total amount, I think, that
waa due was R32,000, you extracted these

items totalling R18,300, you and maybe

the accused, I'm not suggesting that

there wasn't a discussion about it, as

being items which it was thought would
be covered by Counsel's ruling?

~—~ The accused, Hanley and I.

Is that correct?

== Yes.

Parity was written to accordingly?

-- Yes, to formally place it on record."

As to the reason for writing the Waghan letter of 7
September 1962, the trial Court found that it was that the ap-
pellant and Waghan had a pressing need for money. There seems
to be a significant coincidence of facts in this connection,
namely (a) the only payment authorised by the resolution of 26
July 1962 related to the account of Goss; (b) there was no
mention of Parity's contributing to the items under clause 9,

although these had already been paid by Waghan on 10 July-1962; —— —

and (c) it was only several weeks later, when Waghan, low in

funds, was suddenly in pressing need of money,

52/ «es that



that the claim was made in the letter of 7 September 13962.

_ . As_to_the appellsnt's evidence of-what was conveyed

t0 him in the matter of counsels' ruling, we find no fault with
the conclusion of the trial Judge -~

"Saevitzon said in evidence that the
opinion of counsel expressed in Goss's
letter was communicated to the accuséd.
According to the accused, however, Sae-
vitzon told him that counsel's opinion
was, to use the accused's owﬁ words,

175% and 25% so far as all expenses’.

It cannot reasonably be true that
Saevitzon told the accused that this was
counsel's opinion. As I have found,
there wés no instruction to Goss that
any question as to the payment of ‘'all
expenses' should be submitted to counsel,
and Goss;s letter itself clearly deals
only with the payment of his account for
fees. Even on his own version, the
accused could not have been told that

Parity should pay ‘all expenses', since = ——

when the Waghan letter of the Tth Sep-
tember 13962 was drafted, it referred on-

ly to some of the expenses."

53/ccs w Iy



- 53 =

et " In all the circumstances,'ﬁéwdo not
consider that there are grounds for interfering with

that finding.

Continuing with the gquestion whether
the State discharged the onus of proving on the in-
tention to steal on the part of the appellant, the fol-
lowing further factors are relevant. The letter of
T September 1962, to the terms of which the appellant
was a party, was found by the trial Court to be "skil-
fully framed in order to deceive". The parties to be
deceived were doubtless the secretary to Parity at that
time, who was said to be a2 man with firm ideas of right
and wrong, and the auditors. There was no resolution
authorising the payment of the R13,725, and Hanley knew

this. He did not and could not put the matter up to

the board. Instead, the letter was dishonestly framed

t0 serve as something in the nature of a voucher for the

54/. ) pay'ment
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paymente. If he had thought that counsel's ruling -- -
covered the payment, it would not have heen necessary
t0 compose a dishonest letter. The learned Judge con-—

tinued -

"Hanley knew the terms of Goss's
letter and the terms of the reso-
lution passed by the Parity board

on the 26th July 1962. He must

have known, therefore, that it was
not true that there was any agree-—
ment between Parity and Waghan that
tParity would be responsible for 75%

of all legal expenses incurred +..!

It was also untrue, and Hanley knew
that it was untrue, that Waghan had
'to-day received the other costs re-
éarding the abovementioned matter ...!
Those costs (most of which were in _
any case not 'legal expenses') had

been known to.Hanley on the day on

—— which the settlement agreement was
concluded, and, to the knowledge of
Hanley, they had been paid Waghan
on that day. Hanley must have known

55/¢+» that
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that Waghan was not entitled to
claim R13,725.00 from Parity.

o The letter was, pléinly, nothing‘ 7
but part of a fraudulent scheme,
under cover of which R13,725.00
was to be drawn from Parity into
the coffers of Waghan in order to

meet the pressing needs of Waghan

and the accused +..."

Furthermore, Hanley received R3,000 personally out
of the scheme.

It was in.%s'view established clearly that the ap-
pellantis knowledge of the factg/ including counselts ruling,
and the resolution of 26 July 1962, and his complicity in the
drafting and sending the letter of 7 September 1962, were co-
extensive with Hanley's. Moreover, the appellant was also found
t0 have received R3,000 personally from the scheme. He said

that this was in part payment of R24,000 which Saevitzon owed him

in connection with the purchase of pharmacies in Vryburg. (This

aspect of the matter is also material to count 19). The trial
Judge did not believe that any such debt existed. In any event,
the appellant lied so palpably in this part of his evidence that

56/ the



- 56 -
the only fact remaining is his admission that he asked Saevit—
zon for R3,000 and did receive that sum from Saevitzon at the |
tine. The appellant must have known of the source of that
sum: he must have known of Waghan's lack of funds for he had
just bought an interest in the company.

In the final welghing up in regard to the issue
of the appellant's intention to steal, we bear in mind also the
following matters. Firstly, Saevitzon, under cross-examination,
stated that he personally did not think that there was anything
dishonest about the circumstances of Parity's payment of the
R13,725 on 10 September 1962. Counsel for the appellant urged
that that could also apply to his client. Against that, it must
be remembered that Saevitzon only joined Parity on 1 August 1962.
On 7 September 1962 he was, as a matter of probability, still
feeling his way in the affairs of Parity and of the appellant,

as a younq men of 28 years of age.

Secondly, on receipt of the R13,725 Waghan paid

Ressel R5,000 of his account of R10,000; and Saevitzon wrote to

57/«+. him
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him suggesting that he send an account for the balance to Pari-
tye. This may reflect the personal view of Saevitzon, new to
theuscene,Aof the equities of the situation. The matter was not
canvassede. However, as counsel for the State pointed out, it
does not support the notion either (a) that the account was co-
vered by the counsell's ruling or the resolution of 26 July, or
(v) that Saevitzon thought so; for in either such event he
would have asked that 75% of the account be paid by Parity.
Thirdly, Attorney Resselt's account of 6 September
1962 for R10,000 was sent by Goss difect to Paritye. Does this
indicate that Goss thought that counsel's ruling extended beyond
the Goss account of 25 July 19627 This aspect of the matter
was not investigated at the trial, and seems to us inconclusive.
To sum up, in our view the cumulative cogency of the
several factors in favour of the State so overwhelmingly out-

weighs the cogency of the few factors in the other scale, that we

are wnpersuaded that the trial Court was wrong in its findings that

—_— ——

1t Was safe to rely on Saevitzon's evidence to the extent mentioned

above, and that the appellant intended to and did steal this

amount of R13,725 from Parity.

The appeal on Count 4 therefore fails.
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Before proceeding to discuss the next series
of counts on which the appellant was convicted, it is necessary
to provide, as it were, an index to some of the companies
and names which will frequently be referred to. This index
is by no means complete; other names not included in the list
which follows, will be introduced and identified when we

deal with the specific counts in which they figure.

Waghan Investments (Pty) Ltd. (Waghan)

This company has already been referred to and
briefly described. It is necessary to add the following
information concerning its control and management. As thé
result of a series of transactions which it is not necessary
now to describe, Waghan became the owner, in July 1962, of
97% of the issued Parity shares (which were pledged, as will
appear from the discussiong of count 9) and the appellant's
brother-in~ law-, Panovka, in September, 1962, became the

registered holder of 500 of the 1,000 issued shares in Waghan

and became a director of the company. Hanley remained the
beneficial owner of the remaining 500 issued shares until

February, enesee /f)-?
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February, 1964, when his shares were taken over by a company,

Fraternitas, controlled by the appellant., It was contended

by the State and accepted by the Court a guo that not Panovka
but the appellant was the beneficial owner of the 500 shares
registered in the former's name and that Panovka merely

acte¢d as a "front" for the appellant in that regard; a
finding which appears to have been justified on the evidence.
From 1962 until February, 1964, therefore, Waghan was under
the effective control of Hanley and the appellant, although
Saevitzon played a substantial part in its administration

and management. After February, 1964, as the result of the
disposition of his shares by Hanley to an appellant-controlled
company, the appellant was, in effect, in sole control of
Waghan but was still assisted by his lieutenent, Saevitzon,
until the investigations which led to the prosecution of the

appellant alienated them from one another. It is also

necessary to add that Waghen at no relevant time had an

income of its own. The appellant and Hanley each had a loan
account with Waghan.

HelsSa eeseces /éo
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Helsa.
WThg cpmpapyﬂrgfe;:ed_to_pyTpggﬁ_game in this

judgment was registered (under a different name, which in

October, 1963, was changed to "Helsa") on 7th May, 1962.

The first issue of shares was made in May, 1963, when two

| of
shares were issued,dene of which Saevitzon became the
transferee on the very day of the issue and a man named
Chimes, the transferee of the other. In September, 1963,
the igssued share capital was increased by 9 further shares
which were issued to the appellant's three daughters who
each held three shares. Very shortly thereafter, Saevitzon's
one share was transferred to Ressel (an attorney of Cape Town,
who was, in effect, a nominee of appellant) and the share
held by Chimes was transferred to Saevitzon. The position,
then, from October, 1963 until 30th November, 1964, was that

the three daughters of appellant each held 3 shares of the

total issue of 1l shares, Saevitzon held one and Ressel-onee——-

Saevitzon was the sole director of Helsa until 23rd October,

1963, when Ressel joined him as a co-director and they served
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as the only directhors until Saevitzon ceased to hold that

office in March, 1965.

There was much evidence relating to the gues-
tion whether Saevitzon in truth had any financial stake in
Helsa., It was contended by the State that he held the share
registered in his name as the nominee of the appellant,who,
it was said, was also the beneficial owner of the share held
by Ressel, 1In other words, the contention was that the
first two shares issued were issuéd 10 nominees of the appel-
lant who throughout remained the beneficial ownexr of those
shares. This contention was accepted by the Court a quo
for reasons which appear to us to be valid. In any event,
whether Saevitzon was or was not the true beneficial
owner of the one share registered in his name, it is clear
that the appellant, through his daughters who held 9 shares
and through Eessel who held one, was in effective control

of Helsa and this was not challenged om appeal., The guestion —

relating to Saevitzon's alleged financial stake in Helsa will
be further canvassed when considering his possible motives,

in svesees /6,2
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in relation to certain of the counts, in paying stolen money
into the bank account of Helsa.

. Both the appeilant and Saevitzon were reflected
in the books of Helsa as having loan accounts. Indeed, in
regard to certain of the counts of theft from Parity, the
stolen money was credited to Saevitzon's loan account.

There was a dispute as to the true significance of Saevitzon's
oan account; the appellant said that it was Saevitzon's

own loan eccount and that heJthe appellant, had no interest
in it and did not even know until after the investigations
had starfed that Saevitzon had a loan account with Helsa.,
Saevitzon claimed that the loan account in his name was in
truth the joint loan account of the appellant and himself.

His evidence on that score was vague, contradictory and
manifestly unconvincing. For purposes of this judgment it

will be assumed, in favour of the appellant, that it was not

established that the loan account in the name of Saevitzon

was not, in truth, Saevitzon's own loan account.
Almon.

The se e b /és
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The company referred to by that name was
incorporated on 21st October, 1963. 3our shgres were issued
to Saevitzon and one to his wife. The company first opened
a banking account on 21st November, 1963, and the first
deposit made into that account was a cheque for R8,298,
being part of the proceeds of the theft which is the subject
of count 15, It was common cause that Almon was, in efrfect,
Saevitzon's company which he controlled for his own purposes
and that the appellant had no interest in or control over

that company.

Stellaland Pharmacy Holdings (Pty) Ltd.
This company, which is referred to as "Stella-

-~

land" or "Stellaland Pharmscy", was incorporated in February,
1962, with the object of acquiring three pharmacies in Vryburg.
Its significance in regard to some of the counts which are

about to be considered, is that it was contended by the

appellant that Saevitzon owed him R24,000 in respect of the _

establishment of, and issue of shares in, that company and
that some of the payments made by Saevitzon for the credit

Of eescece /é#
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of companies which the appellant controlled, were made in

respect of that debt. In other words, the appellant con-

tended that Saevitzon used the money, which he secretly

stole from Parity, for the purpose of discharging his debt

to the appellant. Saevitzon denied that he owed the appellant

money and that issue was the subject of lengthy argument

beforefus and, apparently, also in the Court & quo which

dealt with it fully in its judgment and came to the con~

clusion that Saevitzon did not owe the appellant R24,000,

or any sum, in respect of their Stellaland transactions.

We 4o not find it necessary to enter into detail concerning

the dispute, for reasons which will appear when we deal with

the counts to which this issue is relevant. It is sufficient

to say, for present purposes, that there does not appear

to be justification, on the evidence, for a finding that

Saevitzon owed the appellant R24,000 nor is there justifi-
_cation for a finding that he owed_ the abpellagi_ngﬁhingm

foc tie SA'G\.%J

It is clear, and indeed Mr. Ackermaniconceded it in argument
ArA

before us, that as a result of the flotation of Stellaland
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and she advance of money made $heranent by the appellant to
enable Saeyitzon and one Visser to take up shares, Saevitzon
was indebted to appellant at least in the sum of R6,000.
There is a possibility, on the evidence, that he owed the
appellant R12,000 but that, on every consideration of the
human and business probabilitieé, is the maximum amount which
Saevitzon could have been called upen to pay to appellant.
For purposes of our judgment we accept that it has not been
shown that Saevitzon was not indebted to appellant in the sum
of R12,000. It is necessary to obsexrve in this connection
that it was clearly anticipated by the appellant and
Saevitzon that the pharmacies concerned would yield substan~-
tial profits and the arrangement 'or agreement between them
was that the appellant would be re-imbursed his expenditure,
in connection with the taking up of shares by Saevitzon and

Visser, out of the profits. In truth, there were no profits

at any of the relevant times and Saevitzon clearly knew-fthate—

Reliance by the appellant upon an acknowledgement of debt in
his favour, signed by Saevitzon, in respect of R24,000,

Q088 ee3ee.s /b€
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doees not materially assist the appellant in regard to this issue,
for two reasons: (a) the learned Judge & quo found that such acknow-
1edgemept=of debt appeared, on the evidence, not to have been fur-
nished as evidence of an actual indebtedness but merely "to serve

-~

a3 8 shield against possible cleims by the accused's creditors",

g finding which enjoys some support from the evidence and the pro-
babilities and (b) in any event, the acknowledgement of debt provided
that the debt was not repayable for ten yearse.

Hill: Reference will frequenily be made to the witness, Hill, who
was called by the State. He admitted to participation in some thefts
chargedes Hill was employed by Parity in 1961 as marketing manager
and became & director in April,'1964. The learned Judge a guo sald
that he could find no querrel with the suggestion made by the de-
fence that Hill was a "resourceful and intelligent criminale
Goldbergs He, too, will not infrequently be mentioned. He was an
attomey of Port Elizabeth whose firm was employed by Parity to act

on its behalf in connection with claims made against it under third

party insurence. He became a director of Parity and of Parity Hold-

ings on 25th April 1963, and at the end of February 1964, he became
chairman of Parity. He then took an office at Parity Centre in Jo-

hannesburg end was & close associate of the appellant. The learned

y|

Judge a guo regarded him as a credible witness,
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Count 8.

This count relates to the theft by Saevitzon,
Reisen and Hill of a sum-of R9135 from Perity. It was alleged
by the State, and found by the trial Court, that the appellant
was a party to the theft and he was accordingly convicted
thereof,

The case sought to be made by the State depended
in the main on the evidence of Saevitzon, Hill and a man
named Soskin, and also, of course, on the circumstances sur-
rounding the transactions in issue. It appears that during
April, 1963, Waghan had sevepal financial commitments to meet.
It was required to pay Reisen an amount of R6812-28 which was
due to him and it had also to provide considerable funds for
the purpose of subscribing for shares in Parity Holdings;
the minimum subscription required by the Registrar of-GCempa—
n+es8 had not yet been achieved. In addition to these obli-

gations, Waghan was required to pay to Consolidated Pharmacies

a2 sum of R30,000 for which that company had given two post-
dated chegues for R15,000 each to Trans-Africa. I% appears

that sececesons /ﬂé?
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that Pevsner, a nephew of the appellant, had obtained a loan
of R3Q,Q00_from Irans—Africa pnder the prgtext that the money
was required fo® the purchase of two pharmacies by Consolidated
Pharmacies. In truth, the money was required for other purposes
and was paid into the bank for the credit of Waghan. (Bhat
transaction was the subject of Count 5, on which the appellant
was acquitted, the Court g gquo having found that it had not
been proved that appellant was a party to the fraud.) It was
in respect of that loan that Consolidated Pharmacies issued the
two cheques, which were dated, respectively, 12th April and 16%th
April,; 1963, and Waghan was required to re-imburse Consolidated
Pharmacies the sum of R30,000, plus R1034-36, representing
interest on the loan made by Trans-Africa.

According to Saevitzon, Waghan did not, at the
#£ime which is relevant to this Count, have sufficient money ai
its disposal to discharge all these obligations; there was gz

— —  shortage (estimebted-by Saevitzon) of about R10,000.— It-thersfore .

became necessary (again according to Saevitzon) to raise money
for Waghan to make good the shortfall. It is the manner in
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which that money was acquired that forms the subject of this

count.

In essence, the modus operandi was said by

the State witnesses to be this:

Reisen was on terms of friendship with a man
named Soskin who carried on business in Springs under the
name of Central Signs. Soskin had in the past manufactured
signs and other advertising material for Parity. As the
result of a discussion which took place during April, 1963,
between Reisen, Hill and Saevitzon, it was arranged that
Soskin would meet them on 16th April. That meeting duly
took place and Soskin's co-operation was solicited and ob-
tained in a plan to enable money to be transferred from
Farity to Waghan otherwise than by direct means. The idea
was that a Central Signs invoice form would be used for

presentation to and payment by Parity. At that time, Parity

in truth owed Cemtrzl Signs am amount ofR?S5-50 fer—past  ——
services. A bogus statement was then prepared by Hill

which reflected a total indebtedness by Parity to Central
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Signs of R9,930-50. This amount was made up of the true
.debt of R795-50 and a fictitious .debt of.R9135,-in respect of
which a fictitious invoice for the supply of 90 signs was
prepared, also by Hill. Both the statement and the invoice
were prepared on genuine Central Signs forms, supplied by
Soskin. These documents were then submitted to Parity and

on 16th April a Parity cheque for R9930-50, signed by
Saevitzon and Reisen, was issued in favour of Central Signs
and handed to Soskin who deposited it. At the same time
Soskin signed and issued a cheque on behalf of Central Signs
for R9100, payable to Waghan, which was in due course

handed& to Saevitzon, who endorsed it on behalf of Waghan and
deposited it on 16th April, for the credit of Waghan's account.
The reason why Central Signs gave a cheque for only R9100

in exchange for Parity's cheque for R9930-50 was that R795-50

was in truth due to Central Signs and a further R35 was de-

ducted by Soskin to cover his expenses. The money thus de-
posited for the credit of Waghan was used by it as a con-
tribution towards the funds which it required at that time

to make the various payments I have already referred to.

The o..;;.' /'7/
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The evidence establishes that Waghan paid, by cheque, R15,000
to Consolidated Pharmacies on 9th April, a further R15,000 on
16th April and a sum representing interest on the Trans-Africa
loan (R1034-36) on 17th April. The amount of R6,812-28 owing to
Reisen was paid to him by Waghan, by means of a cheque signed
by Hanley and Saevitzon, on 10th April. 1In addition it disbursed
the large sum of money required to achieve the minimum subscrip-
tion for shares in Parity Holdings.

Reisen did not give evidence at all and neither
Hill nor Soskin, both of whom testified to the arrangements I
have described, implicated the appellant in this plot. But
Saevitzon did. He said that on the 10th or 11th April, just
before the Easter week-end, he discussed Waghan's problems
with the appellant who recognized the need for raising
money for Waghan. The appellant suggested that Saevitzon

speak to Reisen and try to persuade him to provide the

or by lending money to Waghan. Saevitzon was unsuccessful
in his attempt to persuade Reisen and reported his failure

to the appellant who then said that he, personally, would
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speak to Reisen. Later on the same day appellant reported

- o Daevitzon-that he had come to an arrangement with Reisen

and that Saevitzon should get in touch with him, which
Seevitzon did with the results I have described.

Saevitzon said further that after the scheme
had been executed, he, appellant and Hanley met in Hanley's
office, on or about the 17th April, and discussed the matter.
In the course of the discussion the appellant said that the
whole scheme was merely a temporary expedient and that in due
course Waghan would, in one way or another, re-imburse Parity
the money thus taken from it. It is obvious that if
Saevitzon's evidence is true, the appellant was party to the
theft by Reisen, Saevitzon and Hill of R9135 from Parity.

The appellant denied Seevitzonts evidence. He
said that no meeting such as was described by Saevitzon took

place on or about the 10th or 17th April, or at any time,

and that he had no knowledge whatever of the scheme regarding
the preparation of fictitious invoices or statements for
transferring money from Parity to Waghan. Indeed, he said
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that he was in Cape Town at the relevant times and was able
to fix the dates of his &absence from Johannesdburg by refer-
ence to the Passover, for which 9ccasion he travelled to
Cape Town on 8th April in order to spend Passover with his
family and remained there until éfter 20th April.

The learned trial Judge rejected the appel-
lantts denial of complicity and accepted Saevitzon's evidence,
holding that despite the absence of any direct corroborative
evidence implicating the appellant in the theft admittedly
committed by Saevitzon, Reisen and Hill, it was safe to act
upon Saevitzon's evidence because it was supported by the
probabilities and the circumstances, which the learned Judge
described in some detail.

The complicity of the appellant was the only
issue on this count, for it was common cause and clearly

established by evidence that the theft was committed sub-

stantially in the mannef described by the Stéte witnesses.
Because Saevitzon said that he discussed the
matter with the appellant in Johannesburg on 10th or 1llth

April - "just before the Easter week-end" — and again on

- ) . . -~
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to Cape Town assumes considerable importance. The trial
LCourt 4id not reject the appellantfs. evidence that he travel-
led to Cape Town on 8th April in order to spend Passover
with his family; the possibility that he did so was recog-—
nized hy the learned Judge who considered, however, that
ev;n if appellent went to Cape Town on 8th April, he could
easily have returned to Johannesburg at any time and been
present on the occasions referred to by Saevitzon. The
learned Judge reasoned, moreover, that it was

"eeeess not credible that (appellant) would

"have been away from Johannesburg at the
time of this crisis.”

The crisis thus referred to related to the affairs of Parity,
Parity Holdings and Waghan and was not confined to the alleged
need of Waghan toirsgise about R16,000; it embraced also the

transaction which is the subject of Count §, in which an

amount of R524,000 was involved. That transaction was con-

cluded on the 16th April.
That the appellant went to Cape Town on or
about 8th April and spent some time there appears, on the

evidence, to be not only possible but probable. There

is Wil /By
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is evidence to support him that he was in Cape Town during
the Pasgover week, which commenced on the-evening .of 8th
April and'there is no reason to doubt his evidence that he
was there on 18th April when he attended the hearing in the
Supreme Court of an application in connection with the
affairs of Trans-Africa, in which he was interested. He said
that the press reported his presence in Court on that day
and he actually tendered as evidence a copy of a newspaper
(which was not, however, received as evidence) in support

of his statement. It is unlikely that he would have said
this unless it were true for it would be an easy matter for
the State to disprove if it were not true. It was common
cause that the Court proceedings to which he referred took
place on the day mentioned by him. Moreover, it appears from
the evidence of Hill, who refreshed his memory by referring

to *his diary, that the appellant telephoned him in Johannes-—

burg froh Cape Town on 20%th April. There was also evidence

to the effect that the first two days of the Passover week

Fre—tire-tmporieni-enes—tor-thoss.nho.obaerueathe traditiong)
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occasion. If the appellant went to Cape Town to be with his
family for Pessover (and his evidence to that effect was not
rejected) it is probable that he would have remained there for
the first two days at least (i.e. the 9th and 10th April).
The learned Judge 3 quo appears 1o have accepted Saevitzon's
evidence that he discussed the matter which is the subject of
this Count with the appellant in Johannesburg on the 10th (or
possibly the 1lth) April. It is indeed difficult, on the merits
of the appellant's own evidence in this regard, to find justi-
fication for the rejection therof; when the fully-merited strict
ures passed by the learnéd Judge on Saevitzon, upon whose tes-
timony he said that he could not rely unless it were independ-
ently supported by other eyidence or circumstances, are borne
in mind, it becomes increasingly difficult, if not impossible,
to find as an established fact that the appellant was in'

Johannesburg on 10th or 1lth April and that he then had with

Saevitzon the conversation to which that witness testitfisd.
v
Mr.Ackermanhsought to meet this difficulty
by contending that Saevitzon was mistaken in saying that his

First eeecacs /M77
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first conversation with the appellant in this regard took

place on the 10th or 1llth April; he pointed out that the

meeting between Saevitzon, Reisen, Hill and Soskin took place
on the 16th April and that the cheque by which the money

was paid by Parity was dated 16th April. He also pointed

to passages in Saevitzon's evidence, under cross-examination,
in which Saevitzon appeared to have indicated that the first
discussion with appellant might have taken place earlier

on the very day on which the bogus invoice was prepared and
Parity's cheque issued, i.e. 16th April; but his answers
under cross-examination were vague and inconclusive, in con-
trast with his earlier emphatic evidence that the first dis-
cussgion with appellant took place before the Easter week-end
(Good Friday was on 12th April) and that Hanley had already
left for Durban where he spent the Easter week-end. Certainly

the learned Judge understood the over-all effect of Saevitzon's

evidence to be that the first discussion with appellan —
place on 10th or 1lth April, because he found that as a fact

and he could only have done so by accepting Saevitzon's

78
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evidence, for there was no other evidence whatever of any
discussion with the appellant prior to the meeting of
Saevitzon, Hill, Reisen and Soskin on 16th Apr:l. The State
case might indeed have been stronger if Saevitzon's evidence
was clearly to the effect that the alleged conversation took
place on 16th April, for that was the date on which the
transaction involving a payment of R524,000 took place and
if the appellant returned to Johannesburg from Cape Town

at any time during that period, he would be more likely to
have done so on the 16th than on the 10th or 1lth. Not only,
however, d4id the learned Judge not find that the disputed
discussion took place on the 16th, but Saevitzon's very
uncertainty and equivocation, which the State relies upon

as an answer to the appellant's evidence that he was in
Cape Town on 10th and 1lth April, makes it impossible to

find as a fact that such a conversation as was deposed

to by Saevitzon actually took vlace on € . —_—

fox tne appell audjr

circumstances, Mr. Hanson)was fully justified in contending
AN

that, when considering the wider question whether such

79
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a conversation took place at all, the Court a guo did not
give any or sufficient weight to the evidence relating to
the appellantts visitg to Cape Town and the implications
thereof in regard to the veracity or reliability of
Saevitzon, who, it might be added, said that appellant did
not go to Cape Town at all at that time. By implication,
the Court a guo did not accept that piecebf evidence given
by Saevitzon, for it would then not have recognized that
appellant might have gone to Cape Town when he said he did.
There is a further aspect of Saevitzon's
evidence which throws very substantial doubt on his veracity
in regard to the alleged discussion or conversation with
the appellant. When testifying to the theft which is the
subject of Count 12, Saevitzon described in some detail how

it came about that that theft was committed by Hill and

himself. He said that during August, 1963, the appellant

spent §3ﬁ€_fiﬁé_Tﬁ‘hfsT_Saevi%ﬂﬁanT—e££iée_in_2ariiy_Q§Q§£§___
and became familiar with the routine concerning the payment
by Parity of accounts submitted to it. On one occasion

the seecese /XHEO
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the appellant said to him that it appeared to be an easy
matter to get _payment from Parity, for all that was necessary
was for Saevitzon to approve an account submitted for
payment and to issue and sign a cheque accordingly. A day
or two after making that observation, the appellant, accord-
ing to Saevitzon, conceived the idea of "glipping" a bogus
invoice into the pile of accounts and invoices and getting
Saévitzon to sign a cheque on behalf of Parity in "payment"
of such invoice and asked Saevitzon whether that could be
done as he needed money to discharge a personal obligation.
Saevitzon agreed %o do so and with the assistance of Hill
practised the deception which resultedin the theft charged
in Count 12. The significance of this evidence in relation
to the Count now under consideration is that it clearly

indicates that the idea of dishonestly getting money out of

Parity by means of bogus invoices was then conceived for the

first time by the appellant, who hit upon the scheme @s=a——
result of his newly-acguired familiarity with the routine

in Parity's office. This was in August, 1963. But a&ccerding

5:‘={3‘:(§:'F';>if_§ 'bO cesvtevee /h‘?/
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to Saevitzonts evidence in connection with count 8, the
appellant had already inAApril, 1963, conceived or sanctioned
such a device for extracting money from Parity and had en-
joyed the fruits of the theft committed by means of such a
device. Although the learned Judge a quo 4id not deal with this
remarkable feature of Saevitzon's evidence in his judgment
on count 8, he referred to it when dealing with count 12.
He did not consider it to be improbable that a conversation
such as was deposed to by Saevitzon in regard to count 12
would have taken place in the light of what Saevitzon said
had happened in April and regarded the device referred to in
count 12 as being distinguishable from the one resorted to in
April. He said:
"What was being explored here (in August) was a
refinement of the earlier theft. There (in April)
- an invoice and statement (albeit false) had been fur-
nished by an existing Parity supplier; here a false

invoice from a non-existent person would be submitted.
This difference might well have led the accused to

- ask whether money could be obtained—i .

he was now suggesting.™
But these observations do not meet the point, which is whether

it is conceivable (let alone improbable) that the appellant

Would eeeaess /£2
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would have said in August what Saevitzon said he then said,

if the appel;ant had in Ap;il been a party to a theft by .
Saevitzon and others by means of extracting money from Parity
on the strength of a bogus invoice., The distinction drawn by
the learned Judge between producing a false invoice in the name
of a previous supplier and producing one in the name of a non-
existent perscon is one of detail, not of method or device. In
both cases, the method or device is to emtract payment on the
strength of an invoice which gives the appearance of being
genuine but which is actually false, having been specially
prepared for presentation to Parity as a genuine invoice.

In any event, the August conversations deposed to by
Saevitzon did not relate specifically to an invoice in the

name of a non-existent person but simply to a false invoicey:

although in the result, the name of a fictitious person was
used.

In our judgment, it is very highly improbable, _

e ————

e
—

if not inconceivable, that the August conversation deposed to
by Saevitzon could have taken place in the terms described

by esses e /‘?3
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by him, if his egidence of the appellant's complicity in the
April theft, with full know;edge of the method employed, is
true; and conversely, if the account given by Saevitzon of the
August conversetion is true, it is almost inconceivable that
his account of the April conversations is true. And this,

of course, raiseg the further pertinent gquestion, more es-
pecially when regard is had to the character and untrust-
wdthiness of Saevitzon, whether either of the accounts he

gave 1is true,

The main ground upon which the trial Court
found that the appellant was implicated in the manner described
by Saevitzon was that the money stolen from Parity was paid to
and utilized by Waghan and therefore, ostensibly, for the
benefit of the appellant and Hanley, whose loan accounts were
credited in Weghab's books, in equal shares, with the pro-
ceeds of the theft. It was Saevitzon who made the book entries.

He was uncertain as to when he -made them-and-his—evidence—in ——

that regard was vague. It was suggested in argument that he
might well have made them, for Hle purposes of his own

long after the transaction had been concluded., But it is

Tl L = e s amt i, /R
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at least clear that the total sum invelved was paid into

Waghan's banking account and the trial Court was undoubtedly

Justified in weighing that circumstance in the scale against
the appellant. The guestion is whether in all the circum-
stances it provided sufficiently cogent corroboration of
Saevitzon's evidence that the appellant was a party to the
theft, to render it safe to act upon such evidence. In the
course of his judgment the learned trial Judge, when discussing
in general terms and not specifically with reference to this
particular count, the inference to be drawn from the fact
that stolen money is used for the benefit of another, said this:
"A thief is not likely to deposit stolen money in
“the bank account of another without at least inform-
ing him of what he had done. And thieves are not
ordinarily given to employing the fruits of their
crimes in secret benefactions %o their masters .....
In the absence of some alternative hypothesis, which
is reasonably possible on the evidence, the un-
avoidable inference is that the owner of the bank

account was privy to the thefts."

These general observations are valid and there-can-be-no—doubt— -

e :—knéw——:., u/h g's'“" :

that in general, proof that stolen money was placed by the thief
to the credit of another's bank account would furnish strong

corroboration of the thiefts direct evidence that such other
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knew thereof and was a party to the theft. But whether it

would be sufficient to establish the guilt of the owner of the

bank account (even where he gave no evidence at all or gave
false evidence) would depend on the circumstances of the
particular case. The thief's evidence might be so lacking
in gquality and he so lacking in integrity, that even the fact
that he deposited the stolen money in another's bank account
might be insufficient to raise his evidence of the owner's
complicity to a safe level of dependability. And this would
especially be so if the facts and circumstances of the case,
including the character and the established proclivities of
the thief, revealed a reasonable po¢ssgibility that the thief
secretly acted as he 4id for reasons of his own or with the
object of accoﬁbdating, by means of what he did, some person
other than the owner of the bank accouat.

The general defects of Saevitzoniss a witness

Y  ——and-as o persur mEed Not @Zain U6 described. That was done
by the learned Judge in very clear terms and the relevant

extracts from his judgment have been reproduced slsewhere

in cesese /’.Yé
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earlier in this judgment. Saevitzon's evidence with ref-

erence to this particular count is especially suspect and uncon

vinecing. Not only is there room for very grave doubt concern-—
ing his wveracity when he said that he discussed the matter with
the appellant prior to the commission of the crime, but there
argéeatures of his account of the terms of such alleged discus-
sion which appear to be highly improbable. For example, he
claimed that the appellant, when the matter was first raised,
to0ld him fo ask Reisen to advance the shortfall to Waghan. ﬁhen
it is borne in mind that Reisen had at that time already advan-
ced R28,000 for the purpose of subscribing for shares in Parity
Holdings and that he was then demanding payment of R6,812

which Waghan owed him, it seems unlikely, to say the least,
that the appellant or any person in his position and with his
alleged knowledge of the situation, would have'said that the

solution to the problem of Waghan's shortage of money was to

be found in persuading the clamant-erediter—to—advanre more— —

money to Waghan. It would be more readily understandable if

the appellant had suggested an approach to Reisen to defer

BisS seeieen /37



his claim for payment of the money due to him, for Reisen
ﬁgs finaané;ly_intg?esﬁgg in thg‘ggccessfulnf;gﬁgtipn:of
Parity Holdings and would have realized that the minimum
subscription would not be achieved unless Waghan had the
necessary funds at its disposal. But this is not what
Saevitzon sald that the appellant suggested nor did he say
that any attempt was ever made to persuade Reisen to awaidb
more favourable times for repayment of the money due to him
by Waghan. As has already been pointed out, Reisen did not
give evidence. It was explained at the trial that he had
fled the country. There is no doubt that he derived some
benefit from the theft, for if Waghan was short of funds to
discharge all its obligations at that time, Reisen might well
have been the one to remain unpaid, bearing in mind that the

paramount necessity was to achieve the minimum subscription

to Parity Holdings and that that commitment would obviously

have enjoyed preference, so-far as the-appellant wac—eencerned,—
over other payments which had to be made by Waghan. If
Reisen then needed the money which Waghan owed him (and the

State ceseee /3R.FF
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State evidence is to the effect that he was insistent upon
being paid) he could hardly, in the circumstances, be said
to have been a disinterested party to the theft in the sense
of not deriving personal benefit therefrom. When in addition
to this circumstance, it is borne in mind that according to
the evidence it was Reisen who introduced Soskin, a friend
of his, as the medium by which money could be transferred
from Parity to Waghan without appearing to have been so
transferred and that Reisen was in fact paid the amount due
to him on 10th April which was the very day, according to

WS
Saevitzon's evidence in chief, on which the plotﬂhatched,
the contention advanced on Wehalf of appellant that it is
reasonably possible that the theft was committed by Saevitzon,
Hill and Reisen in order to accommodate Reisen and was kept
secret from the appellant, is not without substance and cannot

simply be dismissed as a fanciful theory finding no support

whatever in the evidence or surrounding ecirecumstanees+—PThe— —— —

fact that not simply the sum owing to Reisen but a larger
amount was stolen, was sald to militate against the possibility

NOW eeesee /89
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now being considered. It is, of course, a factor which must

be considered and taken into account, but it is by no means

a conclusive answer to the appellant's contention. 3By the
same token it may be said that the fact that only R9{00 was
stolen militates against the State's contention that the theft
was committed solely for the benefit of Waghan in order to
make good the shortfall in its funds, for it appears from the
evidence afforded by Waghan's books of account that despite
the receipt of the R9100, Waghan was still short of some R2000
is
for the payment of all its obligations. It.also relevant
to observe in this context that no satisfactory or convincing
eXxplanation was forthcoming from the State as to why a false
invoice for precisely R9Y9135 was presentéd, instead of an
invoice for a larger sum which would ensure that VWVaghan had
sufficient funds for its purposes. Like several other aspects

in counnection with this Count, this feature remains obscure

and affords matter for speculation or conjecture. The actual

perpetrators of the theft could reasonably be expected to
remove the obscurity but they did not do so.

It e vevss /l.?a
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It was argued for the State that the appellant
mgsﬁ necessarily have knpwn that RI100 had been deposited
for Waghan's credit and that the fact that he made no ingquiry:
as to the source of that deposit revealed that he was aware
of its source. But the first part of this proposition either
depends upon acceptance of Saevitzon's evidence that he
frankly discussed the shortage of funds and ways of remedying
it with appellant (which would beg the guestion with which
we are now concerned) or it would rest upon an inference or
assumption. The inference, in the circumstances surrounding
this transaction, is not justified. The R9135 taken fronm
Parity represented at that time a very small percentage indeed
of the funds which were being handled by Waghan. The main
concern of the appellant was unquestionably the problem of
raising'sufficient money to ensure complianee with the demand
of the Registrar of Gempernses concerning the minimum sub-
-Seription—Forsheres—in Parity Hoxdings and it is clear that  ~
enough money for that fundamental purpose was avallable even
if there was insufficient money available to meet all other

obligations as well. It is very clear that at that stage




of their relaticnship, the zppellant relied very considerably
on Saevitzon to keep him ipformed as to theﬂaffai;s of the
various cc¢mpanies with which they were concerned. There is
no evidence to show that the appellant personally scrutinized
the bank statements, deposit slips and cheque books of
Waghan or Parity; on the contrary, it appears that Saevitzon
furnished him with facts, figures and budgets from time to
tine. To argue that Szevitzon must necessarily have told
him that R9,100 had been paid for the benefit of Waghan is to
agssume that Saevitzon had no purpose or desire to keep that
transaction hidden from the appellant and is thereforgno ans-
wer to the question whether Saevitzon and his partners in crime
could reasonably possibly have committed this theft for pur-
poses of their own and without the knowledge of the appellant.

It was also contended that whatever the truth
might be in regard to the z2lleged discussion between the appellant

end Saevitzon prior to the theft, the Court a guo was rightly

satisfied that Saevitzon's evidence of the discussion which
he, the appellant and Hanley had on 17th April was true.

T veennn. /B9S2
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It will be remembered that Saevitzon's evidence was that on
that occasion they discussed the theft whic@ hgﬁ»been commit-
téd on the previous day and that the appellant assured them
that it was merely a temporary expedient and that the money
would be refunded to Parity ih one way or another. There are
several difficulties in the way of accepting that contention.
Having regard to what has been said earlier sherein con~
cerning the appellant's evidence of his visit to Cape Town, it
is by no means clear that his evidence that he was still in
Cape Town on 17th April is false. 3But even if it is to be
assumed that he was in Johannesburg on 17th April, because of
the circumstance-that the important transaction in connection
with the Parity Holdings flotation was concluded on the previous
day, the only direct evidence of the meeting of the three men
is that of Saevitzon. Hanley was not called. It appears that
he was at that time serving a sentence of imprisonment

resulting from his convietion on charges in connection with _ _ _

the affairs of Parity and could have been called as a witness.
It was gaid that there would have been no purpose in the

State's cecere. /P53
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State's calling him to support Sgevitzon because he was tarred
by the same brush as Saevitzon but that is not strictly accu-
rate for whereas Saevitzon was a witness anxious to secure
an indemnity against prosecution, Hanley had already been
sentenced and would stand to gain nothing by falsely implica-
ting the appellant. It is a matter for speculation whether
Hanley would have supported or refuted Saevitzon's evidence,
just as it is a matter for speculation whether Hanley was a
party to the theft. It is true that Hill testified to a
discgssion which he had with Hanley on the evening of the
17th April, concerning this theft, but quite apart from the
circumstance that Hill, too, was an accomplice whose evidenc$g
ﬁas to be regarded with caution, he did not claim to have any
knowledge of the meeting between the appellant, Hanley and
Saevitzon and in no way directly implicated the appellant,

although his evidence was certainly calculated to implicate

Hanley. _—

T OD eooees/ S84
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On a final analysis, therefore, it is appa-
rent that the State case depends in very large measure, if not

entirely, wpon acceptance pf Saevitzonls-evidences Not only is

e e —— ——————

his evidence naturally suspect because of his role of accomplice
turned informer, but there is very much more than a suspicion,

as we have shown, that in regard to the conversations which he
cleimed to have had with the appellant, he was deliberately lying.
And for the reasons set out above, the feature upon which the
learned Judge a guo most strongly relied as furnishing corrobo-
ration of Saevitzon's evidence, is at best equivocal because of
the reasonable possibility that the money was stolen for a
purpose other than that of benefitfing the appellant and that the
theft was therefore kept secret from the appellant. It is ger-
mane to observe, moreover, that the very factors which were re-—
garded as being corroborative of Saevitzon, depended in some
measure upon what Saevitzon himself said and upon what he did.

As we have pointed out, it was Saevitzon who dealt with the pro-

k7Y
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of—thetheft; It was he who made the book entries upon whick
the State relied and it was he, and only he, who testified to the
appellant's complicity.

The appeal on count 8 succeeds.
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of this offence has already been briefly indicated in

the course of dealing with count 8. It will be remem-
bered that it was found, when considering count 8, that
Saevitzon's version of the alleged conversations in
relation to count 12 was so remarkably incompatible with
the conversations he described in relation to count 8, that
it was scarcely possible that both accounts could be true
and thet it was therefore not possible to say which of the
two accounts; 1f any of them, was true. It is necessary

to add, however, that in relation to this particular thefit,
Saevitzon said that when the appellant requested or
instructed him to “slip in" a fictitious invoice for pay-
ment By¥ Parity, he explained that he required the money for
the purposes of paying his brother-in-law, Panovka, R1500
in respect of interest. He added that he wished to discharge

that debt to Panovka as he proposed to sever all ties with him.,

The necessity for employing the device of a fietitious—  — ~

—

invoice was said to be that Helsa was short of funds and the
debt to Panovka could therefore not be discharged by

drawing on Helsa's bank account unless it were enriched by

L e 8 e SO
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a sufficient deposit of money.

It is not nece;sary to describe“in_full
detail the mechanics of this theft. It is sufficient to
say that the false invoice having been prepared by Hill,

2 cheque was issued and signed by Saevitzon on behalf of
Parity, was endorsed by Hill on behalf of "“Brille Bros."
(the fictitious payee) and was then returned to Saevitzon
who handed it to a friend of his, named Chafkin, who in re-
turn, gave his own cheque for R1575 to Saevitzon. (R10
was deducted by Chafkin "for commission or expenses" which
he incurred.) Saevitzon then deposited Chafkin's chegue
for R1575 to the credit of Helsa's bank account oft 8th
August, 1963, crediting the total amount to his own loan
account in the books of Helsa. Shortly after depositing
the chegue to the credit of Helsa, Saevitzon drew iwo

cheques on Helsa; one was for R200, payable to himself and

the other for R1COO payable to a company known as "Randspaar.

The latter payment was reflected in the books as being an

"investment". It is common cause that no part of the

R1585 csveess /f9F
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R1585 stolen from Parity was used for payment of any interest
which might have been owing_ﬁo Panqika.

o The learned Judge a gquo was alive to the
fact that Saevitzon's evidence "with all its manifold
deficiencies"™ required strong corroboration before it could
be safely accepted. He said that he found suéh corroboration
in "the circumstanceszthat the money was deposited in Helsa
and used for the benefit of the accused". That the money
was deposited in Helsa 1s clear but that it was used for the
benefit of the appellant was by no means established.
As we have seen, R200 was very soon withdrawn by Saevitzon,
apparently for his own use, and R1000 was paid by Saevitzon
to Randspaar. To regard that payment as an investment
made for the benefit of the appellant is to speculate. The
identity of Randspaar was but faintly investigated. Only

Saevitzon and the appellant were asked about Randspaar.

Saevitzon said that it was a company which the appellant—owned -

or in which he had an interest but he gave no further inform-
ation, nor was any book or document produced nor any other

evidence eeeee. /99




e —

19

evidence led to support his bald assertion. The appellant
said that he did not know who or what Randspaar was, that

he did notv;wn or have an interest in it and that he knew
nothing of the investment alleged to have been made therein.
And there the matter rested. The fact that the appellant

was justifiably found by the trial Court to be, in general,

an untruthful witness can hardly assist the State on any

issue in which the only evidence set up against the appellant's
is that of Saevitzon whose sole evidence is not the stuff of
which findings of fact, beyond reascnble doubt, are made. Nor
does the circumstance that the appellant advanced a theory
that Saevibzon may have paid the money into Helsa in reduction
of a debt for R24,000 which the appellant said he owed him

in respect of the affairs of a company known as Stellaland
Pharmacy, assist the State. The question of the alleged

debt of R24,000 may assume significance in connection

with certain other counts which will be dealt with-leter——— —

P

herein. But on this count it has no significance for wasw:
it has not been shown that the stolen money was spplied

fOI’ cesvp e //00
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for the purposes of appellant, whose defence was simply a
denial tpat.hg had any knowledge of or played any part
i; the theft.

In the c¢ircumstances, since no reliance
whatever can be placed on Saevitzon's evidence of the
convergations he said he had with the appellant concerning
this theft and as it has not been shown that the stolen
money was used for the benefit of the appellant or that
he had knowledge of the payment into Helsa or of the
investment said by Saevitzon %o have been made for his benefit,
it follows that it cannot be found that the appellant's

complicity was established beyond reasonable doubt.

5 The appeal on this count must succeed.

101/... COUNT




101

CQUNT S. (THEFT)

. - The gist.-of the charge was that thé appellant,
acting with common purpose and in concert with Saevitzon and
Hanley, stole R524,000 from Parity Holdings for the benefit
of Waghan, during the period 14 - 16 April 1963.

The factual background is as follows -

(a) Waghan was indebted to Trans-Africa in

the sumg of R487,324.

(b) Trens-Africa held, as security for this
indebtedness, a pledge of 97,000 Parity

shares owned by Waghan.

(¢) Trans-Africa was placed in liguidation
at the instance of the Registrar; and
in conseguence there was some risk that,
if the said debt were not paid, the li-
quidators might sell the said Parity

shares.

(d) Parity Holdings was floated primarily
t0 raise the funds to pay this debt and

free thege shares. —_—

(e) The prospectus of Parity Holdings made
provision for the adoption of an agree-
ment called the Vale agreement, dated
21 February, 1963, in terms whereof one

Vale, as trustee for Parity Holdings, _ _ .

' ~ ) ,,-” — - - N - ) 7 ]:02- /lld had
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had agreed with Waghan to purchase the 100,000
Parity shares from Waghan for a consideration
of one million Parity Holdings shares and an
additional payment of R485,000, both of these
against the delivery of the Parity shares.

The R485,000 was to be paid by means of a ban-
ker's guarantee, furnished within fourteen days
of the granting of a certificate to commence
business, and payable against delivery of the
100,000 Parity shares. A further R$5,000 was
to be paid within twelve monthse. The Vale
agreement was adopted by Parity Holdings at a
board meeting held on 27 March 1963.

To enable Parity Holdings to achieve the mi-
nimum subscription of R525,000, it was found
necessary for Waghan to subscribe for an ad-
ditional 200,000 shares at 50 cents each. To
enable Waghan to do +this, an overdraft of
R100,000 was arranged with the Standard Bank,
Harrison Street Branch. Its letter of 30 March
1963 stated that the overdraft was granted on
the security of a pledge of the 97,000 Parity

to WRgHAN

shares, to be releaseqaand replaced by (i) a

million Parity Holdings shares when these were

issued, and (ii) a cession of —+theR65;000to be -

e

-

(&)

paid by Parity Holdings to Waghan within 12 months.

The existing pledge of the 97,000 Parity shares

to Trans—Africa was thus a complication. In
order to secure their release, R487,234 would

have to be paid to Trans-Africa by Waghan. As to

that — 103 ./'0' (1)
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(ii)

(iii)

(iv)

i

Waghan could only pay this

amount if it received the pur-
chase price from Parity Hol
dings, and in terms of the

Vale agreement it was obliged

t0 deliver the,ﬂg,ooo Parity
shares to Parity Holdings in

order to secure simultaneous
paymente.

In terms of section 84(3) of
the Companies Act, any payment
made by Parity Holdings prior
to its receiving a certificate
to trade would constitute an

offence.

Such certificate to trade, in
terms of section 84 of the Act,
ig issued on the furnishing of
an affidavit that the minimum

subscription has been achieved.

In terms of section 81 no allot-
ment of shares can take place

until the minimum subseription

hag been-achieveds

I+t was the manner in which the appellant, Saevitzon

and Hanley set about solving this vicious circle, that consti-

104 98/ ...tuted,



104
-9 -

tuted, in the judgment of the trial Court, the crime of
stealing R524,000 from Parity Holdings for the henefit of
Waghan. The method employed wags as follows.

On or about 16 April 1963 Waghan's banking account

was in credit in excess of R53,000, and Parity Holdings was
in credit in excess of R340,000. On the same date Waghan
(through its directors Hanley and Saevitzon) wrote the follo-

wing letter to the bank -

"We would be obliged if you would be kind

enough to arrange the following -

l. The transfer from Waghan Investments
(Proprietary) Limited to Parity Hol-
dings Limited of R183,486.33. This
will then have the effect of temporarily
putting Waghan Investments (Proprietary)
Limited into overdraft for R130,087.08.

2. Then transfer from Parity Holdings Limi-

ted (who will be in eredit for R525,000.

in view of the above) to Waghan Investments
(Proprietary) Limited of R524,000. This

then will now have the effect of putting

Waghan Investments (Proprietary) Limited

in credit to the extemt-eof-R3937912:92;
which together with the overdraft faci-

lities of R100,000 will make a grand to-

tal of R493,912.92.

3. Will you kindly pay Trans-Africa Credit
& Savings Bank Iimited, through your
Adderley Street Branch, Cape Town, the

[

- T T —kieiﬂ/rz;'.;sium“ -

— P = ==




- 105 -

sum owing to them up to a maximum of
R487,500 against delivery of 97,000

- Parity Insurance Company Limited shares
in good negotiable order. The amount
owing to them being in terms of the
original loan agreement plus interest.

4. We would be obliged to receive an offi-
cial receipt from your Bank, stating
that you hold 97,000 shares in the Pa-
rity Insurance Company Limited, which
shares will be transferred to Parity
Holdings Limjited in due course in
terms of arrangements made with your
Bank, and that you have repaid Trans-
Africa Credit & Savings Bank Limited
in full. '

5. We have for the sake of our calculations
regarding the above amounts, presumed
that the balance to the credit of Waghan
Investments (Proprietary) Limited, as
at midday on the 16th instant, is
R53,399.25 and to the credit of Parity
Holdings Limited, as at midday on the
16th instant, R341,513.67.

After all the above transactions have been com-
pleted, the balance on hand on the Parity Hol-
dings Limited Account should be R1,000.00 and
on Waghan Investments (Proprietary) Limited

R6,412.92." .

The letter was countersigned by Hanley and Reisen as

directors of Parity Holdings Ltd.

106/... On
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On 16 April 1963 the bank effected the transfers
~and payments referred to in the foregoing letter.  The shares
in question were delivered to Parity Holdings on 4 July 1963.

It was the payment of R524,000, instructed in paragraph 2 of
the letter, which is relevant to the conviction of theft on
count 9.
the

The indictment alleged, andﬁtrial Court found, that
the payment of R524,000 by Parity Holdings was a private pay-
ment not made upon the authority of the company, and was made
with the intention to steal; +that its object was to enable
Waghan to pay Trans—-Africa R487,500 and so secure the release
of the 97,000 Parity shares pledged with Trans-Africa; and
that the appellant was a party to the entire scheme.

The aforementioned letter to the bank was authorised

by two directors of Waghan and two directors of Parity Holdings.

We shall assume, without deciding, in favour of the State, that

/,th.e,_boa;cd—e-f- —Parity-Holdings did Hot authorise the letter,

in other words that it amounted to an unauthorised variation

of the Vale agreement which was adopted by the board on 27

10% ... March
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March 1963.

In this Court, counsel for the appellant conten-
ded that the scheme could have been carried out in such a
manner that there would be no time-~lag between the payment
and delivery of the shares, e.g. by the bank acting as trus-
tee for all the parties; or the board of Parity Holdings
could have been approached to vary the contract by agreeing
to a delay in the delivery of the Parity shares until Parity
Holdings was in a position to allot and deliver one million
of its shares due to Waghan, its obligation so to do being
made conditional on the simultaneous transfer to it of the
Parity shares. We shall refer to this later in considering

the mens rea of the appellant.

The main contentions on behalf of the appellant

in this Court were -

—— —_—— ———

. _({a) *hat—there was insufficient proof of

a conspiracy, or that the appellant

was implicated in it, or that he was

108 /... aware
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aware of the result of the arrange—

‘ments;

(b) Alternatively, if the appellant was
aware of the result of the arrange-
ments, and of the absence of authority
from the board of Parity Holdings
authorising premature payment, there
is a reasonable possibility that he
had the honest belief that the board
of Parity Holdings would approve the
arrangements; and therefore he did

not have an intention to stezl.

We proceed to examine those contentions.




- 109 -

As to (a), we do not consider it necessary to
deal with this in any detail. The trial Coﬁrt féuﬁa aé a
fact that the appellant was aware of and a party to the ar—
rangements reflected in the letter to the bank, with know-
ledge of the Vale agreement and the terms of Waghan's over—
draft; and we are not persuaded that this finding was wrong.

As to {b), the crux of the appeal on this count
is whether there is a reasonale possibility that the appel-
lant bona fide believed that the board of Parity Holdings
would have approved of the payment of the R524,000 pursuant
to the letter to the bank.

Now it must have been obvious to the four mem-
bers of the board of Parity Holdings (Hanley, Reisen, Panov~
ka and Maritz) when they adopted the Vale agreement on 27
Maréh 1963, thaé gome adjustment would be necessary in the
giving of effect to the agreemente. This is apparent, because

___,_—-——~——ar-w5§f—ig‘EEEIEE%5&”15f5;§;;;;;£_2§) of the recital of the
factual background, supra. In the absence of gome adjust-

ment, the very object of the flotation of Parity Holdings

llo/o s WO:U.ld




would have been frustrated; such object being the acquisi-
tion from Waghan of its Parity shares, 97,000 dfdwhich wer;
pledged with Trans—Africa (now in liquidation), and which
were thus in critical danger of being sold by the liquidator.
The appellant must have known this too. He also knew that
two of the four directors of Parity Holdings (Hanley and Rei-
sen) had discussed the matter with directors of Waghan and
with the bank; and that the bank had agreed 3o handle the
transaction. He also knew that the arrangement with the
bank was conceived in the interests of Parity Holdings, in

THE
that it preservedﬁres vendita from the risk of being sold in

execution by the liquidators of Trans-Africa. He said that,
as far as he was concerned, he left the detailed mechanies to
the bank and he thought that the bank could properly have ac-
ted as trustee, safeguarding the interests of Parity Holdings,

Waghan, the bank, and the liquidators of Trans-Africa, on the

—_——— ———

—_————

~——————obtaining by Parity Holdings of the minimum subscription and

the required certificate to commence business.

117/... On
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On the question whether the board of Parity Hol-

‘dings would,'acfihg properly on all the facts, have sanctioned

the arrangement, counsel for the State relied strongly on the
fact that the payment of R524,000 to Waghan on 16 April 1963
was premature on the ground that it included R39,000, of the
R65,000 which was payable at any time within 12 months, and
that this rendered impossible the cession to the bank of the
claim for the R65,000. (See paragraph {(f) of the recital of
the factual background, supra.) Without giving such cession,
continued counsel, it was plain to all, including the appellant,
that Waghan could not substitute the Parity Holding shares for
the Parity shares as security for its overdraft; with the re-
sult that the bank could continue to hold the Parity shares as
security, and the payment of the R524,000 could expose Parity
Holdings to the risk of uncertainty as to when it would receive

these shares for which it had paid.

That is so, if regard is had solely to the
bank's letter of 30 March 1963. (See paragraph (f) of the

factual background, supra). But the answer is that one is
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here considering the mens rea of the appellant on 16 April
1963 when the bank made the péymeﬁts, ag it had uﬁdg;takeﬁ.
to0 do, in pursuance of the letter of that date. That let—
ter is silent as to cession of the claim for R65,000. That
letter, and the bank's undertaking to act on it, give the
impression that the bank was no longer insisting on the ces-
sion relating to the R65,000. We say this because it must
have been obvious to the bank, from its knowledge of the facts
and a perusal of the letter, that the payment of the R524,000
would include the greater part of the R65,000, the right to
which could not then be ceded to the bank by Waghan. In that
event, i.es if the cession was no longer being insisted upon,
there would have appeared to be no difficulty, on the obtai-
ning of the certificate to commence business, about the bank's
arranging for payment and delivery of the released Parity shares

to teke place pari passu. Both Waghan and Parity Holdings

— e ————

—— ——
————— ——

~——*———‘——"‘E§H'fﬁéf?ﬂfghking accounts with the bank with which the arrange-

ments in question were made. The certificate to commence

113 /... business
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business was applied for on 19 April. It was received on

— -=

T26 April. There seems no reason why it could not have been

gought and obtained on 16 April. The shares were eventually
released and delivered to Parity Holdings on 4 July 1963.
The delay is not explained in the record. But this cannot
affect the state of mind of the appellant on 16 April 1963.
It seems to us that there is a reasonable possibility +that
the appellant did believe, as he says he did, that the bank
could and would act as trustee for all the parties involved,
safeguarding all their rights, and that the Parity shares
would be tendered to Parity Holdings on payment of the
R524,000.

Counsel for the State alsoe drew attention to
the fact that the early payment of portion of the debt of
R65,000 left Parity Holdings with a working capital of only

R1,000, instead of the R25,000 referred to in the prospectus.

This is so, but the point seem to us peripheral, for the
fundamental question for decision by the board of Parity Hol-

dings, if it were considering the payment of the R524,000,

11,4/. L _Would— R
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would have been whether Parity Holdings would have to go
‘out of bﬁsiné;swbr not, sin§e‘;£e Vale agreement with
Waghan, in its original form, was not capable of implemen-—
tation, in the circumstances of the parties, without some
adjustment.

Furthermore, it will be noticed that, where-—
as the bank's letter to Waghan of 30 March 1963 provided for
the 97,000 shares to be released to Waghan on payment of its
overdraft, the new arrangement, as reflected in the paragraph
numbered 4 in the letter of 16 April, provided for the Pa-
rity shares to be released to Parity Holdings. This sup-
ports the view that the arrangement of 16 April 1963, to
which the appellant was a party, was not intended to benefit
Waghan at the expense of Parity Holdings.

In all these circumstances we cannot exclude

the reasonable possibility that the appellant bona fiderbe—

———

lieved that the board of Parity Holdings would sanction what
was done by two of its directors in the interests of Parity

Holdings, in the matter of the instructions to the bank.
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In other words, there was no proof beyond reasonable doubt
_that- the apperlamt inténded to steal.

The appeal on Count 9 therefore succeeds.

COUNT 10 (FRAUD).

The State alleged and the trial Court found that
Hanley fraudulently concealed material facts from Parity
and its directors in the passing of a certain Parity resolu-
tion on 25 April 1963.; and that the appellant was a party
to the fraud.

The resolution was that Parity would pay P.M.C.
Brokers a commission of 12%4% on direct business and 23% on
business brought in by agents.

As to the background, the State contends that the
evidence showed that Hanley and the appellant and Saevitzon
were party to a pretence that an agency known as P.M.C. Bro-

kers was introducing Parity business and was entitled to a

4 ——."—‘—._-_—'__ﬁ_‘ . . . .
10% commission thereon; +that such commissions were paid in-

to P.M.C.'s banking account, and that part of this money was

116/... siphoned
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siphoned off for the benefit of the appellant and later of

Parity Holdings; whereas the true facts were. that Parity. - - — — -

itself (or a branch) was securing and handling the business

in question, and that no commission was payable thereon;

that Hanley and the appellant then decided to increase their
personal benefits by increasing the "commissions" payable to
P.M.C.; and that that was why the Parity board was asked to
pass the resolution on 25 April 1963, supra. At that meeting
of five directors (with Hanley in the chair) the facts alleged,
and found, to have been concealed by Hanley were -

(1) +that there existed no agent doing busi-
ness under the name oy style of "P.M.C.

BROKERS";

(2) +that "P.M.C. BROKERS" was simply the
name of a banking account (hereinafter
called "the P.M.C. Brokers" account) at
the Harfison Street South, Johannesburg,
Branch of the Standard Bank of South

Africa Limited;

that the P.M.C. Brokers®' account was

—
L
\_1?

operated by EXCELLENT MANAGEMENT for its

own account;

117/... (4) +that
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(5)

(6)

(7)
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that, as a director of EXCELLENT MANAGE~
{ENT, and as the beneficial owner of
?hélf the issﬁed share capital of EXCEL-
LENT MANAGEMENT, HANLEY had an interest

in the said contract;

that no benefit would enure to PARITY
by payment of commission in terms of
the said resolution, and that the said
contract was solely in the interests of
EXCELLENT MANAGEMENT, the AUCUSED and
HANLEY;

that neither P.M.C. BROKERS nor EXCEL-
LENT MANAGEMENT would render any servi-
ces to0 PARITY (whether by soliciting or
procuring business for PARITY or in any
manner whatsoever) warranting the pay-
ment of any commission by PARITY to
P.M.C. BROKERS or EXCELLENT MANAGEMENT;

that such commission as would be paid

by PARITY to P.M.C. BROKERS in terms of

the said contract would be calculated,

not on business solicited or procured

for PARITY by P.M.C. BROKERS or any agent

_of P.M.C. BROKERS or-by EXCELLENT WANACE-
MERT or any agent of EXCELLENT MANAGEMENT,

but that such commission would be calcula-

ted and paid -

(a) on business conducted at 106 Fox
Street, Johannesburg, being premi-
ses whereat PARITY was conducting - _

118/... business.
B e |
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business;

-—

(b)  on_business conducted solely
and exclusively by persons who
were employees of PARITY and
whose salaries would be paid
by PARITY;

(c) on business conducted by exig-
ting agents of PARITY;

(8) +that the said contract did not constitute
a bong fide contract in the interests of
PARITY or in the ordinary course of PARITY'S
business, but was part of a fraudulent
scheme whereby money taken from PARITY would
be paid to EXCELLENT MANAGEMENT for the be-
nefit of EXCELLENT MANAGEMENT, the ACCUSED
and HANLEYX.

We pause here to observe that, in the appeal on this
Count, nothing seemed to turn on the fourth of the foregoing
non-disclosures.

Dealing further with the factual background, the

judgment of the trial Court states -

—_——

_"Papityle head office administration was

conducted, until February 1963, at premi-
ses at 106 Fox Street, Johannesburg. The
ground floor of those premises was occu-

119/... pied
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pied by the Southern Transvaal Branch
of Parity, of which the manager was
Mr. Botha. . . .- --T

In February 1963, Parity's head office
moved to Parity Centre in Jeppe Street,
Johannesburge. The ground floor premi-
ges there were not yet ready for occu-
pations For obvious reasons it is an
advantage in an insurance business such
as Parity's, which dealt with members

of the public on a large scale, to have
premises on ground level, where the pu-
blic have easy access. The lease of

the ground floor portion of the Fo¥-
Street premises was due to expire on the
30th June 1963. The campaign for the
sale of motor vehicle insurance in res-
pect of private vehicles for the insu-
rance period 1963/1964 was to take place
during the months of April and May 1963.
Renewal notices for third party motor
vehicle insurance, bearing the address

of Parity at 106 Fox Street, had already
been sent out, and it was o be expected
that applications for insurance together
with premium moneys would be sent to that
address. Because Parity had been doing
business at 106 Fox Street through its
Southern Transvaal branch for some years,
there was a goodwill attaching to these
premises. In these circumstances it was
plainly to the advantage of Parity that
4he—Southern Transvaal branch should con-

tinue to do business there, at any rate
for the duration of +the third party insu-
rance campaign."

120/!.0 At
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At this stageﬁt is necessary to mention the com-
pany of'Exdelieﬁﬁ.Ménagement t?tyj-ﬁté. If was registered
in June 1962, (At that time its name was Excellent Holdings,
but nothing turns on that). Its issued share capital con-
gisted of two shares of 10 cents each. The first two share-
holders were Hanley and Panovka, and they were also the first
directors. Two months later Saevitzon and Mrs. Thompson (now
Mrs. Hanley) were added as directors. The trial Court found
that it was a company without substance, and that it did no

business. All it had was a bank account.

The story is now taken up by Saevitzon. Hisg evidence

is summarised in the judgment of the trial Court as follows -

"Saevitzon gaid in his evidence that at
the end of March 1963 Hanley, the accu~-
sed and he were casting about for ways
and means of raising money in order to
subscribe for shares in Parity Holdings.

- —In the-course—ofz discussion between

them 1t was suggested that as the office
at Fox Street had not yet been closed

down and as a third party campaign period

121/00 « Was
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was approaching, a new agency should
business in Parity's o0ld office, and the
profits made could‘be used to take out
shares in Parity Holdings. Hanley men-
tioned that he was a director of a com-
pany, Excellent Management (Pty) Ltd.,
which could be used in this connection.
It would trade under the name of P.M.C.
Brokerse. It was accordingly decided that
the then directors of Excellent Management,
(namely, Hanley and Panovka) should resign,
and that Silver and Botha shduld be appoin-
ted as directors, as the nominees of Han-
ley and the accusede oevee It was decided
that commission on business done at the
Fox Street premises would acerue to P.M.C.
Brokers; and that all expenses incurred
for rent, telephone, staff, etc. would also
be borne by that company. Any profit made
would accrue to the accused and Hanley."

TIn  Rrris

b g Buy 1963, Parity began making payments of com-

missions to Excellent lManagement "trading as P.M.C. Brokers®y ———— —

——
—_—————e
I ————

in respect of Parity business handled at the Fox Street premi-
ses, By 13 July it had made payments totalling R42,192.

/122... These
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These amounts were deposited to the credit of a banking

account opened on '8 April 1963 in the name of Excellent Ma-

nagement (Pty) Ltd., "t/a P.HM.C. Brokers".

The substantial issues in the appeal on this
count are twofold. First, whether P.M.C. Brokers was ge-
nuinely doing agency work for Parity, for if it was not, the
non-disclosures at the meeting of 25 April 1963 were fraudu-
lent. Second, whether the appellant was implicated in the
scheme.

As to the first question, the follcwing_faets are
relevant.

l. A man named Silver gave evidence. He
carried on business as a panel beater,
and was also a Parity agent under the
name of Saverand Finance (Pty) Ltd.
About the end of March or the beginning
April 1963 at a meeting at which Saevit-

zon and Hanley (inter alios) were present,

Silver was—asked—whether e was willing

to put his agency into P.M.C. Brokers and
participate in the profits. Silver was

reluctant and, as the trial Court found,

123/0 . that
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that part of the scheme was not carried
oute. But, according to Saevitzon, it
"was decided to use Silver's name. So

he became a director of Eicellent Manage—
ment and one share therein was transfer-
red to him for no consideration. He at
no time became engaged in the business
conducted at 106 Fox Street. He did not
attend any directors' meetings. He ro-
ceived no fees or di&idend. On 26 June
1963 , at the request of Saevitzon in the
presence of Hanley, he resigned as a di-
rector and signed a form transferring his
one share to Parity Holdings for no com-
sideration. It is plain that he was a

nominee director, as the trial Court found.

Botha gave evidence. He was in the employ

of Parity as the branch manager of the

Southern Transvaal branch at 106 Fox Street.

At the request of Saevitzon he became a no-

minee director of Excellent Managemente.

Like Silver, he received one share, but la-

ter transferred it to Parity Holdings, at
Seevitzon's request, all Ffer-no- comyideration,
and resigﬁed. He did not regard himself

as entitled to any proceeds of the P.M.C.

Brokers scheme. It was he who, on being

124/ees told
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told to do s0, opened a banking account

in the name of Excellent Management, tra- ... ... .
"""" diﬂé»aérf;ﬂ:é. Brokers. This was on 8
April 1963, Saevitzon's description of
him was that he was a junior employee who
did what he was told. Botha himself said
that he did not know what was happening
in Bxcellent Management and that he simply

carried out instructionse

3 It is common cause that, when Parity moved
to its new offices in Parity Centre during
February 1963, Botha and several female
employees of Parity remained behind at Pa-
rity's 0ld premises at 106 Fox Street. (It
was 6nly during July 1963 that they’moved
to Parity Centre.) These Parity employees
remained on the Parity pay roll, remained
members of the Parity pension fund, and
were regarded by Parity's auditors and by
other members of Parity staff as Parity em—
ployees, and not as employeés of P.M.C. Brd—
kerse. They were also kept in the dark about
the existence of P.M.C. Brokers. Further-
more, 90 signs whatever were displayed—at -
106 Fox Street to indicate that P.M.C. Bro-

kers, and not Parity, was doing business at

those offices. Moreover, no indications

125/... whatever
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whatever were printend or stamped on
documents handed to the public at 106-
Foi Street to show that P.M.C. Brokers,
and not Parity, were now doing business
at that address. 1t was a case of bu-
giness as usual. Stead, who was Pari-
ty's auditor at the time, regarded the
office at 106 Fox Street as the Johan-
nesburg branch of Parity. Botha said
that at the time the Fox Street office
was regarded as the Southern Transvaal
Branch of Paritye. (He was the manager).
Swart, the secretary of Parity at the

time, formed the same impression.

On 8 April 1963 Botha was asked to sign

an agency application, as "director" of
P.M.C. Brokers. As to that, it suffi-
ces to say that the information therein
disclosed, as well as the information
withheld, indicate that it was a matter

of going through the motions, for the sake

of appearance.

Documents issued at 106 Fox Streef_gg;e

-

— ————

—igsued in the name of Parity. There

was on them no reference t0 any other

firm. Premiums received were banked

126/0 .o dally
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daily to the credit of Parity's ban-
king account. The rental payable in.- -
- réspect of 106 Fox Street continued
to be paid by the lawful lessee, Pa-
rity. All the costs and expenses in-
cidental to the business being conduc-
ted there, continued to be borne by Pa-
rity.

6« It is true that there were "repaid" by
P.M.C. Brokers to Parity the foregeing
salaries, rent and incidental costs.
But, looking at the picture as a whole,
it is clear that this was done to lend
gsome semblance of respectability to the
unlawful scheme - rather like the agency

application in 4, supra.

There is a passage in the evidence of Saevitzon, in
the criminal proceedings against Hanley, to the effect that the
P.M.C. Brokers agency was honest in its conception and that at
first it was carried on as an honest and legitimate scheme.

This piece of evidence must yield to the overwhelming factors

—_——

————————
———

establishing the contrary.

The position was, in our view, well summarised by the

learned trial Judge as follows -

127/++s "'P.M.C.
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"rp.i.C, Brokers' was merely a business
name used by Excéllent Management. . But
" Excellent Management was not itself in
business. All it had was a2 bank account.
Although it had concluded an agency agree-
ment with Parity, it did not conduct an
agency. The buginess in respect of
which Excellent Mgnagement was paid a
commigsion was the business conducted by
Parity's Southern Transvaal branch. That
business had not been disposed of by Pari-
Ty There existed no contract in terms
of which Excellent Management could have
acquired it, and there did not exist any
authority by the Parity Board for the dig-
posal of that business. +.. I am satis~
fied that Excellent Management was no more
than a false front erected around Parity's
Transvaal Branch, from behind which moneys,
the property of Parity, could be diverted
into the bank account of Excellent Manage-
ment."

To sum up so far, the first issue raised in the appeal
on this count (namely whether P.M.C. Brokers was genuinely do-
ing agency work for Parity and was thereby entitled to commission)

was rightly answered in the negative by the trial Court.

1t follﬁﬁé—¥hat_ﬁénley*s non~disclosures at the board

meeting were fraudulent. There is in our view no gubstance in
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the submigssion that the appellant is recued by the absence
of evidence to show that prior to the meeting the membefs.of‘
the board d4id not know the matters which were not disclosed.
A person makes a misrepresentation to a company if he makes
it to the board of directors, even if all of them are aware

of its falsity; see R. v. Kritzinger, 1953 (2) P.H., H.109

(4.D.), a case which in our view merits inclusion in the of-
ficial reporté.

We proceed now to the second issue, namely whether
the appellant was implicated with Hanley in the whole scheme,
including the resolution of 25 April 1963. The appellant de-
nied any complicity and, for the most part, denied any know-
ledge of it. The nature of his denials is set out in the
Judgment of the trial Court as follows -

'In his evidence-in-chief the accused
said that at the %time of the move from

Fox Street to Parity Centre, Hanley _—

t0ld him that he did not want anyone
to get the banking hall on the ground
floor at 106 Fox Street, because this

129/... banking
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banking hall was well-known. He was
keen %o establish there an agency busi~ -
' ness, which would deal, not only with
motor insurance, but also with other
classes of short-term insurance. These
premises would later be used by Parity

for the Parity Motor Club.

Of the business to be carried on at
106 Fox Street, the accused said that he
knew the following: +the business would
be carried on by Excellent Management tra-
ding as P.M.C. Brokers; Excellent Manage-
ment was to be a subsidiary of Parity Hol-
dings 'from the inception'; if P.M.C. Bro-
kers eérned money, Parittholdings would
receive the benefit of any profit; P.M.C.
Brokers would pay all expenses; and the
Parity staff would remain at Fox Street and
Excellent Management would pay their sala-

Ties.

As to everything else, the accused pro-
fessed complete ignorance. He said he ne-

ver discussed the details with Hanley -~ 'I

—_— ———

was never a man for discussing—details'.

e ————— —

- e ——

The arrangements were attended to by Hanley
and the accused took no part in carrying out

the plan. He professed not to know that a
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banking account had been opened in the
name of P.M.C. Brokers or who the autho-
riséd signatories were. He denied that
he participated in any discussions regar-
ding the moneys which were coming into
P.M.C. Brokers. He said that he did not
know during March, April and May 1963,
that substantial commissions were accru-
ing to P.M.C. Brokers. He professed ig-
norance of payments which were made out
of P.M.C. Brokers' banking account ....
He professed ignorance of any discussions
relating to the increase of commissions

payable to P.M.C. Brokers from 10% to 123%,

I.."

The trial Court rejected the appellant's denials as

false. The learned Judge said -

"T am gatisfied beyond any doubt that the
accused was dissembling in so professing
ignorance. Even on a superficial view,
the scheme was a dishonest one, and nobody,
with any knowledge of it, could honestly

 _____ _bhave believed—that It would offer any ad-

————————

vantage to Parity. If the accused is to

be believed, then Hanley, his partner, and

131/... Saevitzon,
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Saevitzon, his lieutenant and confidant,

carried out, without his knowledge, a . .. - .

scheme whose manifest object was to milk

funds from Parity, in which the accused
had a 50% interest -~ and they were to do
this, not in their separate private inte-
rests, but in the interests of Hanley and
the accused. The suggestion is absurd.
According to the accused, Hanley t0ld him
gomething of the scheme. That 'something'
must have been very much more thén is now -

admitted to by the accused.

I+t is inconceivable that the accused
would not have been told what was in fact
going on. He was one of the controllers
of Parity. He was very close t0 Hanley.
There existed the closest of relationships
between himself and Saevitzon. There was
no reason why the facts should not have been
kept from him. He was vitally interested
in all the affairs of Parity and especially
in those affairs which could provide him
with cash. The facts could only have been

kept from him if he had been indifferent to

what was going on. Lack o6f interest would
have been quite out of character so far as

the accused was concerned. He was g man

132/:0. of
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of energy and drive and questing cu-
riosity in the companies in which_he was
concerned, and I have no doubt that he
would have kept his finger on the pulse
and would have kept himself informed of

all the important activities of Parity."

We are unpersuaded that there is any fault in the
foregoing reasoning and finding. But kmowledge of itself is
not enough. Was there also complicity on the part of the
appellant? As to that, Saevitzon implicated him in the
whole scheme, and his evidence is rendered credible by the cu-
mulative effect of the following factors -

1. The appellantts mendacity as a witness in

respect of this count.

2. It is common cause that Parity made the
following payments to the banking account
of P.M.C. Brokers -

from 16 April 1963 to 11 July
1963, amounts totalling R3,616.41
on 9 May 1963 R7,436.87

" on 3 June 1963 R18,908.,03
on 29 June 1963 R6,785.01
on 13 July 1963 R5,445.86
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During the period 8 April 1963 to 7
November, no other deposits Ifrom any
source whatever ,were made in the

bank account of P.I.C. Brokers.

As against these payments from Parity, from
15 May to 24 October 1963 amounts total-
ling R8,717.33 were paid from the P.M.C,
Brokers account to Farity. These were

the ostensible"expenses'"referred to ear-

lier herein.

3+ It is also common csuse -
that on the 28 May 1963 Excellent Manage-~
ment drew a cheque in the sum of R5,000

in favour of Silver's company, Saverand;

that on the 28 May 1963 Silver caused
Saverand, in exchange for the abovemen-
tioned R5,000 cheque, to draw a chegue

in the sum of R5,000 in favour of Helsa;

that on the 29 May 1963 the R5,000 Save-
rand cheque was deposited in Helsa's
banking account; and that this deposit

was the very first deposit ever made to

the credit of Helsa's banking-seeounts—--——

that this R5,000 payment was credited by
Saevitzon in the books of Helsa to an ac-

count styled "Commission received";
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that on the 6 November 1963 Excellent
Management drew a chegue in the sum _ . _
of R5,000 in favour of Helsa, which

said cheque was deposited to the cre-

dit of Helsa's banking account; and

that this R5,000 payment was credited
by Saevitzon in the books of Helsa to
an account styled "Commission received!.
On the same day Saevitzon caused Helsa
to pay R5,000 to Stellaland Pharmacy.
Helsa was a company used by the appel-

lant to hold his assetse

4. Furthermore, on 28 June 1963 Parity Hol-
dings took over Excellent Management,
and the latter paid it R20,000 from its
P.M.C. Brokers account. Saevitzon says
that he discussed this in advance with
the appellant, who agreed because Parity
Holdings was short of working capital.
The appellant was aware of this take-over.
He and Hanley were the beneficial owners

and controllers of Excellent Management.

5+ Although most of the foregoing payments
were made after 25 April 1963 (the date

crucially relevant to this count), they
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do indicate the improbability of any
notion that the appellant's partner,
Hanley, with whom he had é close re-
lationship, and the appellant's trus-
ted confidant, Saevitzon, oonépired,

without him, (a) unlawfully to siphon

monies from Parity, in which the appel-
lant had a substantial interest, znd
pay them to P.M.C. Brokers; and there-
after (b) to pay the proceeds to the
appellant's company, Helsa, and to Pa-
rity Holdings, which was a company con-

trolled by the appelliant and Hanley.

6+ From the manner in which the appellant
kept his finger on the Parity pulse,
he cannot but have been aware of the
foregoing flow of money from Parity,
both before and after the board meeting
of 25 April 1963, and of the unlawful-

ness thereof as dummy commissionse.

7. TFurthermore, Silver gave evidence corro-

borating that of Saevitzon to the ef-

——fect—that the appelliant was present when
K
¥ilver exchanged the first Excellent
Management cheque of R5,000.
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Reviewing all the foregoing evidence and the pro-
babilities the trial Judge came to the conclusion that -

"The cumulative effect of all the evi~
dence points irresistibly to the con-
clusion that Saevitzon was telling the
truth when he said that the accused was
a party to the P.M.C. Broker's scheme,
that he was kept fully informed of de-
velopments, and that he derived bene~
fits from the scheme ... I accept that
the accused had full knowledge of all
the mgterial facts. He must have
known that board approval would be ne-
cessary for an increase in the commis-
sion payable to P.M.C. Brokers to 124%
and for the payment of an over-riding
commission of 2%%, and he must have
known that that approval could only be
obtained by fraud. I am, therefore,
satisfied that Hanley, in committing
the crime charged in this count, must
have been acting in concert and with
common purpose with the accused."

In all the circumstances we are not persuaded that

that finding was wrong. e need hardly add that the non-

disclosures at the board meeting, and the resultant res@e .. -

lution, were calculated to and did prejudice Parity, which

was debited with dummy commissions of a high order.

The appeal on Count 10 fails.
_ S - - - 137 [oes Count - - - -~
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Cound léo

It is common cause and was established by evi-
dence that on two different occasions during November 1963,
Saevitzon and Hill submitted to Parity fictitious invoices
in the name of Mayfair Litho Works (Pty) Ltd. One was for
an amount of R8,298-15 and the other for R3,025. The involces
were made on printed forms which were headed by the name
of fhe fictitious company together with an address and a
post office box number. In fact, the box number was one used
by Saevitzon, the appellant and Helsa. That Saevitzon and
Hill prepared ¢ falsh invoices which reflected & post office
box number readily identifiable with Saevitzon himself or
with a company wiith which he was closely identified is a
measure both of their confidence at that stage that they
could thieve with impunity and of their impudence. On both
invoices were imprinted, by means of a rubber stamp, the words

"All cheques_payable to_Almon Management Services (Pty) Ltd." .

- -

(i.ee Almon). On 20th November and on 2nd December 1963,

issued,
Saevitzon caused two Parity cheques to be ostensibly in

payment eeeese /73§
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payment of the "invoices", for R8298-15 and R3025, respectively.

The cheques were made payable to Almon and were on 21st Novem-

ber and 3rd December, resPectivelx)deposited by Saevitzon

for the credit of Almon's account. It will be remembered

that the first of these cheques was the first payment made 325%

Almon's banking account. On 26th November K Saevitzon drew a

chegue on Almon for R6750 and on 3rd Decembeg’a cheque for

R3,000. Both these cheques were deposited to the credit of

Helsa's bank account and thereafter Saevitzon credited his

loan account in Helsa's books with these amounts. It is not

in any way disputed that this theft from Parity was committed

by Saevitzon and Hill and here, as in counts 8 and 12, the

issue was and is whether the appellant was a party to the theft.
There was on this count, as on the two counts

Just referred to, direct evidence by Saevitzon implicating

the appellant. ©Saevitzon said that he and Hill had prepared

a large quantity of invoices in the names of imaginary firme,——

including Mayfair Litho)and that he had, before the commission

of the theft now being considered, exhibited the invoices
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to the appellant for his approval. He also said that he kept
the appellanﬁ igformed as to the issue of the cheques and
the payment of the amounts concerned to Almon and thence to
the credit of Helsa. The appellant denied Saevitzon's
evidence and claimed to have had no knowledge of the theft
or of the receipt by Helsa of part of the proceeds thereof.

The evidence afforded by the books and other
documents relating to this matter, quite apart from Saevitzon's
own evidence, shows that at about that time, the appellant
was required to meet several demands on his financial re-

N}

sources. He was indebted to his attorney, Goss,Aa sum of
R31,436 for fees and disbursements in connection with the
appellant's trial on charges arising from the collapse of
the Standard Finance Company. Judgment in that case was
delivered on 22nd November, 1963. The appellant was acquited

of the charges then preférred against him. 1In addition to

that substential debt, the appellant owed a. -company, Asseciated—

Assessors, which was owned by Goss, R2,000 for the purchase
0f shares in Parity Holdings and he also owed his nephew,

Pevsner, sesnse //1/0
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Pevsner, R5,000 for the purchase of shares. It was establisheé
that Helsa paid R5,000 to Pevsner on 25th November, B2,000 to
Associa%eé Assessors on 3rd December, R3,000 to one Wilfred
Robin on 5th December and R2,609 to Goss on 10th December.

It is not disputed that all those payments, e#cept the payment
of R3,000 to Robin, were made to creditors of the appellant.
Concerning the payment to Robin, the appellant denied that he
owed him any money but there was clearly some transaction
between them. Robin had been charged jointly with the appellant
in the trial to which reference has been made above and it
appears from the evidence that appellant had undertaken to
discount a bill for Robin.

Mr. Hanson attacked +the credibility of Saevitzon
and contended that his evidence that he exhibited a batch of
bogus invoice forms to the appellant was incredible. Wé set
little store by the evidence given by Saevitzon concerning

conversgtions which he claimed to have had-with-the appellant

and which implicate the latter in crimes committed by Saevitzon
and would not sustain the conviction on his evidence standing
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alone, without strong support. But his evidence that the

| appellant was_in'this insfance gware of the depps;ts made for
the credit of Helsa and of their source appears to be strongly
supported by the surrounding circumstances and the probesbilities.
Notwithstanding that Saevitzon credited his own loan account
with the payments mad; for the credit of Helsa, the inference

is irresistible that the money was used to pay the appellant's

-

debts, for the state of Helsa's banking account at that time
was shown t0 be such that without the infusion of fairly sub-
stantial deposits, it could not meet the payments which were in
fact made out of it between 25th November and 10th December.
The payment of appellant's debts by Helsa followed hard upon
the deposits made for the credit of Helsa's account by Almon,
which deposits followed hard upon the theft of Parity's money.
The thread linking this trinity of transactions-is too strong

to be severed at any point by the blunt scissors of the appellantts

denialse The State's contention that Almon was used simply .

-~
-

as a pipe for the transfer of money from Parity to Helsa for the

eppellant's purposes appears to us to be fully justified and

-

acceptable eseeves //”,2
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acceptable.

Unlike the sitgation which emerged upon an exam-
ination of the circumstances surrounding the thefits dealt with
under counts 8 and 12, the situestion here is one which renders
hardly possible, on any reasonable assﬁssment, that the appellant
was ignorant of the obligations he owed and of the approximate
state of Helsa's banking account. There was little money in
the bank to the credit of Helsa before the theft from Parity
and the addition of what was in that context a compardtively
large sum (R9,750) could hardly have passed unnoticed. Nox is
it reasongble to éonclude that the appellant could have remained
unaware that some of his creditors had been paide If he did
not inquiresof Saevitzon by whom or from what source they were
pald, the probabilities point strongly to knowledge on his part
of the source of the money which enabled them to be paid.

In an attempt to meet the difficulty presented

by the circumstence that a substantial part of the stolen money

was paid into Helsa, which was in effect his family company,
and wae used to pay some of his personal debts, the appellant

Suggested TEERX //[/3
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suggested that Saevitzon, having stolen the money from Parity,
utilized it really for his own benefit, viz, to reduce his
indebtedness to the'appellant in the sum_of R24;OOO é?ising
from the Stellaland transactions. Accepting for present
purposes (as we have indicated earlier herein) that Saevitzon
was indeed indebted to the appellant in a sum of R12,000, there
are insuperable difficulties in the way of appellant's
suggestion or theory. In the first place, there is nothing

to indicate that any payment by Saevitzon was due at that time,
bearing in mind that Stellaland had not yielded profits and
also bearing in mind that, in any event, in terms of the
acknowledgement of debt upon which the appellant relied,
payment was due only after ten years. And secondly (and this
is more important) there is a very high degree of improbability
involved in a suggestion that Saevitzon (or, for that matter,
any debtor) would be at pains to conceal from his creditor

payments made in discharge or reduction of his debt. Mr.

Hanson contended that this was not as unlikely as it might
appear to be, if regard were had to the character of

Saevitzon ee.... //UY



Saevitzon and to the fact that he had stolen the money with

which he psid a portion of his debt. Saevitzon might have o

been reluctant, so the argument ran, to tell appellant that

he had paid the money into Helsa's account in reduction of

his debt, for fear that the appellant might inguire of him
where he had obtained the money. This argument is untenable.
As we have pecinted out, Helsa's bank account, unlike Waghan's
at the relevant time in connection with count 8, was not
handling very large sums of money and it could not be supposed
by Saevitzon that the deposit of R9,750 to Helsa's credit
would long remain unnoticed by the appellant. Sooner or later,
and probably sooner, he would be asked what the source was

of the R9,750.

Mr. Hanson also contended that apart from

Saevitzon's evidence, there was nothing to show that the

appellant?s creditors were pressing for payment and that if

they were not pressing, it was unlikely that appellant would

resort to a theft of this nature for the purpose of paying
them. But whether the creditors were pressing or not, the

fact *seee e //45‘
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fact is that money was due to them and every probability points
to a conclusion that they were expecting to be paid. In the

bl case of the debt owing to Goss, for example, it

appears that by far the major portion of his account for
over R31,000 represented disbursements for counsel's fees
in connection with the successful defence of the appellant
in the trial which had then just been concluded. It is more
than likely that Goss expected to be paid a portion, if not all,
of his account, and he was in truth paid some R2,000 early in
December and a further substantial sum shortly thereafter.
Similarly, the claims of Associated Assessors and Pevsner
were in respect of payments made by them on behalf of the
appellant and it is very probable that Saevitzon was correct
in saying that they were asking for payment.

It remains to consider at this stage an argument
presented by Mr. Hanson not specifically with reference to

this count but in general terms in regard to those counts

relating to direct thefts by Saevitzeon;—the proceeds of which

he paid into Helsa's banking accounte. Counsel argued that
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a reagsonably possible explanation of Saevitzon's conduct,

which would be consistent with the appellantts iggocence,

was that Saevitzon had a financial interest or stake in

Helsa and that he was concerned secretly to build up a credit
balance in his name, which he could in due course utilize

for his benefit. This point has already been briefly touched
upon in the prefagtory remarks concerning Helsa which precede
the discussion of count 8 in this judgment. As we observed

in the course of those remarks, Saevitzon's evidence as to the
reason for his having a loan account with Helsa was not clear
or satisfactory and it is not possible, on the evidence, to
determine precisely what the genesis of his loan account was,
.just as it is not possible to establish with certainty whether
the one share held by Saevitzon in Helsa was beneficially
owne& by him. As previously indicated, our approach to this

question is that it was not established that Saevitzon was

not the beneficial owner of that share. In addition to the

circumstances that Saevitzon was registered as the owner of
a share in Helsa and had a loan account in the books)
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Mre. Hanson emphasized and relied upon one passage in his evi-
dence in which he said, in answer teo questions put to him
by the learned Judge a quo relating to his loan account;
"eeeo the only thing is that it was at one stage
‘contemplated that Helsa Trust would be the parent
company of all the Heller interests, and afterwards
this was sbandoned for another company, Land and
Industrial. In this regard I was going to get
certain assets. The accused was going to either
give me or sell me for a nominal value certain assets,
which never did take place in the end, but neverthe-
less it was envisaged at the beginning that this
would be the way it was done."
It was argued that this evidence gave a clue to the probable,
or at least possible, motive or purpose which influenced
Saevitzon to pay money which he stole from Parity into Helsa's
account and to credit his loan account in the books.
That Saevitzon entertained hopes and was
ambitious in regard to benefits which might come his way as a

result of his close association with the appellant may be

gccepted. We are satisfied that Saevitzon would not be blind

—

to the possibilities which presented themselves through his
association with and position of trust in the affairs of a
man such as the appellant, who had created financial empires

and was endeavouring to create another. Nor do we doubt,
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having regard to the character of Saevitzon, that he would

not have been scrupulous in furthering his own }ntefestsﬁ

But if, in fhis theft from Parity, he was concerned only to
feather his own nest, he would hardly have sought to do so

in the round-about manner of employing the major part of the
proceeds in the payment of the appellant's debts, leaving
himself the problematic and uncertain prospect of one day in
the remote future, gaining a benefit. If he had resolved

to steal from Parity for his own purposes and to keep the theft
secret from the appellant, it is so unlikelybs to be incredible
that he would have dealt with the proceeds in a manner which
gave him only a spes of profit and was, moreover, certain to
expose him to the appellant, sooner or later. This count
differs materially from count 8, where, as we have seen, there

existed a reasonable possibility that the theft was committed

in order to accommodate Reisen and where, because of the vast

_sum of money which Waghan was handling, Saevitzon might ——— —

reasonably possibly have expected to be able to keep secret

from appellant the deposit of a comparatively trivial sum,
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It also differs from count 12, in which it was not shown that
the stolen money was used for the appellantts bgnefif but was,
certainly iﬁ regard to R200 thereof and very possibly in

regard to a further R1,000 thereof, used for the benefit of
Saevitzon himself., It s?ems to us that in so far as the count
now under consideration is concerned, the argument advanced

is no more than a theory, speculative in nature and remote
from the established facts. We have not lost sight of the fact,
brought to our notice by Mr. Hanson,hhat it appeared from the
auditors report that there had previously, in October 1963,
been a payment of R767 by Parity to Mayfair Litho, which he
suggested showed that Saevitzon and Hillpgglused fictitious
Mayfair Litho invoices prior to the alleged discussion with the
appellant. But this merely indicates that if Saevitzon on
that occasgion secretly stole R767 from Parity by this deviee,'
he did not use the money for the appellant'!s benefit for there

is no suggestion at all that the appellant knew of pr partici~——

pated in the proceeds of that theft. That does not assist

the appellant in regard to this count but serves, indeed,
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to emphasize that if Saevitzon in this instance stole the
money secretly for himse;f, pe ﬁould have gsgd it for himself,
a; the suggestion is that he did in October, and not employed
it in payment of the appellant'; debts.

In all the circumstances, we have not been
persuaded that the Court g guo was wrong in rejecting as
false the appellant's evidence that he had no knowledge of the
payments involved in this count. There was no explanation
or reasonable hypothesis to offset the inference normally
to be drawn from the circumstance that stolen money was paid
into the appellant's company and used for payment of his debts,
Whether Saevitzon's account of the prior conversations which
he claims to have had with the appellant is accurate or not,
his insistence that the appellant knew of the payments and of
their source and was fully implicated in the theft,receives

weighty and decisive support from the established facts and

the probabilities and we are unable to find +that—theCourt— —

& gquo erred in the conclusion to which -.it- came.

The appeal on this count fails,

Count 4
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Count 16.
Shortly efter the theft related under count 15
was committed, Saevitzon and Hill agaein resorted to dishonest

-

means of extracting money from Parity. On this occasgion they
used not fictitious invoices but fabricated claims for compen-
sation, purporting to have been submitted by attormeys on behalf
of claimants under third party insurance with Parity. The
"attormeys" and “claiments® were fictitiouss In all, five such
claims were submitted during the period 6th to 13th December, 1963,
the total amount of the claims being R16,950. Saevitzon caused
five Parity cheques, totalling R16,950, to be i;sued. Bach
cheque was made payable to the fictitious attorney named in the
claim and was reflected in the books as having been paid in
settlement of a third party cleim. The cheques were handed to
Hill who procured two friends of his (Iyons end Sellar) to

hend him their cheques in exchange for the Parity cheques.

This having been done, the cheques received by Hill were deposited

by Saevitzon to0 the credit of Almonts banking seccount and

-

thereafter Saevitzon issued two cheques on behalf of Alimon,
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in favour of Helssa; one was for R4,375 and the other for R7,000.
These two cheques, totalling R1ll, 375, wgrerdgpogitgd_for_thg
credit of Helsa's bank sccount on 13th and 1l4th December 1963,

respectively, and the total amount was once again credited by

Saevitzon to his loan account in Helsa's books. The five Parity

~

-~

cheques in question were duly pesid and Parity's account debifted
accordingly. It was at all times commo# cause and the evidence
clearly established that R16,950 was thus stolen from Parity.

In regard to this theft, it was not said by
Saevitzon that the matter wes diseussed'with the appellant before
the Parity cheques were issued. Saevitzoh®s evidence was that
he and Hill decided upon this cou;se on their own initistive,
without any prior consultation with the appellant, but he said
that before the actual deposit of the money to the credit of
Helsa's account on 13th December, he told the eppellant what

they had done and informed him that the money was to be paid into

Helsa's account. According to Saevitzon, the appellant regis-

-~
-~

tered approval of the operation because he needed the money at
that time. Once again, the appellant denied all knowledge
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of this theft, his citntention being that this was yet another

theft committed by Saevitzon who now wished falsely to implicate

- e s

fhe appellant, to serve his own ends.

Here , as in the case of count 15, the money paid
into Helsa's asccount was used for the benefit of the appellant.
It will be remembered from what has been said in connection
with count 15, that pasyments were made out of the proceeds of
that theft to Pevsner, Associated Assessors, Robin snd Goss,
the last of those payments being on 10th December. After the
deposit of the two cheques on 13th ;nd 1l4th December, totalling
R11,375, the following payments were made by Helsa to creditors
of the appellanti:-

Cn 13 December -~ R153469 for rent of a flat.
On 17 December = R5,000 to Pevsner for shares.
On 17 December = A further peyment of R3,500 to Goss, for

legal fees.,

After these payments had been made, Helsa had a credit balance

in the bank of only Rl71-82, which demonstrates in the clearest
terms that but for the infusion of the R11,375, the three

payments ejecese //54
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payments could not have been made by Helsa without substantially
overdrawing its account.

The argument advanced on behalf of appellant on this
count followed the lines of the argument on count 15 and fails
for substantially similar reasons to those stated previously
hereines It is true, as Mr, Hanson pointed out, that there were
material conflicts between Saevitzon and Hill as to the citcum=—
stances in which this theft was committed but we agree with
the learned trial Judge that they have no resl bearing on the
question of the appellant's complicity which depends not so much
on what Saevitzon or Hill said was discussed with appellant
but on the fact that the admittedly stolen money was peid and
used for the benefit of the gppellant in circumstances which
render 1t not reasonably possible that he was ignorant of the
matter as he falsely claimed to have been. We agree with the

Court g guo that the appellant was shown to have been a party

to the theft and the appeal on this count must be dismissed.
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Count 19.

It appears that two of the many agents appointed
by Parity in various areas of the Republic for the purpose of
handling third party insurance business and collecting premiums,
were indebted to Parity in large amounts of money representing
premiums collected‘by them but not accounted for to Parity.

One of these agents was Mr. Lethaby, of Germiston, and the
other Mr. Bower, of Cape Town. In February, 1964, Lethaby
owed Parity more than R30,000 and Bower owed about R21,000.

Lethaby's accounts were in a chaotic state and
Hill visited him in Germiston to try to discover what the true
position was. Having satisfied himself that an amount of
approximately R30,000 was owing and fearing that Lethaby
might go insolvent, Hill reported back to Saevitzon, as a
result of which they had a meeting with Lethaby. An amount
of R8,000 was then paid by Lethaby and according to Saevitzon,

he then sought the appellanti's advice concerning what steps

should be taken to recover the balance of about R22,000.

The appellant, according to Saevitzon, was opposed to the
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suggestion that Lethaby be sequestrated and advised Saevitzon
to settle the matter with Lethaby on the basis of taking
such assets as Lethaby had, in settlement of the debt. In due
course a settlement was arrived at between Lethaby and Parity
(represented by Saevitzon and Hill) in terms of which Lethaby
undertook to pay R3,000 in cash, to deliver to Parity 3,333
shares in Parity Holdings, in due and transferable form, and
to deliver to Parity two motor cars and a motor boat. Bgfsuant
to that arrangement, Lethaby's attorneys, Messrs. Witkin and
Nat Bregman, issued a cheque, dated 19th February, 1964, pay-
able to Parity, for R3,000 and later delivered the shares, the
motor cars and the motor boat. Saevitzon received the cheque
for R3,000. He said in evidence that he informed the
appellant of the receipt of the cheque and that appellent told
him "not to deposit it" but to "just hold-on to it",

- - - -

Saevitzon had also entered into negotiations

with Bowerinm order to obtainm such payment &8 e could from
hime As a result of those negotiations, a deed of settlement

was concluded on 7th February, 1964, in terms of which
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Bower agreed to authorize his attorney, Mr. He Goss of Johannes-
burg, to pay Parity»RS,OOO_which Goss held in trust for Bower. .
Goss later paid R5,000 by cheque dated 21st February, 1964, which
Saevitzon received on behalf of Parity. In this instance, too,
Saevitzon said that he informed the appellant of the receipt

of the cheque. 1In his evidence in chief, Saevitzon said no

more than that, but under cross-examination he elaborated

upon what he had said and, t¢ an extent, vacillated. For
example, he said in answer to cross—examining counsel that

when he told the appellant of the receipt of the Lethaby cheque,
he also mentioned that a cheque for R5,000 from Bower was still
to come. He added that the appellant then suggested that they
might use that money for Waghan. In his evidence in chief
concerning the occasion of his telling the appellant about

the Lethaby cheque, he certainly made no mention of the
appellant's suggestion that the money be used for Waghean.

Later in cross—examination, Saevitzon-said—that-it—wasnot—on——

the first occasion that the appellant made that suggestion
but in the course of some other conversation he had with him.
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Finally, he said that he could not remember whether the

appellant told him also to "hold on to" the Bower cheque,
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