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IN THE SUPREME COURT OF SOUTH AFRICA.
(APPELIATE DIVISION)

_ In the_appeal of: _ _ _ _ SRS

WILLIAM VIVIAN DEVOY ..ee0e... Appellant

versus

THE STATE s evseersereetee e Reepondent.

Coram: OGILVIE THOMPSON, C.J., RUMFFF, J.A. et
= CORBETT, A.J.A.

Heard: 4th May 1971. Delivered::zﬂxgpun( 1G1)

JUDGMENT,

OGILVIE THOMPSON, C.J.:

Appellant appeals against an order that he
be extradited to Malawi for the purpose of being tried
in that country upon two criminal charges hereinafter
detailed,

At the conclusion of an enquiry, held before him
pursuant to the provisions of secs 9 0f the Extradition

Act (No. 67 of 1962, hereinafter referred to as "the

Aet"), the Regional Magistrate for the Regional Divi-~
sion of Natal issued, on 1l4th May 1970, an order in terms
of mec, 12 (1) of that Act that the present appellant

b_e..,./ e e
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be surrendered "to Superintendent Derrick Stanley Tricker of

i e =

o= — =

thé Mélawierlice Force", An appeal to'the Natal Provincial
Division against that order was unsuccessful (vide 1971 (1)
S.A. 359 (N) )« On leave granted by the Provincial Division,
appellant now appeals to this Courte Although he had been
represented by counsel in both the courts below, appellant
appeared before us in person, Making due allowance for the
fact that he, a layman, was dealing with legsal quesfions of
some complexity, appellant nevertheless advanced his sub-
missions with considerable competencee.

All the procedural requirements of the Act were
satisfied, and a variety of points raised, on behalf of the
appellant, before the magistrate in resisting the granting
of the extradition order sought were effectively disposed of
by him in an able judgment, The issues raised before, and
re jected byf tpe P?pvinpia}_Diz;sigp appesr from the judg-
ment of James, J.P., 88 reported in 1971 (1) S.A. 353. The
two major submissions urged upon us by appellant in this

Court were: (&) that no valid extradition agreement existse

~ between the Republic of Malawi. and the Republiec of South - -

africa.../
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Africa; and (b) that, in any event, the Court should not

authorise appellant's extradition on the first of the two

o me— =
. — e ——
— — — — N -— o -

crlmlnal charges sought to be preferred agalnst him in Malawi,
It is common cause that a valid extradition agree-
ment wag concluded between the Republic of South Africe and
the Federation of Rhodesia and Nyasaland,. That agreement
was, in terms of secs 2 (3) (a) of the Act, published, as
Proclamation R,44 of 1963, in Government Gazette Extra-
ordinary of 15th March 1963, and I shall hereafter refer to
it as "the Agreement", The Federation was dissolved on 3lst
December 1963, After dissolution, Nyasaland retained its
identity, later achieved independence as the State of
Malawi on 6th July 1964, and finally attained republican
status, as the Republic of Malawi, on 6th July 1966, It is
also common cause that, apart from the aforementioned
Agreement published in the Government Gazette of 15th March

1963, no further extradition agreement has ever been con-

ocluded between the Republic of South Africa and either

Nyasaland or Malawi. Appellant's submission that there today

exists no extradition agreement between the Republic of

South Africa and the Republic of Malawi derives some. suppert --
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from the decision of the Transvasl Provincial Division in

- e — _- e - = =

Se Ve Eliasov, 1965 (2) S.A. T70 (T), but is directly

contrary to the later decision of that Division in S. v. Bull,

1967 (2) S.A. 636 (T). In the earlier of these two cases it
was held that the Agreement no longer had any application and
that the Republic of South Africa accordingly had no extra-
dition treaty with Rhodesiaes In Bull's case, the Agreement
was held not to have lapsed but to remain of full forece and
effect between the Republic of South Africa and the Republice
0f Malawi,

The succession or otherwise to pre-existing
treaties upon a State attaining independence remains a some-
what controversial gquestion in International Law, Thue a
handbook, published in 1965, under the auspices of the Inter—
national Law Association and entitled "The Effect of Inde~

pendence on Treatiea", states at page 2 that-

"One is not entitled to presume that all treaties
survive independence, but a survey of the practice,
undertaken in this book, tends to disclose that
no new States (with the exception of Israel) are
prepared to contend that no treaties survive
independence",

Threecooo/
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Three "posgsible attitudes" are then set out and examined,

These were reproduced by Boshoff, J., in S.'Q._ﬁﬁliw(sﬁpra)r

at pp. 639 - 640 of the report and need not be repeated here.
9.
In the particular case of the dissolution of a Fedsration,
Confederation or Union, there exists a considerable body of
opinion, based upon prior State practice, among writers on
international law in favour of the view that treaties conti-
nue in relation to the separate states which emerge from
the dissolution (gsee the asuthorities and instances mentioned

by Professor Dugard in 1965 S.A.L.J. 430, more particularly

at ppe. 431 - 432). As Dugard (ibid) points out, writers

holding this view tend to base it upon the premise that
States entering into a Federation or Union do not lose their
identity and that, consequently{ after dissolution any one
of the individual, previously federated or united, States

may be regarded as continuing the "personality of the original

contracting party®. This concept, in addition to being some-

what artificial, may - as Dugard (ibid) also indicates -

require modification in its application to a Federation

wherein neither the constituent States nor the Federation

_diteelfe.../
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itself are completely independent or where such States,
‘although self-governing for internal purbbses;=enjoy no

separate international status or treaty-making capacity

(cf., Lord McNair: The Law of Treaties, 1961 Ed., p. 117).

Protagonists of views conirary to those
indicated above are, however, by no means lackinge Never-
theless, some (although by no means all - see for example
Starke, An Iatroduction to International Law, p. 282) writers
in this category are of opinion that extradition treaties
continue to operate despite changes in State personality
(vide the authorities and instances mentioned by Dugard
(loc. cit.) p. 433 et seqe See also, generally, two further
writings by Professor Dugard to be found in 1967 S.A.L.Jd.

251 and 1968 S.A.L.J. 1.) The subjeet is discussed in

some detail by D.P. O'Connell, (State Succession in Municipal

Law and International ILaw, 1967 Ed., Vol 2) in Chapters 1, 4

and id'oi_;h;t work. In Chapter 10, dealing with the eof-
fect of dismemberment on treaties, the learned author,
after pointing out, under the heading "Dissolution of a

Union or a PFederation", that upon dissolution there is

"3 ..to!l.t.,[_ — e
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"a functional devolution in the performance of legal actions

P. 165)

e —
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from the central to the local authorities® goes on (at
to gtate that:

"The presumption in such circumstances ig that

treaties which are compatible with the trans—
formation of the respective legal orders sur-
vive the change, and that each of the succes-
gor States remains a party thereto®,

On the same page 0'Connell emphasises the importance of the
feature that the territory and people of the successor
States are, though now partitioned, identical with those
originally affected by the treaty and adds that "the re~
sultant presumption of continuity is one not easily re-
butted®, With particular reference to the Federation of

Rhodegia and Nyasaland, O'Connell remarks (at p. 175) that:

"Generally speaking, federal treaties have been
continued in force by all the three territories
and, after their independence, by Malawi and
Zambia",

'~ — - - - but-immediately adds that separate comsideration must be
accorded to certain types of agreement, At pages 176 and
177 the learned author indicates what was done regarding

the Federation's double-taxation and visa agreements;

but..-..../
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but no uniformly consistent policy would appear ﬁo ngengen

followed in regard to these., After mention (at pp. 177 - 178)

of R, ve Bliasov (supra) and, incorrectly, stating that that

decision was "overruled" by Bull v, The State (supra),

O'Connell cites (at p. 178) a communication from the Secre-
tary General of the United Nations to Malawi wherein the lat-
ter's attention was drawn

"To the practice which has developed regarding

the succession of new States scesase Under

this practice the new States generally acknow-
ledge themselves to be bound by such treaties
through a formal notificationsseec.. The effect
of such notification ....... is to consider the
new State as a party in its own name to the treaty
concerned ag of the date of independence, thus
preserving the continuity of the application of
the treaty in its territory".

Having regard to the aferegoing, it does
not appear to me to be possidble tc formulete any universsl

International Law rule regarding ,the continuation or other-

wise of treaties consequent upon the dissolution of the
Federation of Rhodesia and Ryasaland. Each case must,

I think, be decided upon the particular facts relating
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to it, but, specifiocally as regards extradition treaties,

-~ d

‘at ‘the same time also bearing in mind the existence of a
general tendency in favour of their continuance. It may
here not inappositely be mentioned that Starke (op.cit.

p. 280), after stating %hat "State practice on the subject
is unpettled and full of inconsistencies", goees on to say
that "it is, however, a sound general working rule ..... 40
ascertain what was the intention of the State or States con-
cerned as to the continuance or passing of any righte or
obligations",

It is against the above background that the
extradition treaty presently in issue should, in my opinion,
be examined; and I now address myself to that task,

Article 2 of the Agreement reads: .

"The territories to which the present Agreement

shall apply are the Republic of South Africa

and any other territory falling under the juris-
- - -dietion of the Republic of South Africa on the

one hand and the Federation ¢f Rhodesia and Nyasa-

land on the other hand".

The Republic of Malawi comprises - so far

88¢0.s/
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as the information before the Court goes - the same

t;rritory gs did N&éaai;nd gefo£é and after the Federa~
tione Upon the latter's digsolution, the Agreement,
according to the information before the Court, continued

in force ag a part of the law of Nyasaland by wvirtue of

The Extradition of Offenders Enactments (Adaptations and
Modifications) Regulations, 1964, When Nyasaland achieved
independence as the State of Malawi on 6th July 1964, the'
said Agreement continued in force as part of the law of
Malawi by virtue of the Malawi Independence Order, 1964;

and when Malawi became a Republic on 6th July 1966, thé gaid
Agreement continued in force as part of the Lew of Malawi

by virtue of the Republic of Malawi (Constitution) Act,
1966. A consistent and continuous intention on the part
of Nyasaland and Malawi to be bound by the Agreement is thus

exhibited,

Z - _ e

So far as the Republic of South Africa
ie concerned, there was produced 0 the Regional Magistrate
a certificate signed by the Minister for Justice which

forms part of the record before us and the terms of which.
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are cited in full on p. 361 of 1971 (1) S.A. Ve were nmot .
referred to, nor have I been able to find, any South African
suthority concerning the conclusiveness or otherwise of such
a certificate., It would, however, appear to be generally
accepted that, in matters of this kind, the Courte take a
certificate of this nature st its face value. Thus O'Connell
(International Law, 1965 Ed., Vol. 1, p. 123) after stating
that "many private law actions depend in their result upon
the proof of gsome international fact" and giving illustra-
tions of thie, goes on to say that:

"In most juriedictions the executive branch of

Government may issue to the Court a statement,

known a8 the t'Executive Certificate!, in which

the relevant facts are discloseds In varying

degrees such a certificate is treated by the

Courts as conclusive, so that the facts contained

in it are not open to dispute by the litigants,.,"
This paseage is fortified by reference, in a foot note,
_to various writings which are, however, not _presently - . - - —
available to me, According %o Halsbury, 3rd Ed., Vol VII

par. 603, matters and questions, the determination of which

is solely in the hands of the Crown, may conveniently be

termed, o, ../




-aecordingly accepts the certificate of the Minister as a
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termed "facts of State", and of these the courte in England
take judicial notice,. For that purpose, the English .Courts,-
in any case of uncertainty, seek information from a Secretary
of State; and the information sc received is conclusive,

The conclusiveness of such a certificate inrEnglish Law ise

strikingly illustrated by the decisions in R. v. Bottrill:

Ex parte Kuechenmeister, 1946 (2) All E.R. 434 (C.A.) and

Carl-Zeiss-Stiftung v, Rayner & Keeler Ltd., 1966 (2) All E.R.

536 (H.L.). The attitude of the Government of the Republie
of South Africa concerning the Agreement is a matter pecu-

liarly within its own knowledge, Although the certificates

under discussion have been said (vide the Carl- Zeiss case
(supra) at p. 544) not to be in the "rature of evidence", I
am of opinion that in extradition cases a certificate from
the Minister is an appropriste method of informing the Court

of the Government's attitude, In the present case the Court

statement of the matters therein mentioned,
In addition to criticising the concluding por-

tions of the first two paragraphs of the Minister's

certiTicate,s.../
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certificate as purporting to afford the ansewer to the very

éuesfiﬁn ;ﬁic; fhe Court must decide, appellant submitted
that the third paragraph of the certificate, not only lacked
any detail of tiqa and place, but also failed to reveal by
virtue of whiat considerations the Republic of South Africa
regards itself as bound by the Agreement, In any event, so
the gubmission continued, the third paragraph of the certi-
ficate is contrary to the intention of the Government of the
Republic of South Africe as reflected in ite dealings with
Rhodesia in relation to the same Agreement, The last por-
tion of this submission is supported by the fact that, on
23rd December 1963, the then Prime Minister of Southern
Rhodesia wrote to the Acting Accredited Diplomatic Represen-
tative of the Republic of South Africa proposing that,

"in view of the impending dissolution of the Federation of

Rhodesia and Nyaselend", the terms of the Agreement "should _

continue to apply as between the Republic of South Africa
and Southern Rhodesia", In s written reply of the same

date, thie proposal Wes accepted and it was further agreed

e e T - s - = PR - I NP _that..‘.-/_ -
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that the two letters "should be regerded as constituting an

~ o . et e —

——

agreement between our Governments with effect from the dis—
golution of the Federation of Rhodesia and Nyasaland",

These two Notes - which were subsequently published as Pro-
clamation R,151 in the Government Gazette Extraordinary of
25th June 1965 and were later discussed in the judgment of

this Court in S. v. Eliasov, 1967 (4) S.A, 583 - thus con-

stituted an express, new, contract between the Republioc

of South Africa and Southern Rhodesia that, as from the
date of the dissolution of the Federation, namely, 3lst
December 1963, the Agreement should continue to apply be-—
tween them, In terms of sec. 2 (3) (2) of the Act, an
extradition agreement is of no force and effect until it
has been publighed by the State President by proclamation
in the Government Gazette, The abgence of any such publim

cation of the aforementioned Notes was thus a vital fgctora

_— - o A - T

in the earlier Elissov case (1965 (2) S.A. at p. 772 (A-F))
The fact that these Notes were exchanged certainly lends
colour to appellant®s submission that, in the absence of

any auch Notes in regard to Nyasaland, the Agreement lapsed

—;&—_ - _-_ - upon. L 0_../ o
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upon the dissolution of the Federation on 31st December 1963.

-
-

It does'no%; howevér, ;eceséarily follow that, because Notes
were exchanged between the Republic of South Africa and
Southern Rhodesgia, the Agreement lapsed as between Nyasaland
and the Republic of South Africa. On the contrary, and as
already ind;eated, the Legislature of Nyasaland, and there-
after of Malawi, sought to preserve the Agreement; end, as
regards the Republic of Soutk Africa, thé attitude of the
Government o the Agreement is reflected in the Minigterts

afore-mentioned certificates, As Schwarzenberger (A Manual

of International Law, p. 89) remarks, "What cannot be at—
tained on the level of international customary law, can always
be achieved by way of consents This is the safe road which,
more often than not, the practice of States has chosen",

In the light of the various features which

I have mentioned, the conclusion appears to me rightly to

follow that by the tacit consent of all parties concernsede
that is to say, the Republic of South Africa on the one

hand...-/
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hand and first Nyasaland, asnd then Malawi, on the other hand

. mr—— S —— . —— - S —— - - -
—— o=

;‘the Agr;ementvcontiﬁued to be reciprocally binding notwith
standing the dissolution of the Federation on 31lst December
1963. Nor, in my opinion, is it of vital consequence whether
or not, prior to Malawi's acquiring the status of an inde-
pendent Republic in 1966, Nyasaland, and later the State

of Malawi, enjoyed full treaty-making ceapacity. For at

the date of the dissolution of the Federation the Agreement
was already in existence, After disaolution, first Nyasa-
land and thereafter Malawi, in the legislation previously
mentioned, recognised the Agreementa. The latter was duly
promulgated in the Gazette in terms of the Act and has,
according to the Minister's certificate, throughout been
recognised, in relation to Nyasaland and Malawi, by the
Government of the Republic of South Africa,. As O'Connell,

International Law (ope c¢it.) p. 181, states, "Recognition

is a function of the executive branch of Government;
it is a political act entailing legal consequenceg".
It is much more a question of policy than of

law (Starke, op. cit. p. 124),  After the dissolution _

Ofao-o/
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-7 of the Federation it was, accordingly, in my view, fully
within the competence of the Government of the Republic
of South Africa to recognisge, in relation to the Agreement,
first Nyasaland and thereafter Malawi, and to accept the
rights and obligations reciprocally conferred by that Agree-
ment, This, indeed, is what in my opinion actgally occurred,

The decision in S. v. Bull (supra) was therefore, in my

view, correct, The decision of the Transvaal Provincial

Division in S, v. Eliasov (supra) is, as I have indicated

earlier, distinguishable by reason of the exchange of Notes
which had taken place between the Republic of South Africa
and Southern Rhodegia. In so far, however, ag any of the
&icta in that case may be contrary to the views I have ex-
pressed, it necessarily follows that I am not in agreement

with such dicta.

1 accordingly come to tﬁé-conEiﬁéiaﬁ %hafw
the Agreement remains of force and effect between the Re-

public of South Africa and the Republic of Malawi.
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I turn now to appellant's second major
~ submission, namely, that ih any event the Court should = =~ ~ —
not authorise his extradition on the first count, This
submission, advanced for the first time in this Court, was
not aiscugsea in either of the courts below. As the point
took counsel for the State by surprise, the Court autho-
rised the filing of further written arguments. Such addi-
tional arguments have now been duly filed and ﬁonsidered.
Sec. 2(1) of the Act provides that the

State President may conclude an extradition agreement with
any foreign state on such conditions as he may deem fit

but "subjeet to the provisions of this Acth. In terms of
gec, 1 of the Act, a "forelign state" incluﬁes any foreign
-jgrritory. An extredition agreement must (vide sec. 2(1) )
provide for "the surrender on a reciprocal basis of jeraona

accused or convicted of the commission within the jurisdic=-

tion of the Republic or such State or any territory under

the sovereignty or protection of such State, of offences
specified in such agreement ........ Y, Conditioned by a

Provieoe.../
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proviso not relevant to the present case, art. 3 of the

Agreement reads:

"Subject to the provisions of the present Agreement,
surrender shall reciprocally be granted in reaspect
of any offence which is punishable by the law of
each Party by death or by imprisonment for a period
exceeding six months (whether direct or as an
alternative to any fine prescribed)",

Seotion 3(1) of the Act provides that:

“Zny persons accused or convicted of an offencs
included in an extradition agreement and commit-
ted within the juriediction of a foreign State

a _party to such agreement, shall, subject to the
provisione of this Act, be liable to be surrendered
to such State in accordance with the terms of such
agreement.sce.e .

The firat article of the Agreement reads:

"The Contracting Parties undertake %o surrender %o
each other, in the circumstances and subject to
the conditions specified in the present Agreement,
thoge persons who, being accused or convicted of
offences referred to in Article 3 hereof committed
within the territory of the one Party or on the
high seas on board a vessel registered in the ter-

R ritory of that Party, shall be found within the
territory of the other Party!

The words I have itmliciged in this article correspond to,
and must be correlated with, those I have italicised in the

above-cited seotions 2(1) and 3(1) of the Act.

¥alawieeoeo/
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_malawi is an "assopigted Sﬁgﬁeﬁ w}jhin the

e w——c e o mm——

meaning of sec¢s. 1 and & of the Act, The warrant for ap-
pellant's arrest, which falls within those sectione read
together with arts. 9 of the Agreement, describes the offences
with which appellant is charged as follows:

"Firgt Count: CONSPIRACY to commit a felony,
contrary to Section 402 of the
Penal Code,

PARTICULARS OF OFFENCE.

William Vivian Devoy, and Mohamed Naain Sirdar
and Yasuf Ahmed, on divers days during the month
of September, 1968, and on divers other days
thereafter and including the 6th day of October,
1968, at several places outside and within the
Republic of Malawi, conspired together, and

with other persons unknown, to steal copper.

Second Count: STEALING, coantrary to Section 278
of the Penal Cods,

PARTICULARS OF OFFENCE,

William Vivian Devoy, on or about the 6th day
of October, 1968, at Fandani Village, Chief
Chiwere, Dowa District, stole 61 bars of
copper valued at £3,050, the property of
Mufulira Copper Mines'.

Theft is of course a crime in the Republic of South Africa,
So also under the provisions of sec. 278 of the Malawi Penal

Code s The theft of copper charged against appellant in

e s e e oo .. . . thes..s/
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the second count is alleged to have ocourred in Malawi,

Accordingly, once it is postulated that the Agreement is
operative, it follows that sxtradition was rightly ordered
in respect of the second count.
The pogition is, however, somewhat different
in relation to the firsit count, Conspiracy to commit a
crime is iteelf a crime in South Africa. Sece 402 of
the Penal Code of Malawi (since replaced, in substantially
identicel terms, by seces 404 of the Penal Code) mentioned
in the first count} provides that:
"Any person who conspires with another to commit
any felony, or to d¢ any act in any part of the
world which if done in the Protectorate would be
a felony, and which is an offence under the laws
in force in the place where it is proposed to bs
done, is guilty of a felony .ceee.. "o

I do not propose to sndeavour to determine the precise

meaning of this section, It ia sufficient to say that

its very wide terms are at least susceptible of the con-
gtruction that it purports to embrace a conspiracy committed

wholly outgide the borders of Malawi, The above~cited

particularse../ .
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- particulars of the firet charge pointedly refer to "several
places outside and within the Republic of Malawi", and that
phrase is reiterated in the certificate of the Malawi Di-
rector of Paublic Prosecutions filed of record and which is
reprqduced at pe 360 of 1971 (1) S.A. This last-mentioned
certificate alleges that the theft constituting the second
count was committed "in pursuing this conspifacy". Aa
already mentioned, the theft forming the subject of the
gecond count im alleged to have been comnmitted within the
borders of Malawi, The conspiracy "to sgteal copper" -
charged in the first count may therefore, in part, well be
a consplracy, committed in Malawi, to steal, in Malawi,
the copper mentioned in the second count, It is alec
conceivablelthat the mention, in the first count, of con-
spiracy "outside ..... the Republic of Malawi" was merely

to indicate an intention to adduce evidence of occurrences

outside the borders of Malawi in support of a charge of
conspiracy actually committed within Malawis, Nevertheless,

as the charge stands, it incorporates, s an integral

e — .
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portion of the complaint against appellant on the first
count, éféparge of consepiracy committed outside Malawi., ~
Such a charge does not fall within the ambit of the Agree-~
ment which, by reason of the above-cited provisions of art.
1 of the Agreement, regad with secs, 2(1) and 3(1) of the Act,
is restricted to crimes committed "within the territory"

of Malawi. Inasmuch as the onus is upon the State seeking
extradition t¢ show that the crime in respect of which
extradition is sought falls within the scope of the Agree-
ment, I do not consider that the Court should, while de-
clining to authorise extradition in relation to conspiracy
committed outside Melawi, nevertheless authorise extradition
on the first count in so far as that charge may be claimed
to relate to a conspiracy committed within the boundaries

of Malawi. For it does not appear to me to be the Court's
function to dimssect out of the first charge as formulated
that Qgg;hrfalls witﬁiﬂhfﬂe Agreemen;:“' ih'my opinioﬁ, the
appropriate course, under all the circumstances, is for the

Court to decline to authorise extradition on the first

count,

—_ . - - - _ ,_. S T e S ‘-As.l.../
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As already emphasised, the Court can only autho-

rise extradition in respect of alleged crimes which fall

Qithin the ;mbif of the Agiéemsnt read together wi?h, and
in the light of, the Act., Where extradition is sought in
respect of a plurality of charges, one of which does not
fall within the Agreement so read, the Court ghould, in my
judgment, decline to authorise extradition in respect of
that charge, even although it may be ordering extradition
in respect of fhe remaining charges, While I arrive at
that conclusion on an interpretation of the Agreement and
the Act, it is not without interest to note in passing
that the English Courts appear to adopt the same attitude,

gee eg, R.v. Brixton Prigon Governor: Ex parte Rush,

1969 (1) All E.R. 316 (C.A.), where, incidentally, the
crime in respect of which the extradition from England to
Canada was refused, was a conspiracy allegedly committed

beyond the borders of Canada,

While this Court naturally assumes - as did,
indeed, the Provincial Division vide pp. 363 - 364 of 1971

(1) S.A. = that, inasmuch as diplomatic relations exist

_between the Republic of South Africa and the Republic

of;..;/
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of Malawi, the latter will strictly observe the terms of

the Agreement (cf. Ex parte Rolff, 26 5.C. 433 at p. 439; and

Royal Government of Greece Ve Brixton Prison Govermor & Ors.,
1969 (3) All E.R. 1337 (H.L.)) it is not inappropriate to
record that arte. 8 (1) of the Agreement reads:

A personssurrendered shall not be kept in
custody or proceeded against in the territory
of the requesting Party for any offence other
than an offence (in respect of which surrender
may be granted in terms of this Agreement) es-
tablished by the facta in respect of which his
surrender has been granted or on account of
any other matters, nor shall he be surrendered
by that Party to a third State until he bas been
restored or until the expiration of thirty days
after he has had an opportunity of returning to
the territory of the requested Party".

For the foregoing reasons:
1) The appeal succeeds to the extent that extradition is
authorised only in respect of the second count,.to wit, .
the charge of theft of 61 bars of copper allegedly com-

nitted on or about 6th October 1968, at Fandani Village,

2) The order granted on 14th May 1970 by the Regional
Magistrate for the Region of Natal is amplified to

read:
"Incoo-ot/



RUMNPFF,
CORBETT,

264

1962, it is ordered that the Accused,
William Vivian Devoy, be surrendered to
Superintendent Derrick Stanley Tricker of
the Malawi Police Force, such surrender,
however, being regtricted to the second
count only, namely, that of theft of coprer
allegedly committed at Fandani Village on
6th October 1968,."

J.A.) .
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