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IN THE SUPREME COURT OF SOUTH AFRICA.

APPELLATE DIVISION,.

In the matter between:

WITBOOI JANTJIE P0G s0bovvessrsensoe A.PPELLANT

AND
THE STATE L I I I I I O I O I Y BT N B S AP AN N N W RESPONDENT

Coram: Ogilvie Thompson, C.J., Jansen, et Trollip, JJe«A.

Heard: 11 November 1971. Delivered: L Mbe{ “1

JUDGMENT.

Trollip, JeAs ¢

With léa%e granted by a memﬁer éf this
Court under section 363 of the Criminal Proeédur§ Act;
1955, the appellant appealéd aéainst his con&icﬁion éﬁd
sentence of 10 years imprisoﬁmenf for mﬁrdering a Bantu,
Xolomoti Nocanda; on Sﬁﬁday; 1 No?ember 1970; He waé
tried by the Orange Ffee State Pro%in@ial Division
(Erasmus,.J;; sitting withﬁasséssors). -

It was common cause §r not disputéd that
on the Sunday in gquestion the deceased; a Bantu aged
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2
about 25 years; aco;mpaﬁied by his friend; Wéllington
Mboxela; went drinking Bantu beer in aNcertaiﬁ house in
a Bantu township in Bloemfontein; Théy mns% ha%e had a
fair amoﬁnt to d?ink; 0,17% aléoh;l w#s subéequeﬁxly
found iﬁ a blood sample taﬁeg from fhe deégased; and
Wellington admit;ed fhaé he had druﬁk about the same

amount as the de;eﬁséd; Whén they ﬁefé lea%ing_thié
o ' in
house sbout 4 pem., the deceased became engaged.a quarrel
about a cigarette or tobacco with one Williaﬁ Siwéne
(also cailed Velhapi); a Bﬁntu aged abgﬁt 21 years; whé
was on the negtwdoér premiées. In fhé course of this
quarrel the deceased stabbed Velhapi ia the back in the
vieinity of the kidﬁeys Qi;h a knife causing ; wﬁu;d thaf
subsequently required fi%e stiﬁéheé and his being hoé;
pitalised oﬁernight; It must thgé hafe been é fairly
serious wound; Velhapi tﬁen fripped and felled the
deceased and Wellington; Vélhapi sfaﬁbed the deceased

several times, in consequence of which he died. On his

discharge from hospital Velhapi reported the incident at

the eees /3



the police station énd ﬁas arrested; Velhapi adﬁitted
that he stabbed the deceased; but claimed that he acted

in self;defence; He was charged with muider; fbund guilty
of culﬁable homiéide; and sentencéd té éne yearts imprisénr
ment; There is no appeal in his case, The only issue

in the present appeal is whether the apﬁellant; who

was charged with him; fook part in the stébbing of the
deceased; The State; relying on the evidence of
Wellington; the only eye;witness called by it; ﬁgiﬁtains
that he did; the appellant; relying on his and Velhapi's
testimony; maintains that he did not;

Broadly stated; the conflict between thé
evidence for the State and defence was as foll#ws.
According to Wellington; ghe appellant was with Velﬁapi
when the trouble commenced; Velhﬁpi called to the
deceased as he and Wellingfon were departiﬁg; ;ﬁd at
Velhapi‘3~reéuest the~deeéased ga%e hiﬁ some téba&co;
the deceased asked Velhapli for a draw on the cigarette he
was smoking, whereupon Velhapi, anﬁoyed; returned his
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tobaéco; as the deceased and Wellington were departing;
Velhapi tripped and felled the decéased ffom behind;

and attacked him with an open clasp;knife; others; inecluding
the appellant; started throwing stomes at ﬁhe deceased

and Wellington; who initially retaliated by also throwing
stones but then fled; a thréwn brick-étfuck the deceased

on the jaw, felling him; Velhapi and the afpella;£;
catching up with the deceased; the; stabbed him; the

latter using a table-knife; after pursuing Wellington

for & short way, the& returned to the deceased and agaiﬁ
stabbed him as he lay rolliﬁg about on thé ground;
eventually they departed, and Wellingtoﬁ caused the deceagsed
to0 be taken to hospital; Wellingtén testified fﬁat he

did not see the deceased with a knife or the latter

stabbing Velhapi; he only éaw later that he (Velhapil) had

a blood stain on the back of his shirt; Velhépi and the
appellant denied that version. Velhapi said it was the de;
ceased who approached him and asked him for a cigarette;

him
the appellant was not with.then; on his replying that he

had none, Wellington insisted that he had, and while
he directed his attention to

replying e e /5



5
replying to Wellington; he was stabbéd in the back with
a knife by the deceasedg he tripped and felled the
deceased, in conseéuence of which the kﬁife fell out of
the deceased's hand; he (Velhapi) grabbed fhe knife and
stabbed the decéased with it; he could not éay where or
how many times he stabbed the deceased; thé appellant
then arri%ed at the s;eﬁé; told him t; leaQe the de;
ceased and Wellingtoﬁ aioﬁe; e§c§rt§d him awéy aﬁd
eventuallﬁ took him to hospital; the apﬁellant had no
knife and did ﬁot stab the deceased at all; Iﬁ sub;
stance the appellant cofroborafed that version in so far
as it concerned him; denyiﬁg; in farticular; that he had
a knife and that he stabbed £he deceased; He did not
see the quarrel commence; he testified; fo; he was then
inside the house; but at the éall aﬁd instance of Velhapi‘é
mother; he hurried outsidd to intervene betweeﬁ the
quarrellers; he called ﬁpon_Velhap%Kto desist; wP}ch he
did, and he then took him éway; Both of theﬁ said that
there was no stone;throwing; except by Wellington;

According eeee /6



Acéordiﬁé t; the medicél é%idéﬁég and
post;ﬁortém ?e#é;t the decéased recei%ed ;o féﬁer than
seven.stab;woﬁﬁds; of which ééme ﬁere on the back; bﬁé
just above the stonach; aﬁd two in the vici;ity of the
right armpit; he also susfained a fiactﬁré ;f the ékuli
and lower jaw;bone and several ﬁruises and abrasio;s.

The State's pathﬁlogist; wh$ §;£dueted ;ﬁe post;moféeﬁ;
was uﬁable t§ saﬁ ﬁhefher tﬁe stab;wounds wefe éaused by
the same knife or dAifferent knives; Hé feéfified that
the other injuries e&ﬁld ha%é beeﬁ caused by ééme;hing
bliunt 1ike stones; kiéks fﬁém é boéted foot; $¥ kiefiés.

Thé Coﬁrflg igé ;éje;£;d the eﬁideﬁée of
Velhapi and the appellant; and ;céépféd thgt 6f Welli£gt§h;
who impressed the learﬁed Judge éﬁd aSSessor; as a good
and truthful witness; The jﬁdgmeﬁt s;atés thﬁt deSpité
the fa$£ thaf Welling%on wés th§ Séate's only éée;wifness
and that his evidence thérefore had to be apﬁféacﬁed ﬁith
caution, the Coﬁrt & igg was satisfied thaf ﬁé ééoké the

truth, although it may be that he 4id not see everything,

Those findings on the ocredibility of the witnesses must,

of course, carry great weight on appeal; but even if
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due weight is giﬁen thereto; the nub Af the problem is
whether, on the facts and probabilities of the case as
a whole; Wellington's testimony was so clear and satis;
factory on material aspects that the Court glﬁgg should
have been satisfied beyond a reasonable doubt that the
appellant joined Vélhapi in stabbing the deceased :(see

R. ve Mokoena 1956 (3) S.A. 81 (A) at p. 85 G to p. 86 G).

The need to apply the cautionary rule there mentioned in
relying on the efidence of Wellihgton is particularly mani;
fest here; For it is clea& that Velhapi diad staﬁ the de;
ceased and the appellaﬁt did come to his assistanpé at some
stage of the altercation; it would thefefore ha%e been
extremely éasy for Wellington to embellish his testimony
by wrongly or falsely adding that he also saw the

appellant stabbing the deceased at that stage; Is such
an embellishment a reasonable possibility?

o s Wellington's evideﬁce is; in my view;
unsatisfactory in two material respects; Firstly; he

professes not to have seen the deceased with a knife

O s0ece /8



8
or to ha§e seen hiﬁ stab Velhapi; which admittedly did
happen. The Court a ggg assﬁmed iﬁ the appgllaﬁf’a
favour that that hapfened wheﬁ the éuarrel ;bgué é
cigarette or fobacéo occﬁé%d; That is what Velhaﬁi
stated; and it is probably cérrect; since it éﬁplains
why Velhaéi triipéd énd sta;ted éttéékiﬁé fhe deceaséd;
and why the ;@ﬁé;throwing ﬁy étheré presen£ theﬁ beéaﬁ;
(That they threw stones at the deceaséd and Weliiné%&n
can be aéoépfed; for it is ééﬁsisteﬁt with ééﬁe éf %he
injuries found og tﬁe deceéséd;) The Court giﬁgé said
?hat probably; because of his (Wellingioﬁ's) i££§%iéati§#;
he did not éee thése things; Bﬁt %hat is contréfy to his
own evidence, since, speakiﬁg aﬁout the e?ents ét th;t faﬁti;
cglar stage; he said: "Ek en die gérledeﬁe het lanés ﬁekaar
gestap en hy was gogit uit my oog ﬁie"; So he must ha;§
seeﬁ this inéideﬁt but sﬁppre;sed it in testifying;
Secondly, he said in chief that ;11 he saw was Vilgap@;“aftef__
tripping the deceased; attacking hiﬁ with an épen clasp;

knife in his hand - "Toe ek sien bevlie (Velhapi) vir

die eeee /9



die oorledene met 'n mes genoem word *number five'".
Neither at the preparatory e#émination nor in his evi;
dence in chief did he mentioﬁ wher; £he kﬁife came f?om.
The latter was a point of sﬁme importance; for Velhaéi's
version was fhat he got tﬁé knife froﬁ the deceased.
However, under cross;examination,fﬁr thé first time,
Wellington maintained that he saﬁ Velhapi take thé kﬁife
out of his trouser;pocket; oéeﬁ it; and theﬁ attéek thé
deceased with it; Hés e#planation ; thaf he was not
previously questioned on tha¥ partiéulaf #aéect-is
unsatisfactory; For at the preparatofy e#amination

(he admitted) and at the trial (as appears from the
record) he was allowed to narrate his version of the
facts as he had seen them; on both occasions he omitted
that important detail; and %hat he waé ﬁof led to femédy
the omission shows that it was not part of his original
-version; His addition of +that detail uﬁder eross;‘
examination was therefore mést probably an untruthful

embellishment eee. /10
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embellishment.

_ Nor does thé uﬁsatiéf&ctorinéés of thése
features of his evidence end fheré; Theré pfobablﬁ
was some ¥§ac%;on f;om Veihapi wheﬁ the deééased stabbed
him; Indeed; Velhapi éaid he ésked him wh& ﬁe had
stabbed him; whieh.ié érobaﬁly tfﬁe; Yét W?llgngfoﬁ
made no mention of that# o# the c&ﬁtfaiy; hé éaid:
'"Die oorledene heﬁ éeéieﬁ déﬁ besk#ldigdé i mes
uithaal en hy (oo;ledeﬁé) sé fir ieékuldiéde
1 'Wediﬁe?' 'Wédiﬁe' ié 'n Xﬁ#sawésrd ﬁat
ons in Afrikéans S8 ’ké;el' Qf 'joﬁé nan' ,
'Sal jy fir my steek?? sé die oorlédené fir
die beskuldigde 1;“
In the contéxt of the prébabilities; és Qnalysed ébé%e;
that cannot be trué.
Now the significanée of thosé criticisﬁs
of Wellington's evidence is tﬁat he Qas obfiouély not énly
delliberately suppfessing the part played by fﬁe deceased

in starting this fracas, but he was also untruthfully

putting the whole blame for it on Velhapi. His motive

~£or-doing-80--i8,—0f -GOUrSe;—understandables—— — —— — - —— - ——mme e .
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) 11
spite or préjudice; féf hé had 1o;f a clése ffieﬁd by
the hand Qg Velhapi; But that d§és not iﬁspirg an&
confidence in the reliability of his furﬁhér fes{iﬁ;ny
that the appellant also joiﬁed in ihe stabbiﬁg §f the
deceased, which béth the appellaﬁﬁ and Velhaﬁi denied;
After all;-it was easy for Wellingtén tﬁ giﬁe fufthér
vent to his spite or prejudice by untruthfully ;aying
that the aﬁpellant; who went to Velhépi's assistance,
also stabbed the deceased; And the aoubf abﬁut the
reliability of that testimoﬁ& is inéréﬁééd by Wélling;
ton's assertion fhat he néticed at tﬁe tiﬁe fhe kind
of knife thé appellant uéed ; é loﬁg tﬁble;knife;
That seems uﬁlikely; haviné regard tb the cénfusion
and excitement engenderéd by the puréuit; thé étoﬁe;
throwing; and the assault; Wellington's intoxication,
and the distance he was then away from the éﬁpellant;
Velhapl and the deceaseﬂ; which; he indicated; wasg about
25 yards;

The Court a ggg sought support for

Wellington's ... /12




12
Wellington's veraion in certain other facts. it said
hig ﬁersion about h§w the éuarrel commeﬁced (i;e; con;
cerning the cigarette and tobacéo) was logical and pro;
bable; But it is no more probable or con&incing than
Velhapits veraion; Nor does the fact that Wellington ad;
mitted that he later saw a blood s£ain on the back of
Velhapits shirt; which the Cou?t a ggg relied upoﬁ; iﬁprove
his reliability; for it must ha%e been so obvious to all
that he had ﬁo option but to admit it; The Court a guo
also pointed out that the injuries found on the deceésed
corroborated Wellington's version; es against the denial by
the defence; that stones were thrown; That is so; but
that is on a minor issue and it does not strengthen his %er;
sion on the fital point about the appellantts in&olvement in
the stabbing; Nor, in that regard; does the meré
fact that Velhapi's and the appellant's general version
of the occurrence was rejected as untrue assist the State -
on that vital point: it does not, in my view, cure the

abovementioned ... /13
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abovementioned unreliability of Wellington's testimony
v fe $labb hnGe

that the appellant was involvedh. On that particﬁlar

aspect; too; it is not without some significance that

Velhapi's and the appellant's version fhat the appellant
o . .

was notdinvolved was consistent ever since they were

arrested just after the occurreﬁce ; théir statements

to the police show that; The medical e%ide;ce diad ﬁot

prove thaf more than one kﬁife caused the incised wounds,

so it is peutral in that resPect; But the State felied

heavily oh the multiplicity and aﬁd the distriﬁufioﬁ of

those wounds; Tﬁaﬁ indicated; so it was éonteﬁdéd;

that they were.probably inflicted by more than one

assailaht; There is some force in thaé coﬁtention;

On the other hand; Velhapi did not dény that he inflicted

all those wounds; he could not say where and how“many

times he stabbed the deceased; that could possibly

have been due to his anger and anguish caused by the

deceased!'s attack on and wounding of him; and in that

state of mind he could possibly have repeatedly

stabbed ceee /14
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stabbed the deceased; esﬁecially wheﬁ the deceased was
rolling about on the ground; and so caused all the
incised wounds that were found.

To sum up; The Court a égg correctly
dealt with the case on the basis that it was the de;
ceased who started all the trouhle by stabbiné Velhapi ;
his conviction for culpable h§micide only and tﬁé sen-
tence of only one yeafs imprisbnmenx reflect that aﬁproach.
But, in my resPecfful view; the Court g'igg failed to
appreciate the true significance of that proved and
accepted facet, and its effect on fhe credibility #nd
reliasbility of Wellingfon's efideﬁce; Conseéuently;
although the matter is not free from difficulty; I have
been persuaded by Mr; Beckle ; for the appellant; that
the Court g égg; despite its findiﬁg that Welliggfon
was a credible witness; was wroﬁg in relying implicitly
on his evidence implicating the appellant and that it
should have had a reasoneble doubt on that issue;

I would add that in R. v. Mokoena, supra, a case of

nurder esee /15
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murder; there was also a strong findiﬁg by the trial
court fhat the single withéss fof the Sfate was credible;
and the accused's denial of guilt was rejected. Despite
that, this Court; on weiéﬁiﬁg up all the facfs aﬁd
probabilities of the case; conclud;d that because of
the witnesé's interest in implicating tﬁe acéused; his
testimony should not have pre#ailed against the

it ‘ '
latterta denial of guilt?andﬂupheld the appeal.

The appeal therefore succeeds and the

conviction and sentence of the appellant are set aside.

(EE [
_—

W.G.TROLLIP, J.A.

Ogilvie Thompson, C.J. )

concur.
Jansen, J.A.



