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IN THE SUPREME COURT OF SOUTH AFRICA.

APPELLATE DIVISION.

- In the matter between:

CINE FIIMS (PROPRIETARY) LIMITED cessavas First Appellant

GREENSIDE MOVIES (PROPRIETARY) LIMITED ... Second Appellant

ZENITH FILM DISTRIBUTORS. +ccsoesavccsesesss Third Appellant

GLENRAY INVESTMENTS (FPROPRIETARY) ,
LIMITED trading as FILM CENTRE essssssesss Fourth Appellant

WORILD MOVIE CENTRE Cas0s00c000 00000 s s Fifth Appellant

COMPLETE HOME MOVIES  sevcvevveesooscssssss  Sixth Appellant

AND

pr=inaioamiy

COMMISSIONER OF POLICE etescesssccsccnnae Firat Respondent

ATTORNEY GENERAL FOR TRANSVAAL cesssssce Second Respondent

H. Jl POTG'IETER [ B IR BN B B B BN R BN B BT A N BN BN N B N Third Respondent'

Coram : Wessels, Potgieter, Trollip, Rabie et Muller, JJ.A.

25 November 1971. Delivered : 3 December 1971.

a8
®
B
A

.. JUDGMEN-T.,- - e

Mulleri Jehe ¢

This appeal is against an order of the

Witwatersrand Local Division (Galgut, J.) dismissing with
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costs an application by the appellanté for the setting
aside of certain search warrants and for further relief
consequential upon such warrants being declared infalid;

The apéellants; three registered propriétary
companies and three partnership firﬁs; all carry on business,
at different addresses in Johannesburg; in the lettiﬁg out
on hire eof cinematograph films for fiewing in pri&até homes:.

The respondents are; respeétively, the
Commissioner of Police; the Attorney Genefal for the Transiaal
and the magistrate who issued the warrants iﬁ éuastion;

It appears froﬁ the record that a dispute
arogse during the first half of this year between, on the one
hand, two companies, Ster Films (Proprietary) Limited and
African Consﬁlidatea Films (ProPrietary) Limited, which
independently carry on the busiﬁess of distributing and
exhibiting cinematograph films in South Africa (the said
coﬁéani;s'bé;;g-ﬁ;;éi;;fte;A;efe;¥ed-;; a;vthek;omp;éina;ts)

and, on the other hand, the appellants. The complainants

claimed o... / 3
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claimed that they were each, respectively, the sole person
licensed under coPyrighthto distribute and exhiﬁi;, and to
sub~license the distribution and exhibition of, all cinemato-
graph films released by certain motion picture production

and distribution organisations operating in the United States
of America and that, inasmuch as the appellants were distribu-
ting in South Africa prints of films made or released by the
aforesaid organisations, they (the appellants) were infringing
the rights of the copyright owners and of the complainants

as copyright licensees, Appellants were, therefore, called
upon to desist and refrain from any further‘unlicensed
importation into the Republic of South Africa, and from any
further unlicensed distribution and exhibition in the Republie,
of films for which the complainants were the licensees under
copyrighte There was also a demand that appellants deliver

up for destruction certain films, the distribution of which

the complainants contended were infringing their rights.
The appellents, for their part, denied that their

actiVitiES'Q ../ 4
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activities were in any way infringing the alleged rights of
any copyright ownersa; or éf thke complainants, but at the same
time reguested the complainants to furnish certain iﬁformation
relative to their contentions that the films in question were
subject to copyright in South Africa;

The complainants refused to furnish the
information called for by the appellants and threatened legal
proceedings against the appellants. No such proceedings were;
however, instituted. Instead; on 29 July éf this year, a
police officer called at the business premises of each of the
appellants, produced a search warrant directing the seizure
of certain documents; boéks; éorrespondence and films; and,
in the execution of the said warrants, various films, books
and other documents were taken and removed.

Representations made to the police after the

sald articles had been seized for the return thereof to the

respective appellants were of no avail, in consequence

whereof the aforementioned application was made.

In «e.e / 5
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In their founding affidavits the appellants
contended that; for a variety of feasoﬁs ad&anced by them;
the search warrants under which the éolice had ac;ed were
invalid and that; in éonsequence, the seizure of the filﬁs
and documents aforémentioned was illegal; In addition %o
their attack onf the warrants oﬂ purely legal érounds, the
appellants also submitted that; because of §ertaiﬁ facts
mentioned in their affidavits, the Court should iﬁfer that
the police, in obtaining the warrﬁnts; had been actuated,
not by concern with regard to prospectiQe criminal proceedings,
but by the ulterior motive of obtaining posséssion of the
appellants' stocks of films with the object of stultifying
their business activities, thereby inflicting irremediaﬁle
loss up&n them. It was said that the reason for such improper
conduct was the willingness of the police to further the

interests of the aforementioned complainant companies to

the detriment of the appellants. The appellants accordingly
prayed for an order setting aside the search warrants in

question .... / 6
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question and directing that all the articles seigzed ; films
and documents ; be restored to-them;

No useful purpose will be served in
discussing all the various gféuﬁds up&ﬁ which it was coﬁtended
in the Court a guo that the search warrants were in&alid;
nor to adumbrate furthef on the §harge of improéer motives
on the part of the poliece, inesmuch as that charge; as well
as some of the contentions adfanced for claiming that the
search warrants were i#%alid in law, were abaﬁdoﬁed on appeal
to this Court; - Suffice it to say that the pélicé strénnsusly
denied any improper motives or cohduct on fheir part.

In a wfitten judgment; delivered o;
7T September 1971, Galgut, J., after dealing fully with the
various contentions advanced on behalf of the appellants;
concluded as follows:

"I am noi able  to find that the ;:ij}lice acted
‘improperly in obtaining the search warrant or that
the magistrate did not exercise his discretion
properly or that the warrant is too general in

its terms."

This es s /7
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This conclusion, expressed relati%e to one of the warrants
in question, namely, theT“issued in res;egt ;f t£;~;¥eﬁises
of the first appellant, applied equally to all si# warrants
in issue 5efore the Court, and the joiﬁt appliéation of thé
gix appellants was; accordingly; dismissed with costs.

Oﬁ appeal to this Court the appella#ts'
case was substantiall& narrowed'dowﬁ by thé aforementio;ed
abandonment, at the hearing éf the appeal; of several of the
contentioné which had been ad&anced in the Court a guo.

All the arguments addressed to us were directed ét establishing
the proposition that the affida%its and supéorting documénfa
which were before the Court a guo shoﬁed sufficieﬁf grouﬁdé

t0o justify the inference that; in issuing the search warrants
in question, the magistrate (third respondent) had not

properly applied his miﬁd to the matter as reguired by

seétion 42(1) of the Criminal Pr??edurg_Act, No. 56_2f 1955; N

and that that was sufficient cause for setting aside the

warrants (S.A.Police v. S.A.Associated Newspepers 1966
(2) S.A. 503 (A.D.) at pp. 510/512). 1In that regard two

main ee... / 8
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main contentions were advanced, namely,

(a) that, if the magistrate had.properly applied
his mind to the matter, i.e. had properly
considered the information placed before him
when the warrants were obtained, he would have

realized that there was no justification in
law for the issue of any warrants at all;

and
(v) that, in any event, the warrants are couched
in such wide, imprecise and general terms as
to justify the inference that the magistrate
had not given proper consideration to the
nature or quality of the articles. which were
to be seizable under the warrants.
The warrants issued by third respondent authorising a search
of the respective business premises of the six appellants are,
save for the address of the particular appellant, in identical
terms and only one of them need, therefore, be referred to.

It reads as follows:

" SEARCH WARRANT, .
(Section forty-two, Act No. 56 of 1955)

—-— 170 —ALL—POLICEMEN, - -- — — == — ==
WHEREAS it appears to me on complaint made
on oath that there are reasonable grounds for
suspecting that there is ®dpon any person/in a
receptacle, to wit/upon or at the premises situated
at - (here follows the address of the particular
appellant)

75’0“‘%511 Ig_ . 0-:: ya T
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something in respect of which there are reasonable
grounds for believing.that it will afford evidence
as to the commission of an offence, to wit; a con-
travention of Section 22 (1) of Act 63 of 1965 -~
COPYRIGHT ACT.

TO WIT: . S

All stock books, stoock sheets, invdices, invoice
books, consignment notes, all correspondence, film
catalogues and all films appearing on the attached
listt's, in respect of which .a licence to publish is
not held, and any other.correspondence or circulars
referring to such films.

THESE ARE THEREFORE to direct you to search during
the daytime the said person/receptacle/premises and
any person found in or upon such premises and %o
seize the said Documents, bocks, correspondence and
films if found, and to take it before a magistrate
to be dealt with according to law.

Given under my hand at Johannesburg this
28th day of July 1971. .. ... .

;;;;;;;re; "
It is clear from the warrants fhat they were issued under the
provisions of pﬁraéfaph (b) of seétion 42 (1) of the Criﬁiﬁél
Procedure Act; which paragraph circumscribes the discretionary
powers conferred "on the issuing authority in the following

terms:

"42 (1) If .... / 10
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"42 (1) If it appears to a judge of a superior
court, a magistrate or a justice on complaint
made .on oath that there are reasonable grounds
for suspecting that there is upon any person
or upen or at any premises or in .any receptacle
of whatever nature withia his jurisdiction -

(a) & . _

(v) anything in respect of which there are
reasonable grounds for believing that
it will afford evidence. as to the.
commission .... 0f any offence; ....

(e) =

he may issue a warrant directing any police- -
man named therein or all policemen to search
such person, premises or receptacle and any
person found in or upon such premises, and to
seize any such thing found, and to take it
before.a magistrate to be dealt with according
to law."

The offence in respect of which the
warrants were issﬁed in the instaﬁt case; is mentioned in
each of the warrants, namely, a contr#vention of section 22 (1)
of the Copyright Act, No. 63 of 1965; That section provides

as follows:

22 (1) "Any person who at a time when copyright
subsists in a work -

(a) makes ;... / 11
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(a) makes for sale or hire; or

(b) sells or lets for hire or by way of trade
offers or exposes for sale or hire; or

(e} by way of trade exhibits in public; or .

(&) imports into the Republic otherwise than for
his privete or domestic use; or

(e) distributes for purposes of trade or for any
other purpose to such an extent that the
owner of the copyright is prejudicially
affected,

articles which he knows to be infringing copies
of the work, shall be guilty of an offence."

The said provisions are made appliéable to films by sectioﬁ
22 (3) of the Act.

Counsel for the appellants, in dealiﬁg
with the first of the main contentions aforementioned, stressed
the point that, in terms of section 22 (1) of the Copyrighf
Act, an offence under that section can be committed oﬁly by
& person who knows that the articles with-which he is dealing ;
in any of the ways mentioned in paragraphs (a) to (e) of the

_sectiqf‘; are-?infringing cop@gs"; Appellants, so the
argument proceeded, were not aware that the films iﬁ their
posseSSioﬁ were infringing copies and could, therefore; not

be LR N 2K J /12
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be convicted of any offence under section 22 (1) of the Copyright
Acty, and, if the magistrate had properly considered the informa-
tion placed before him when the warrants were obtained, he

would have realised that, because there was a lack of knowledge
on the part of the appellants, there could be no conviction

andy therefore, that there could be no jJustification for the
issue of any search warrants at alle With regard to this

aspect of the case, counsel for the appellants drew our atten—
tion to the letters which had been writfen, on behalf of the
appellants, to the complainants and also to certain organisations
in the United States of America requesting information concerning
the meking and publication of the films in respect of which it
was contended by the complainants that appellants were in posses=—
sion of infringing copiese. This information, it was said,

if furnished, would have enabled Fhe appellants to gain knowledge
either that the films %n tpeip_possession were in laew infringing
copies or that they were not infringing copies, but the
appellants' requests for information were refuseds

Relying on what was stated by Goddard J., in yan Dusen

. Kritz (1936) 2 K.Bo 176" &t "28L, ~ __ . — o -— -~ -

andeees/ 13
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(and in this regard see also “CoPyriéht Law" by Copeling at
PD. 142/143) counsel submitted that an alleged infringe; must
be given a reasonable opportunity of ascertaining whether es
wa# the material complained of iﬁfriﬁges copyright or not; and
such an opportunity; so he said; had not been allowed in the
instant case before the searéh warrants were obtained. Coﬁtiﬁu—
ing with this argument, counsel submitted that there was, there-
fore, at the time when the magistrate exercised his mind_on
the matter no grounds to support a belief that the appellanfs
had the requisite kﬁowledge. On the contrary; said couhsel;
it is reasonable to infer that the magistrate had before him
copies of the correspoﬁdence between the appellaﬁts and the
complainants and between the former and the orgaﬁisations in
the United States of”ApericQ to wﬁich I have referred;

The inference upon which Counsel relied

was stated to arise from the fact that Captain De Beer, the

investigating police officer, had in his possession copies of
the said correspondence and was heard, after the warrants had

been executed, to say that
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"he expected that the Applicants would bring an
‘urgent application to court for the return of the
films, but that all he would have to do was to in-
form the court that he had a reasongble suspicion
that an offence had been committed and that all
the necessary documents to substantiate his state-
ment had been laid before a magistrate who had
authorised the issue of a search warrant."
The magistrate, so the argument concluded, would therefore, if he
had considered the information placed before him and had properly
applied his mind to the matter, have realised that a necessary
element for sustaining a conviction under section 22 (1) of the
Copyright Act was lacking, and that the issue of search warrants
was not justified in the circumstancess
Counsel for the respondents sought
to counter this argument by referring to the correspondence
which I have mentioned and certain other facts which had a
bearing on the appellants' state of mind prior to the
issue of the warrants, and contended that, inasmuch as the
appellants had been given notice of infringement by the complai~-
nant companies as early as April 1971, appellants had been afforded
ample opportunity of gaining the requisite knowledge prior to

the issue of the warrants on 28 July 1971, and that

they had indeed, prior to

 __theesess/15 .
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the lastmentioned date, been aware of certain facts and had
obtained certain information which must have'satisfiéd them
that their activities with respect to certain films constituted
infringement of copyright.

I do not consider it necessary to discuss
in further detail the argument propounded on behalf of the
respondents with regard to this aspect of the case, as I am
satisfied that there are no grounds to justify a conclusion
that the magistrate (ked)failed to apply his mind to the particular
matter here under discussion. We have no information as to
all the documents placed before the magistrate when the search
warrants were applied for. Even if we are entitled to assume
that the correspondence referred to above was placed before him,
we are not entitled to draw the inference thgt that was the
only information he had concerning the appellants' state of
mind. There may have been other information which could have
justified the belief that éppelléﬁts had the requisite knowledée.
Or he may have had information affording reasonable grounds
for suspecting that there were on the business premises of the

appellants .... / 16
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appellants documents in respect of which "there are reasonable
groundsAfor believing that it will afford e?idence as to,"
inter alia, the requisite kﬁowledge on fhe paft of the
appellants; (Sectioﬁ 42 (i) ;f the Criminal Pfocedure Act).
Third resp&ﬁdent; the mééistrate whb
issued the warrants, deposed as fﬁilows in aﬁ affidafit filed

by him: 5
“"Op 28 Julie 1971 is ek deur Kaptein De Beer genader
met klagtes onder eed dat daar op die persele van
die ses Applikante, onder andere, rolfilms, voorraad-
boeke, vragbriewe, korrespondensie en katalogusse
was ten opsigte waarvan daar redelike gronde bestaan
het om te vermoed dat dit tot bewys van die pleeg,
hetsy in die Republiek of elders, van m oortreding van
Artikel 22 van Wet 63 van 1965, sou strek of dat dit
vir die doel van of in verband met sodanige pleging
van sodanige misdryf gebruik was. Die genoemde
Kaptein De Beer het my daarop versoek om visenterings-
lasbriewe uit te reik ingevolge Artikel 42 van Wet 56
van 1955 onder andere ten opsigte van die persele
van die ses Applikante.

3.

Op grond van‘die voormelde klagtes onder eed

was ek die mening toegedaan dat daar redelike gronde

bestaan om aldus te vermced en het ek derhalwe las-

briewe uitgereik in die vorm van Bylae "A" (Bladsy 184

van die stukke) by Kaptein De Beer se eedsverklaring

aangeheg, onder andere, ten opsigte van die persele

van die ses Applikante. Die betrokke films was in mn

bylae tot die lasbrief vermeld." .
Not --.. / 17
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Not knéwing what information was placed before
thé magiétréte; ﬁév;gg ;ot in a positioﬁ to say that; in
considering whether the circumstanées justified the issue of
warrants, the magistfate did not pr0per1§ apply his mind to
the matter.

With regard to the appellants' sécond main
coﬁtention, namely, that relating to the ﬁarticular terms in
which the warrants were couched; several submissions were made.
Some related to the description in fhe warrants (the tefms of
which ha?e been guoted abo%e) of the films which were to be
seizable, others related to the décuments which were to be
seizable;

The fiims mentioﬁed in the warraﬁts are "sall
films appearing on the attached lists; in reSpecf of whicﬁ a

licence to publish is not held, ~--", and annexed to the warrants,

at the time of execution, were lists containing the titles of .

a number of films. This was the position in respect of each

of the warrants in question, and counsel's argument can,

therefore, conveniently be dealt with by reference to the

e — - -

— " During .... / 18
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During the course of counsel's argument a
guestion arose as toc the proper construction of that part of
the warrant relating to films, which I have just cited, and
particularly the words "in respect of which a licence to

-

publish is not helde" Counsel on hoth sides interpreted
the said words as meaning, in effect, that the issuing
officer was directed not to seize any film, even though
the title thereof appéared on the lists annexed to the
warrant, if a licence to publish could be produced in
respect thereof, I shall, therefore, deal with counsels?®
argunents on the basis that that is the correct construc-
tione

So construed, the warrant directs the seizure
of any film cited in the lists "in respect of which a
licence to publish is not held." Counsel submitted that
the words 'publish" and "licence" are, in the context

- - -

of the warrant, t0o vague and imprecises He drew attention

tOo‘o/ 19




+0 the fact that the word "publish" is not defined in the CoP¥y”~

right Act, and referred to the founding affidavits in which

the appellants stated that "the nature of the licence to

-

publish which qualified the films in terms of the search

warrant is undefined and vague" and that they were "un-

-

able to appreciate the import of the reference in the
warrent t0 a film in respect of which a licence to publish

is not held".

I can find no merit in the argument addressed

tc us on this aspect of the casee The word "publication"

-

is defined in section 1 of the Copyright Act as follows:

"Publication, in relation to & cinematograph film,
means the sale, letting on hire or offer for sale

Oor hire of copies of the film to the public.”

And section 17 (3) (a) of the Act provides that copyright is

infringed by

"any person who in the Republic and without licence

of the owner of the copyright -

(a)Coo/zo
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(a) sells, lets for hire or by way of trade
offers or exposes for sale or hire any
article;

if to his knowledge the making of the
article constituted an infringement of that
copyright or (in the case of an imported
article) would have constituted an infringe-
ment of that copyright if the article had
been made in the place into which it was
imported."
No velid reason has been advanced why the word
"publish*" should not, in the context of the warrant, bear the

- -

meaning assigned to the word "publication™ in the Copyright
acte The appellants carry on the business of letting films
out on hire to the public. They, therefore, publish films in
terms of the Act.

In so far as the appellants own understanding of the
terms of the warrant can at all be a relevant consideration, I
can only express my disbelief in their statements that they did

* not kmow what a "licence o publish" meant in the context of the

warrant, which refers to the Copyright Act, After the lengthy

correspondencesess/ 21
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correspondence between the appellants and the complainants

and between the forme; and the producing and distributing
organisations in America, concerning alleged cop&right
infringement, it seems fanciful to suggest that the appéllants
would not have understood from the terms of the warrant that,
if they were in a position to satisfy the executiﬁg officer
that they had such authority as is en&isaéed in the Act

(vide Section.BS) to publish a particular film; that film
would not be seized.

Another submissioﬁ made by counsel was
that the warrants were invalid iﬁasﬁuéh as they; iﬁ terms,
directed the seizure; not only of films that c;uld bé the
subject of a criminal prosecution under section 22 (1) of the
Copyright Aet, but also of films that could ﬁeither be the

subject of such a prosecution nor have any probative wvalue

in such a prosecution. Counsel's argument on this aspect of

the case followed the line of peasoning in the judgment of

Van Zijl, J., in World Wide Film Distridbutors Pty. Ltd. v.

Divisional Commkssioner, S.A.Police, Cape Town and Others

. N A ) ,?1971.7&3&,_/ 22 -
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1971 (4) S.A. 312 (€). The argument was that the performance
of an act described in seétion 22(1) ;f fhe éép&righthct
(the section referred to in the warrants) constitutes an
offence only if the film is an "infringing copy." The
warrants in gquestion refer generally to films and are not
limited to infringing copies. Therefoﬁe, so it was argued,
the warrants, in permitting the seizure of films irresPeétive
of whether they were infrinéiﬁg copies or not; were couched
in to0 wide terms. From that; it was said, the Couft must
, infer that, in framing the warrants; tﬁe magistrate had not
properly applied his miﬁd to the important question; nsmely,
what particular films were to be seizable; and that; for that
reason, the warrants could not be valid.
Admittedly; a contraventi;n of section

22(1) of the Copyright Act only takes place when the articles

with respect to which an act,(ggehgas contemplated by the

gection, is performed, is an infringing copy. All films are
not infringing copies. The expression "infringing copy" is

defined .... / 23
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defined in section 1 of the Act and does not, for e#ample;
include a copy of a film in respect of which the cépyright
has expired (see section 14 of the Aet); Seéfioﬁ 22 (1) of
the Act is not concerned with such a film inasmuch as the
section, in so far as it relates t§ films, is limited in its
application to films in resPeét of which copyright subsists
(section 22 (1) read with section 22 (3));

TPhe seizure of a non;infriﬁging copy of a film,
for the purposes of a prospective proseéutioﬁ under seétion
22 (1) of the Copyright Act; cannot; therefsré; be ordered
in terms of paragraph (a) of sectiog 42 (1) of fhe Criminal
Procedure Act, but may; depending on the circumstaﬁces; be
ordered in terﬁs of paragraph (b) of the sasid section if

there are grounds for believing that it will have probative

value with respect to an offence committed in connection

__With other films which are infringing copies. . . .—— —

Counsel for the respondents in the instant
case submitted that van Zijl, J., in his reasoning in the

judgment «... / 24
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judgment in the World Wide Film Distributors case(supra)

overlooked the distinction between warrants issued under
paragraph (a) of section 42 (1) of the Criminal Procedure Act
and those issued under paragraph (b) of that section. It

is by no means certain that such a conclusion is justified,
inasmuch as the learhed Judge stated, at page 316 of the repor—
ted Jjudgment, that in terms of the warrant under consideration
in that case, the police were directed to attach '"nmot only films
that could be the subject of a erimingl prosecutiop, but also
films that could neither be the subject of such a prosecution

nor have any probative value in such prosecution" (my underli-

ning). However, it seems to me that the circumstances of that
case are readily distinguishable from those of the instant case,
Van Zijl J., stated in his judgment (at pp. 315/316)

"From the affidavits filed on behalf of the first
"and third and fourth respondents, it is apparent
that the police were under the impression when they
apﬁizéd fbr and were granted the warrant that it was
a criminal offence for anyone knowingly to¢ sell or
let for hire a fim in respect of which they had
neither the copyright nor a licence from the copy-
right holder to sell or let. The second respondent,
en additional megistrate of Cape Town, has granted
a warrant in terms that would entitle the police
Lo t0see/25
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to attach films that could (not) be the subject-matter
of any criminal offence in terms of the Copyright Act.
This is particularly significant in view of th%fact
that the police, in their affidavits, nowhere refer
to ¥infringing copies¥. They have missed the signifi-
cant fact that the offences they were seeking
evidence for can only be committed in respect of
infringing copies."

(ﬁaving regard to what is stated immediately after the above
cited passage, it seems to me that the word "not" was
accidentally omitted from the report of the judgment at the
place where I have inserted it in brackets:)

In the present case there are no indications
whatsoever on the papers before us that either the investiga-
ting officer, Captain De Beer, who obtained the warrants in
question, or the magistrate who issued the warrants, laboured
under any misapprehension as to the meaning and significance
of the term "infringing copies" in section 22 (1) of the
Copyright Act, That circumstance, in my view, distinguishes

the present case from the World Wide Film Distributors case.

There is no reason for concluding that Captain De Beer or the
magistrate, in considering which films should be the subject
Of L N N I ] /26
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of seizure, did not observe the requirement that such films
should be infringing copies; and did not; thereforé; exclude
from the lists original films and non}infringing copies. I may
add that it is significant that, save for the legal contentions
that were abandoned on appeal; the appellants did not allege
that ény of the films seized could iﬁ law ﬁot be regarded as
infringing-copies; for example; that they were original films
in respect of which there was ﬁo copyright ﬁested in soﬁe other
person, Or were cépies of films in respect of which cépyfight
no longer subsists.
I find; therefore; that the contention that thé
megistrate did not properly apply his mihd t& the Question as
to what kind of films could be the subject of a charge in
terms of section 22 (1) of the Gopyright Act; is without substaﬁée
The next guestion is whether that part of the

warrant which directs the seizure of "all stock books, stock

sheets, invoices, invoice books, consignment notes, all

is
correspondence, film catalogues" @mﬁ)not too wide in its ambit.
Counsel for the appellants contended that it was inasmuch as it
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directed the executing officer to attach, without the exercise
of any discretioﬁmoﬁ his part, all documents of the nature
aforementioned found on the premises of the appellants,
irrespective of whether such documents could in any way have
probetive value in a prosecution under the Copyright Acte

Relying on what was stated by Beyers, A.C.J., in the S.4. Police

V. S.A. Associated Newspapers case, supra at p. 512, counsel

argued that the executing officers in the instant cese were not
only permitted, but indeed directed, to search any "person

found in or upon" the business premises of the appellants
irrespective of whether they had any connection with the business
of the respective appellants or not, and to remove from such
premises all business records and all correspondence of whatever
nature irrespective of whether such documents had any connection

with films or not. In this regard he drew attention to the

fact that all the appellants also carry on business in the let-

ting out on hire of film projectors, although that is only a
minor part of their business activities, He contended that
the warrant was, at least with respect to articles other than

films, couched in such wide terms, as to justify the inference
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that the magistrate had not properly applied his mind to the
drafting of the warrant.

Counsel for the respondents, on the other hand, conten-
ded that, because the warrant made reference to a contravention
of section 22 (1) of the Copyright Act, it could not be séid
that the warrant permitted the seizure of all documents of the
nature aforestated found on the business premises of the appel-
lants. He argued that the warrants in the instant case were

gimilar to those that were considered in Seccombe and Others ve.

Attorney—CGeneral and Others 1919 T.P.D. 270, and de Wet and Others

v, Willers N,O, and Another 1953 (4) S.A. 124 (T), in which the

articles to0 be seized were held to have been identified by refe-
rence to the offence mentioned in the warrante. I cannot agree.
The warrants in the present case cannot, to my mind, be said to
have been drawn in such a manner as to identify the documents di-
rected to be seized with the offence mentioned in the warrants,
nemely, & contrevention of section 22 (1) of thé Cpyright Act, —
In this respect I cannot agree with the finding of the learmned
Judge a quo that "the documents referred to in the warrant must

eee be read to refer to such as will relate to the suspected

- - .o et - . . -
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Moreover, even if it were possible té say that
the general description of the décuments mentioned iﬁ the first
part of the warrant was meant to be éualified by the precéding
words "a contravention of section 22 (1) ;f Act 63 of 1965 ;
Copyright Act", I find it difficult to §isualise how the
executing officer could exercise a discretion as to what docu;
ments to select where the said seétion of éhe Copyright Act mekes
provision for a number of different kinds of éffences relatiﬁe
to copyright;

I agree with counsel for the appellants that

the reasons stated by Beyers A.C.J., in the S,A.Police v.

Associated Newspapers case (supra) for holding that the warrant

which was considered in that case, was bad in part, apply
with equal effect to the warrantsin the instant case.

A reading of the warrants issued in the present

-0ase leads me to_the irresistible conclusion that the magistrate

either intended that all documents of the kind mentioned in
the warrants should be seized, irrespective of whether some of

them might or might not afford evidence of a contravention
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of the Copyright Act, in which case he would ha§e exceeded
the powers conferred on him by section 42 (1) of the Criminal
Procedure Act, or he did not so intend; in which case he could
bhe )

not, in framing terms of the warrantshave properly applied his
mind to the matter., In either case his act or omission would
have the effect of permittiﬁg an unlawful seizure and, in the
respects in which and to the e#tent to which, such was permitted,
the warranfsin guestion must be held to be invalid.

The gquestion which érises from the finding

Just stated, is whether that part of the warrantswhich iz bad

is severable from the rest. (See S.A.Police v. S.A.Associated

Newspapers supra at p. 513.). I think that it is, despite

the fact that it is not contained in a separate paragraph.
-That part of the warrantswhich describes the films to be
seized, and "other correspondence or circulars referring to

such films", is clearly distinguishable from the preceding

e —

part of the warrants which refers, without gqualification, to
"All stock books, stock sheets, invoices, invoice books,
consignment notes, all correspondence, film catalogues".

— e e . __ A proper .... / 31
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A proper order would therefore, in my opinion, be to direct

that all the documents seized, otﬁer than docuﬁents falling
within the description of "correspondence of circulars
referring to such films", being the films mentioned in the
warran@j be returned to the respective appellants.

Finally there is the quéstion of costs to be
considered; and in doing so an important fact to be borne in
mind is that by far fhe larger portion of the reéord on appeal
was concerned with matters which; although can?assed in the
Court a quo, aﬁd again(@dﬁkﬁfgg)in the appellaﬁts‘written
heads of argument presented to this Court, were; at the
commencement of the afgumeﬁt on appeal; abandoned by the
appellants. If the appellants had not raised the matters
which they later abandoned, and had not brought into issue the
question of their alleged lack of knowledge of iﬁfringement;

a matter in respect of which their contentions have been

— - [ —_— R

rejected by both Courts, the record would have been a very
limited one. Instead, because such matters were raised, the

record ég§ore—v§)is a voluminous one comprising 214 pages
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of affidavits and annexures, and a 34-page judgment by the
Court a guo. In the circumstances, although the appellants
have been partially successful on appeal, the award of costs
to them should be limited, both in respect of the costs in-
curred below and of the costs of appeal. An appropriate
order I think would be to award them one-third of their costs
in both courts.

The order of this Court is as followss

A, The appeal is allowed in part. Respondents,
in their representative capacities, are to
pay one-third of the appellants' costs of
appeal, such costs to include the costs of

two counsel.

B. The following order is substituted for the order

of the Court g guo:

1. First Respondent is directed forthwith to
restore to the respective applicants all
the books and documents seized from their

possession other than documents falling

within..../33
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within the description of "correspondence or

circulars referring to such—films"; the

said films being those referred to in the

respective search warrants issued by the

third respondents

Respondents, in their representative capaci-

ties, are t0 pay one—-third of the appli-

cants' costs, such costs to include the

costs 0f two counsel.

CONCUR.
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