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IN THE SUPREME COURT OF SOUTH AFRICA.
(APPELLATE DIVISION)

In the appeal of:

THE STATE @05 002 r e v e e Appellant

versgsus

C.F. BEYERS NAUDE ....... Respondent.

Coram: Rumpff, C.J., Botha, Trollip, Rabie et Corbett, JJ.A.

Date of Hearing: 4 November 1974.

Date of Judgment:

2 Decembier 197

JUDGMENT

CORBETT, J.A.:

The pertinent facts in this matter and the question
of law taken on appeal by the State appear from the judgment of
the Chief Justicea I wish to state briefly my reasons for

being unable to agree with the majority conclusion that the

appeal be allowed. T T
The essential enquiry is whether in refusing to

give evidence before four members of the Commission on

28eiies /
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24 September 1973 the respondent contravened section 6(1) of

———— —_—— - -

the Commissions ict, Noe. 8 of 1947. ” B
The relevant portion of section 6(1) reads as
follows:

"Any person summoned to attend and give evidence
¢+e.. before a commission who, without suffi-
cient cause (the onus of proof whereof shall
rest upon him)e....... having attended, refuses
to be sworn or to make an affirmation as a wit-—
ness after he has becn required by the chairman
of the commission to do s0e...... shall be guilty
of an offence and liable on conviction to a fine
not exceeding fifty pounds or to imprisonment
for a period not exceeding six months, or to
both such fine gnd imprisoanment."

In my view, the situation envisaged by the above-guoted por-
tion of the section is an attendance before a sitting of a
commission by the person summoned to give evidence; his
being formally required, at such sitting, by the chairman

of the commission to be sworn or make affirmstion as a

witness; and his refusal so to be sworn or to make affir-

e —

mation.
Tn the present case it is common cause that the

respondent.....,/




3.
respondent was duly summoned to attend before the Commission

appointed t0 enguire into, amongst other organisations, the

Christian Institute; +that at the proper time and place he
attended vefore a body consisting of the chairman of the
Commigsion and three other members; and that, after being
required by the chgirman to do so, he refused either to be
sworn or to make an affirmation. It is contended upon his

bhehalf that the body before whom he attended was not the Com-

‘mission and that, therefore, no offénce was committed. —The

correctness of this contention depends wupon the construction
to be placed upon the aAct - and in particular upon section
6(1) — and upon the proclamations issued by the State Presi-
dent in regard to the appointment of the Commissione.
Before this is considered, there are certain pre-
liminary observetions which should be made:-
(1) Section 6(1) contains a penal provision and as

_Sir Etienne de Villiers remarked in R. v. Ackerman,

1931 0.P.D. 65, at p. 6§ ~ "a section creating a
criminal offence should not lightly have its penal

scope extended beyond the plain meaning of its

language"..../




(2)

4.

language". (See also S. v. Chigwida, 1970 (2) S.A.

523 (SR); Steyn, Uitleg van Wette, 3rd ed., p. 11L)

It is true that a commission of enquiry, with reference
to which the provisions of the Act have been declared
by the State President to be applicable, is normally
empowered merely to investigate a matter of public
concern, %o report thereon and, in doing so, make
whatever recommendations it thinks fit. This is,
indeed; the position in %he case of this Cémmission.
The Commission itself thus has no power, in the light
of its findings, to take or initiate any action, whether
it be against any person or body or merely of a general
characters: this is a matter for the Executive, to
whom it reports. In one respect, however, the Com-
mission has the power to affect the rights of the

individual: it can summon any person, whether willing

or unwilling, 1o appear before it znd require such - -————

person, under pain of penal sanction, to give evidence
before it on oath. The exercise of this inguisitorial

LOWETeeesvess/




e e

5e

power makes an important inroad upon the right of the

individual to "the tranquil enjoyment of his peace of

— -

mind" (M. de Villiers, The Roman and Roman-Dutch TLaw

of Injuries, p. 24) and such privecy as the law allows

him (gg. O'Keefe v. Argus Printins and Publishing Co.

Ltd. and Another, 1954 (3) S.A. 244

(C)). Normally,

it is only before a judicial tribunal, exercising either

civil or criminal jurisdiction,that a person can be

summoned to apﬁear and compélled to gi#e evidence.

The proceedings of such a court are regulated by means

of various safeguards designed to protect the indivi-

dual. A non~judicial tribunal, exsrcising inquisitorial

powers, is not only something additional to this but

also 1t is free to dispense with some of the safeguards

which characterize proceedings in a court of law.

Persons appearing as witnesses before such a tribunal

T may-run the—risk—of-having-aspects -of—their private- .

lives exposed, of damaging (perhaps sometimes unfounded)

allegations being made against them

and of their being

madg....../




6.
made the objects of adverse findings and recommendations

to the Executive (c¢f. In re Pergamon Press Itd (1971) ——

1 Ch. 388, at 399), It is important, therefore, that
an exercise of such powers by a non-judicial tribunal
be strictly in accordance with the statutory or other
authority whereby the powers are granted.

It is clear that the Commission, although appointed by
the State President in the exercise of his prerogative, derives
its power %o sumﬁon witnesses and to require them-to give evi-
dence before the Commission from the Acte. The term "“commis-—
sion" is not defined in the Act; mnor does the Act make pro-
vision for any quorum for its proceedings. Generally speaking,
a tribunal or body of this nature has no corporate existence

apart from its members, Prima facie, therefore, the term

"commission" means all the members of the commission acting

together (cf. Schierhout v. Union Government, 1919 A.D. 30,

- at 445 Transvaal Coal Owners Association and Others v. Board

of Control, 1921 T.P.D. 447, 452-3; Rose-Innes, Judicial

Review of Administrative Tribunals in South Africa, pp. 121-2).

Ateseeee/ =
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At the same time it must be conceded that a com—

miseion is, in general, the master of its own proceduresSe.
Within the bare framework provided by the Act and such
modifications and regulations as may have been made by

the Statc President in terms of section 1(1) of the act,

it is free to determine how it shall function, There is
no doubt that a commission, particularly where it consists
of -a substantial number of persons, may operate without
every member participating personally in every activity.
Were it otherwise, a commission would be hamstrung from the
start. And, in any event, it is difficult to see how nor—

mally any individual person could hgve locus standi to com—

plain gbout the manner in which a commigsion conducted its
proceedings. Where, however, the Act (as modified by the

State President) and the regulations prescribe procedures,

then the commission's freedom of action is inhibited; and
where the activity affeects the rights of gn individual, the
latter can demand a strict adherence to the prescribed pro-—

cedures.
Bearipg.....-ﬁ
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Bearing thisg in mind, it seems to me that there is

much to-be-said-for the view—that-when the Act makes it an. e—me— .

offence fer a person, sumaoned to give evidence before a
commission, to refuse to take the ocath, then, in the absence
of any valid modification or regulation to the contrary, the
"commisgion" in this context means all the members of the
commigsion sitting together. There are two points which

I would emphasize in this connection. Firstly, if it does
not mean all the members of the commission, sitting together,
what does it mean? In the case of a commission such as the
present one, consisting, as it does, of a chairman and

nine members (ten in all), must a majority be present; or

has the commission carte blanche in the matter? Can a

witness who refused t0 give evidence be convicted under
section 6 where upon attendance, he found himself before,

say, only two members of the commission, or only the chair-

man? Various answers to these gqueries were advanced in 7

the course of argument. I found none of them satisfying.

Secondlyes.-./
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Secondly, it can, in my view, make a substantial difference

———

to an.ﬁﬁﬁillih; witness whether-ér not the full commission is
present when he is required to give evidence. Naturally,
this would not always be the case; but it could often be

the case. And, indeed the present case provides an in-
stance of that. Where the personal conduct of & witness

is the very subject-matter of a commission's terms of referen-
ce, it may be of,oonsideraﬁle moment to him that all the mem-—
bers of the commission should have an opportunity to hear *
his evidence, put questions to him and form their own indi-
vidual judgments in regard %o his evidence. Moreover, in

my view, it is no answer to say that he can refuse to give
evidence vefore a gitting where all are not present and

then plead "sufficient cause" if and when charged under
section 6(1). If a sitting comprising less than the full

memnbership of the commission is a vallidly constituted sit-

ting of the commission for the purposes of section 6, then
it is difficult to see how a refusal to give evidence before

such..".t./
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such a body could be justified on the grounds of "sufficient

causen... — S - —— e—
It is argued that such a conclusgion would cause

great inconvenience, especially in the case of commissions

consisting of a substantial number of persons. Arguments

i

ab inconvenienti should not be pressed too far, particularly

where, as in this case, the inconvenience can readily bve
obviated. Thue, a requirement of full attendance at a
sitting of a commission, where a witness is required to
give evidence, could be ameliorated by simply providing
for a quorum in regulations made under section 1(1).
Whatever, in general, the position may be under the

Act as such, the present case depends rather on its own
facts in that the State President, by making regulations
16, 17 and 18, has substantially modified the position.

These regulations read as follows:

"16.‘ The Commission may appoint one or more
committees consisting of such members of the
Commission as it may think fit, to hear evidence
and addresses in respect of any particular mat-
ter on behglf of the Commisgion: Provided that

theeo.o/
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the Chairman or the Vice-chairman of the
Commission shall be a member of such a com—
mittee.

17. Tor the purposes of the application of
regulation 16, such a committee shall be deemed
Yo be the Commission.

18. When the Chairman is absent from a sit-
ting of the Commission and the Vice-chairman
of the Commission is present thereat, he shall
act as Chairman, with all the duties and powers
of the Chairman."
It appears that in pursuance of the power thus granted to it
under regulation 16 the full Commission resolved that two
committees, each consisting of 6 members {(the chairman and
vice-chairmen being appointed to both committees), be appointed;
one of them with reference to the Christian Institute and one
with reference to another organisation under investigation.
It was before four members of the former committee that the
respondent was required to give evidence.
I have little doubt that it was competent for the
State President, in the exercise of his powers under sec—
"7 tion 1(1) of the Act, to make these Tegulationss - It seems—
to me that the regulations could fall either under the

POWETersoens/
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power to confer additional powers on the Commission (subpara.
(i). ), or_to_provide_for procedures to_be_followed (subpara._  _
(ii) ), or to provide generally for matters considered to
Ceubpara. (i) ).
be necessary or expedientA It follows that I cannot agree

with the suggestion that the regulations are in any respect

ultra vires. I accept, too, that in terms of the regu-

lations it was competent for the Commission to appoint a
committee to hear witnesses giving evidence in regard to
tﬁe Christian Insti%ﬁte and tﬂat for fhis purpose the
committee would be deemed to e the Commission. It would
follow that, had respondent been called upon to give evi-
dence before the full committee appointed to hear evidence
relating to the Christian Institute, his refusal would, in
the absence of gufficient cause, have congtituted a contra-
vention of gsection 6(1). But it ig clear that this did

not happen. Only four members of the committee were pre-

sent when he was required to take the ocath, What I hzve—

said in regard to the meaning of "commission®" in the con-
text of section 6(1) applies equally where by competent

statutory regulation a body other than the Commission has

conferreds e/
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33

conferred upon*certain of the powers of the Commission

- S —— ——

é;é is deéméd; gggrfhose poﬁere, to be ﬁhe Commission.
To put it succinctly, my view is that, for the purposes

of section 6(1), read together with regulations 16 and'17,

a committee appointed by the Commission in terms of regu-

lation 16 means the full committee acting together.

It was argued that because two members of the Com-
mission were appointed to both committees it was to be in-
ferred that each committee was not intended always to operate
with its full complement., It is by no means clear to me
that this is a necessary inference; but, in any event, it
is not the Commission's intention but the intention under-—
lying the regulation that is of relevance. If the regu~
lation, properly interpreted, means the full committee,

then the intention of the Commisgion cannot change that.

It was further argued thet regulation 16 confers upon the

Commission an untrammelled discretion in the appointment
of such committeese That may be, but when a committee

haS'.'oo./
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has been appointed by the Commission to act, it is that

committee, and nothing less, that must act — unless and

until the Commission, by an appropriate resolution, changes
its composition. Moreover, it is only the Commission
that can make any such change: the committee itself is not
empowered to do sgo.

Nor do I think that the position can be assumed to
heave been regularised by the application of the omnia

praeswmuntur rite esse acta principle. The facts in re-

gard to the appointment of the committees were first can-
vassed during the hearing ef the appeal by the Transvaal
Provincial Divisione This is fully explained in the judg-
ment ef that Court as follows:

"Met verwysing na die pasgemelde regulasies,
is dit nodig om sekere verdere feite te vermeld.
Tydens die verhoor van die appellant voor die
landdros, is geen ondersoek ingestel na die vraag
of die vier lede van die kommigsie voor wie die

appellant op die 24ste September 1973 verskyn het,
'n komitee was wat aangestel was ingevolge artikel
16 van die regulasies nie; volgens die getuienis
in die oorkonde was dit 'n moontlikheid wat nie

ultgesluit was nie. Toe hierdie punt ter sprake
gekome. ../
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gekom het aan die begin van die beredenering

van die appel voor ons, en dit geblyk het dat daar
'n .gevaar bestaan dat die saak op hierdis aspek
na die landdros terugverwys sou moes word, het
mnr. Rees, wat namens die Staat verskyn het, 'n
be8digde verklaring van die sekretaris van die
kommissie aangebied, waarin die tersaaklike feite
uiteengesit word, en mnr. Kriegler, namens die
appellant, het homself bereid verklsar om daardie
feite formeel te erken. Die feite is dus by
wyse van ooreenkoms voor ons geplaas, en die
appredl is beredenzer op die grondslag agof daar-
die feite in die oorkonde vervat was; en dit is
ep daardie grondslag wat die apptl behandel moe?d
word.,

According to the affidavit referred to a resolution was
taken on 6 June 1973 by the full Commission appointing the
aforementioned committees. There is no suggestion that

any other relevant resolutions were taken by the Commis-
sion. This is the evidence which the State elected to

place before the Court a guo after the question as to whether
the four members before whom respondent appeared constituted

g committee appointed in terms of regulation 16 had been

pertinently raised. 7In the circumstances I do not think

that there is any room for the application of the above~

mentioned presumption.
I....O.'./
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I am very conscious of the faet that the point now
in igsue was not raiged by the respondeént ‘whén he appeared S
on 24 September. He stated a number of grounds of ebjection
to giving evidenoe; but not this one. I do not think,
however, that this can affect the positione. It is a mat-
ter of principle. The respondent refused to give evidence
and, as I see it, the sole issue, at this stage, is whether
hig_refusal took place b??ore a properly constituted sitting
of a committee pwewesdy cmpowered under regulationl16 to
hear his evidence. If the body in question was not such a

comnittee, then no offence was, in my view, committed.

For these reasons I would dismiss the appeal.

.




IN DIE HOOGGEREGSHOF VAN SUID-AFRIKA

( APPELAFDELING)
In die sask tussen: T ———
DLE STAAT Appellant
en
C.F. BEYERS NAUDE Re spondent

CORAM: RUMPFF, H.R., BOTHA, TROLLIP, RABIE gt

CORBETT, A.RR.

. VERHOOR: . 4.11.1974. GELEWER: 2.12.1974,

-0 I TSPRAAK

RUMPFF, H.R. 2

In Julie 1972 het die Staatspresident, luidens
GoewermentSKenniséawing No. 3613, wat in die Otaatskoerant
ven 14 Julie 1972 wverskyn, m Kommissie wvan ondersoek aangestel
bestaande uit m voorsititer en agt ander lede.- Uit die opdrag

van die Kommissie blyk dit dat ondersoek gedoen moet word

na die doelstellings en bedrywighede van sekere organisasies,

waaronder die Christelike Instituut van Suidelike Afrika,

na/ooooo

———
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van die verrigtinge en van name ven getuies en die bevoegdheid
om m perseel te betree en dokumente in beslag te neem.

Artikel 3 (3) van Wet No. 8 van 1947 wat nie van toepassing

gemaak is nie, lees s00s volg:

oIndien die voorsitter van m kommissie dit
vereis moet m getuie, voordat hy getuienis
afl8, m eed afl8, of n bevestiging maak, en
die“eed word opgel8 en die bevestiging
afgeneem deur die voorsitier van die kommissie
of sodanige beampte van die kommissie as wat
die voorsitter mag aanwys.,"

Die regulasie wai handel oor die opl& van die

eed is regulasie 6 en dit lul aldus:

wDie Voorsitter of m beampte deur die Voorsitter
in algemeen of spesiasl daartoe gemagtig, 18
n getule wat voor die Kommissie verskyn, -
die eed op of neem van hom m bevestiging af,"

Artikel 4 van 3ie Wet bepaal dat onderhewig aan
gekere voorbehoude, sittings van die kommissie openbasr moet wees,
Regulasie 8 bepaal egter dat die naam van m getuie en inligting

wat sy ldentiteit mag openbaar, op sy versoek nie gepubliseer

mag word nie en regulasie 10 bepaal o.a. dat die verrigtinge

van die Kommissie nie gepubliseer mag word nie.

By/oooo
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By proklamasie No. 138 wvan 1973, wat in die

Staatskoerant van 6 Junie 1973 verskyn, het die Staatspresident
die volgende nuwe regulasies toegevoeg tot die reeds bestaande

regulasies:

pl6. Die Kommissie kan een of meer komitees
aanstel, bestaande uit die lede van die
Kommissie wat hy goeddink, om ten behoewe van
die Kommissie getuienis en beto€ aan te hoor
ten opsigte van enige besondere saak: Met
dien verstande dat die Voorsitter of die
Ondervoorsitter van die EKommissie n lid van
80 m komitee moet wees,

17. Vir die doeleindes van die toepassing
van regulasie 16 word so m komitee geag die
Kommissie te wees.

18. Wanneer die Voorsitter afwesig is van
n sitting van die Kommissie en die Ondervoor-
sitter van die Kommissie daarby bteenwoordig is,
tree hy as Voorsitter op, met al die pligte

en bevoegdhede van die Voorsitter."

Dit is onnodig om te verwys na Goewerments-

kennisgewings waarvolgens lede van die Kommissie in die loop

van die tyd vervang is of waarvolgens die totale getal van

nege lede blykbaar vermeerder is tot tien lede. Op 6 Junie
1973 het die Kommisgie besluit om twee komitees uit sy lede
gan te stel wat elk uit ses lede bestaan het. Die eerste

_ kOmi‘tee/. Tseas.
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komitee het gestaan onder voorsitterskep van mnr. A.L. Schlebusch
en die tweede onder die voorsitterskap van die ondervoorsitter
van die Kommissie. Die eeréte komié;eﬁis oﬁgedr; om ondersoek

te doen na die Christelike Imstituut van Suidelike Afrika, waarvan
appellant die direkteur is. Later is m degvaarding aan respon-
dent beteken om op 24 September 1973 as getuie voor die Kommissgie
te verskyn., Op daardie datum was die Kommissie verteenwoordig
deur vier lede van die eerste komitee insluitende die voorsitter,
mnre A.D. Schlebusche Nadat die voorsitter dit van hom vereis
het, het respondent geweier om die eed af te 18 of vrae te beant-
woord en hy het m dokument oorhandig wasrin die redes vir sy
weiering (wat nie op die samestelling van die Kommissie of
komitee betrekking gehad het nie) uiteengesit word. Nadat die
bepalings van artikel 6 van die Kommissiewet onder sy aandag

gebring is, het hy volhard in sy weiering. Artikel 6 lees soos

volg:
26 (1) Iemand wat gedagvaar is om voor m kommissie

. te verskyn en getuienis af te 18 of m boek,
_dokument of onderwsrp oor-te 1l8-en wat sonder —
voldoende rede (waarvan die bewyslas op hom rus)
in gebreke bly om op die tyd en plek in die
dagvaarding sangegee, te verskyn, of om aanwesig
te bly totdat die ondersoek voltooi is of
totdat die voorsitter van die kommissie hom

- e
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verlof gegee het om weg te bly, of Wat na

_ _verskyning weier-om -as geluie die eed af te 1&—
of m bevestiging te maak nadat die voorsitter
van die kommissie dit van hom vereis het of wat,
na eedaflegging of bevestiging, weler om elke
wettiglik aan hom gestelde vraag ten volle en op
bevredigende wyse te beantwoord, of wat in
gebreke bly om m boek, dokument of onderwerp
oor te 18 wat in sy besit of bewaring of onder
sy beheer is en tot oorlegging Waarvan hy gedag-
vaar is, is aan m misdryf skuldig en by skuldig-
bevinding strafbaar met m boete van hoogstens
vyftig pond of met gevangenisstraf van hoogstens
ses maande of met beide daardie boete en
gevangenisstraf.

(2) Iemand wat, nadat hy die eed afgel8 of m
bevestiging gemaak het, omirent enige onderwerp
valse getuienis voor m kommissie afl8 met wete
dat daardie getuienis vals is, of terwyl hy
nie weet of glo dat dit juls is nie, is aan
m misdryf skuldig en by skuldig-bevinding
strafbaar met m boete wvan hoogstens honderd pond
of met gevangenisstraf van hoogstens twaalf
maande of met beide daardie boete en gevangenis-
straf,"

-

Respondent is daarna voor m streeklanddros
aangekla weens die oortreding van hierdie artikel. Hy het
onskuldig gepleit.  Nadat_die betrokke Staatskoerante by-die— -
verhoor ingehandig is en die sekretaris van die Kommissie

Z
forme & getuienis afgelé het, het respondent getulenis afgelé

en/ooooo
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—7-d

en, luidens die ultsprask van die landdros, breedvoerig verwys -

na die dokument wat hy aan die voorsitter van die eerste
komitee oorhandig het. Skynbaar het die respondent m teologiese
opleiding gehad en was hy op een tyd predikant totdat hy van
gy amp onthef is. ILater het hy in die politiek verseil gerask
in die sin dat hy openlik teen die regeringsbeleid van gpart—
heid propageer omdat dit volgens sy mening onchristelik is,
Uit die uitsprask van die landdros blyk dit dat respondent
ge beswgar om die eed af te 18 en getuienis af te 18 o.a.
daarin gele¥ was dat (a) die lede van die kommissie uit lede
van die Parlement bestaan, (b) die Kommissie se verrigtinge
nie openbaar is nie, (c¢) die regulasies nie voorsiening maak
vir behoorlike regsverteenwoordiging nie en (@) daar nie m
geregltelike kommissie van ondersoek amangestel is nie. Die

respondent se verweer is verwerp en hy is skuldig bevind.

- o — ammn — Jp—— — e

pnBeboet R50-- of een maand gevangenisstraf
plus n verdere drie maande gevangenisstraf
wat vir drie jaar opgeskort word op voorwaarde
dat Besk. nie veroordeel word weens oortreding

van/eeees
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van Art. 6 (1) van Wet No. 8 van 1947, soos
T - — ~—  gewysig, gepleeg gedurende die tydperk van
opskorting nie."

-

Sy app®l het voor twee regters van die Trans-
vaalse Provinsiale Afdeling gedien. Daardie hof het sy appel
gehandhaaf en die skuldigbevinding en vonnis texr—syde gestel.
Uit die uitspraak van die hof g guo blyk dit dat namens
regpondent drie gronde aaﬁgevoer is waarop die appdl moes

slaag, nl,:

n(1) Die liggaam voor wie die appellant op die

- 24ste September 1973 verskyn het en geweier
het om die eed af te 18 en te getuig, was
nie m liggasm wat behoorlik saamgestel was
as ,n kommissie! binne die bestek wvan
artikel 6 van die Wet nie, en gevolglik het
die appellant se gemelde welering geen
oortreding van dsardie artikel daargestel
nie.

(2) Die regulasies deur die Staatspresident

"~ ultgevaardig in Proklamasie 164 van 1972
en Proklamasie 138 van 1973 is ultra vires
met betrekking tot die Staatspresident se
bevoegdhede scos verleen in artikel 1 van
_g;EAWle_gg‘qgg_yo;genﬁe_opﬁigie_:___ —

— T T (a) regulasies 5, 7, 10 en 12, omdat hulle

strydig is met die bepalings van artikel 4
van die Wet;

(b) regulasies 16 en 17, omdat hulle
{foorgee om die kommissie te magtig om

n gedeelte van sy opgelegde task aan m
komitee of komitees te delegeer.

—_ — - _- — - - o 7 S (—3)7000-0
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(3) Daer is op m oorwig van waarskynlikhede
bewys gelewar dat die appellant (voldoende
rede' gehad het om te Weler om die eed af
te 18 en te getuig, binne die bestek van
artikel 6 van die Wet."

-

Ten opsigte van hierdie gronde het die hof

a guo hom soos volg ultgedruk:

nVanwe¥ die gevolgtrekking waartoe ons gekom
het met betrekking tot die eerste wvan die
bogenoemde drie appdlgronde, sal dit onnodig
wees om in hierdie ultspraak die tweede en
derde app2lgronde te behandel. Gevolglik
word daar hieronder alleenlik verwys na
godanige feite, oorwegings en argumente as
wat ter sake is met betrekking tot die eerste
sppelgrond, en word aangeleenthede wat net
betrekking het op dle ander twee appdlgronde
verder buite beskouing gelaat."

-

Teen die unitsprask van die hof a quo kom die
Staat tans in hofr beroep in hierdie hof kragtens artikel 105
_ van Wet 32 van 1944. Voor ons is gel8 m band bevattende
afskrifte van'die noodsagaklike stukke maar slegs m klein

gedeelte van die getuienis van appellant wat voor die landdros

afgelé is, Die res van sy getulenis is klaarblyklik met
toestemming van die respondent uitgelaat. Weens hierdie feit

was ek sanvanklik onder die indruk dat respondent by coreenkoms

- - e . - .afstand/eeess - -
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afstand gedoen het van die ander twee gxonde waarop

hy hom in die hof g quo beroep het. Eers die betoog-

hoofde van sppellant het die ware posisie openbaar deurdat
op die laaste bladsy daarvan gevra is dat die appdl moes
slaag en die sask na die hof g guo terugverwys word,

Die hedoeling wes dus om glleen die enkele regspunt

te beredeneer wat deur die hof a guo beslis is. Dit is

dan ook gedoen en die gevolg is dat indien die eppellant

gsou alasg, die sask terugverwys moet word ns die hof g guo
om Sy beslissing te gee oor die ander gronde wat wel

daar beredeneer is, maear wat nie voor hierdie hof beredeneer
is nie, en dus nie hier beslis kan word nie. Ek kan nie
begryp waarom die wverteenwoordigers van die Staat op hierdie
prosedure besluit het nies Sou die hof g gquo daarmee
volstaan om m beslissing te gee oor een van die twee oorbly-
wende gronde, sou daar Weer m appdl kon Wees na hierdie - - -
hof en indien die app®l nie in sy geheel voor hierdie
hof beredeneer sou word nie, sou daar selfs vir m derde
keer geappelleer kan word, Dit ismn

T . . " gprekende/esses
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sprekende voorbeeld waarom hierdie hof in beginsel ten sterkste

gekant is teen die verhoor van m appel stuksgewyse. In enkele
gevalle van m besondere aard word m uitsondering gemaak maar
dit is nie op die huidige geval van toepassing nie. Gedane
sake het geen keer nie, maar dit moet duidelik verstaan word
dat in die toekoms, in gevalle soos die onderhawige, hierdie
hof nie bereid sal wees om toe te laat Wat in hierdie saak
gebeur het nie.

Wat die uitspragk van die hof a guo betref,
is dit nodig om enkele passasies daarvan aan te haal om aan
te toon hoe die hof tot sy bevinding gekom het. Ter aanvang
het die hof g guo hom op die volgende standpunt gestel:
«Dit was gemene smak in die beredenering voor
ons dgt die Staatspresident se bevoegdheid om
n kommissie van ondersoek in te stel, m oor—
spronklike bevoegdheid is wat nie aan die
bepalings van die Wet ontleen is nie (vgl.
Bell v. Van Rensburg N.O0. 1971 (3) S.A. 693 (C),
op 705G -~ 706D)., Waar die Staatspresident . .
egter so m kommissie aangestel het en die
bepalings van die Wet daarop van toepassing
gemaak het, dan is dit duidelik dat die omvang

van m persoon se strafregielike aanspreeklik-
heid ten opsigte van m welering om voor daardie

kommissie/eeess
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kommissie te getuig, as ultgangspunt bepaal moet
word aan die hand van die bepalings van dile Wet self.

Ons is van mening dat die uitdrukking m kommissie'
in die inleidende gedeelte van artikel-1 (1) van ~
die Wet, beteken: ,m kommissie bestaande uit al

sy lede's. Dit is na ons oordeel die natuurlike

en voor die hand liggende inhoud van die uitdrukking.
Dit is trouens nouliks denkbaar dat die Wetgewer
na yn kommissie' wat deur die Staamtspresident
aangestel is en"wat uit meerdere lede bestaan,

sou verwys in enige ander sin as betekenende die
aldus aangestelde kommissie in sy geheel, met

al sy lede. As dit die betekenis van ,n kommissie'
in artikel 1 (1) van die Wet is, soos ons meen
klaarblyklik die geval is, dan dra dieselfde
uitdrukking in die res van die Wet, soos in artikel
3 (1), en in die besonder in artikel 6 (1), prima
facie dieselfde betekenis."

In die hof & guo is namens die respondent
aangevoer dat wanneer die wetgewer bedoel dat m statutére
liggaam kan funksicneer met minder as sy voltallige ledetal,

daar uitdruklik n kworum voorgeskryf word. In hierdie verband

ne,/
is daar etlike wette en beslissings verwys. Namens die Staat

is aangevoer dat die sake Waarna verwys is, betrekking het

op liggeme wat judisifle of quasi-judisi&le bevoegdhede uitoefen.
Die uitspraask van die hof a guo aangaande hierdie betoog, lees

8008 volg:

Na/ooo-o



wNa ons mening is dit egter nie nodig om dile gonoemde
gake te ontleed met die oog op die aard van die
bevoegdhede van die liggame wat daar ter sprake was
nie, omdat ons van oordeel is dat die onderskeid tussen
judisi®le en quasi-judisi®le bevoegdhede, aan die een
kant, en andersoortige bevoegdhede, aan die ander kant,
nie pdr se die antwoord bied op die vraag

onder bespreking nie. In Schierhout se saak, supra,
het Hoofregter INNES dieé posisie 8008 volg gestel:

,¥e were referred to a number of suthorities in support
of & principle which is clear and undisputed. When
several persons are appointed to exercise judicial
powers, then in the absence of provision to the
contrary, they must all act together; there can only
be one adjudication, and that must be the adjudication
of the entire body e..s And the rule wWould apply Wwhen-
ever a number of individuals were empowered by Statute
to _deal with any matter as one body; +he action taken
would have to be the joint action of them 8ll eceeeey
for otherwise they would not be acting in accordance
with the provisions of the Statute. It is those
provisions which in each instance must be regardedesss’
(onderstﬁ%ing is ons eie). | -
Dit uiteindelike vraag is dus: wat was die bedoeling
van die Wetgewer, soos dit blyk uit die bepalings

van die wet?"

Wat die werkswyse van die Kommissie betref,

het die hof g gquo bevind dat ,wanneer dit gaan oor die kwesale

van eedoplegging van getules en getulenislewering as._sodanig,
meer in die besonder met die oog op die bepalings van artikel

6 (1) van die Wet, dan word dit nog steeds vereis dat die

Kommj-ssie/o ceew



Eommissie gua kommissie moet optree, d.W.s. terwyl al sy lede

aanwesig is"e. Die hof g gquo se benadering is soos volg:

.

wDit kan argumentsonthalwe in die guns van die
Staat aanvaar word dat die geldigheid ven n
kommisgie se verslag en aanbeveling nie aangetas
-word deur die feit dat al die lede van die
kommissie nie by elke stap in die wvoorafgaande
werksasmhede aanwesig was nie, selfs waar getuienis
aangehoor is. Dit ken verder ook argumentsonthalwe
aanvaar word dat die Wetgewer, vanwe¥ dle bepalings
van artikels 1(1)(b)(i), (ii) en (iv), m verdeling
van werksasmhede onder verskillende lede van die
kommissie as m moontlike werkswyse van m kommissie
beoog het, selfs wat beiref die aanhoor van getulenis,"

-

Maar ommiddellik daarop is ges8:

Maar al hierdie veronderstellings mask dit nog
nie moontlik om artikel 6(1) van die Wet uit

te 18 op die wyse wat deur die Staat voorgestel
word nie. Die algemene werkswyse van m kommissie
is een ding, maar die bepaalde strafsanksie wat
in artikel 6(1) geskep word, is m ander. Scos
ons reeds ges8 het, meen ons dat ,n kommissie'
in artikel 1()l) wvan die Wet klaarblyklik verwys
na m kommissie wat bestaan uit al sy lede, en
prima facie beteken ,m kommissie' dan in artikel
6(1) dieselfde,." - a

Aangaande die feit dat_die respondent woor- --— - -
vier van die ses lede van die komitee verskyn het, het die

hof a guo die volgende ges8:
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nIn die eerste plek blyk dit uit die feite
vroe8r aangehael det die appellant nie voor

mn deur die kommissie aangestelde komitee verskyn
het nie, maar slegs voor 4 van die 6 lede van

go m komitee. Die bepaling ven artikel 17 ven
die regulasies, dat 80 m komitee' geag word

die kommissie te wees, verwys klaarblyklik na

n komitee wat /i deur die kommissie kragtens
artikel 16 aangestel is, as geheel, en nie na
sommige lede van die komitee nie., Dit blyk nie
uit die getuienis dat die betrokke komitee ooit
sy bevoegdhede asn van sy lede oorgedra het nie,
maar selfs al sou die komitee voorgegee het om
dit te doen, dan sou so m oordrag a-eadddies na
ons mening kragteloos gewees het vanwe¥ die
toepaslikheid van die refl delegatus delegare
non potest.

In die tweede plek, en in ieder geval, is ons
van oordeel dat artikels 16 en 17 van die
regulasies, met spesifieke verwysing na die
toepassing van artikel 6 (1) van die Wet, ultra
vires is ten opsigte van die bevoegdhede van

die Staatspresident kragtens artikel 1 (1) van
die Wet. Ons spreek geen mening uit met betrek-
king tot die geldigheid van hierdie regulasies
op enige gebied anders as die toepassing van
artikel 6 (1) nie. Maar wat artikel 6 (1)
betref, het ons hierbo reeds bevind dat die
Wetgewer bedoel het om die bhetrokke gedrag wat
in die artikel uiteengesit word, strafbaar
te_maak slegs indien die betrokke weiering om..
te getuig plaasvind voor m voltallige kommissie.
Dit synde die geval, het die Staatspresident
geen bevoegdheid gehad om by wyse van regulasie
die trefwydte van die artikel te verbreed tot

m omvatting van die geval waar m gedagvaarde
persoon voor lets minder as die voltallige
kommissie verskyn nie."

. Fo/urens
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Na my mening het die hof a guo gefouteer, eerstens,

om die betekenis van die woord ,Kommissie" in artikel 6 van die

-~
-~

Wot gevind moet word, en, tweedens, om as uitgangspunt die ant-
woord te aanvaar, wat wesenlik die geskil is, nl., dat die uit-

drukking ,kommissie” in die inleidende gedeelte van artikel 1 (1)

-

van die Wet beteken: ,n kommissie bestaande ult al sy lede".

-

Dit skyn my of in hierdie opsig daar m petitio principii was.
Dit 19 gemene sask dat die Kommissie aangestel
is kragtens die prerogatief van die Staatspresident, wat deur
artikel 7 (4) van die Grondwet van die Republiek van Suid-Afrika
san hom toegeken is, en wat die koninklike prerogatief onder
die Engelse reg in sy persoon gekontinueer het. Hierdie scort
kommissie het unieke elenskappe en die aard van die kommissie
kan o.,a. afgelei word van gegewens wat versamel is en wat
verskyn in die uitspreak in die Bellsaak, suprase Dit ismn

kommissie wat felte inwin en m aanbeveling san die Staats~

——————— —

«ﬁr;;ideﬁ% fggrié soﬂdef—&aéwéieiRééériné-eﬂigsi;; &;ara;ﬁf_“
gebind is. Skriftelike en mondelike getuienis kan verkry

word maar 0ok kan vertof asangehoor word., Wesenlik is die

kOMiSSie/o sease



-17 -

kommi.ssie nie meer as m adviserende liggsam tot die uitvoe-

————

rende gesag nie, vgl. Minister of the Interior v. Bechler and

Others, 1948 (3) S.A. 409 (A) te bl. 454, Dit isg m.i. duidelik
dat die Staatspresident kan gelas hoe die kommissie sy werk
moet verrig en dat by afwesigheid van enige spesifieke
instruksies van die Staatspresident so m kommisesie gy ele
werkswyse kan bepaal. Indien s0 m kommissie uit twee lede

- sou bestaan, sou hulle kon ooreenkom dat die een 1id m beépaalde
deel van die aangewese onderwerp sal ondersoek terwyl die ander
lid die ander deel sal ondersoek, Dieselfde prosedure sou

deur 8o m kommisgsie gevolg kon word afgesien van die getal lede
van die kommissie, m.a.w., die kommissie kan self besluit watter
lede bepaalde ondersoeke moet waarneem. Informasie so ingewin
gal onderling beskikbasar gestel en bespreek word, waarna
verslag aan die Staatspresident gedoen sal word.

Die bepalings van artikel 1 van die Kommissiewet

No. 8 van 1947 lees soos volg:




w(1l) Wanneer die Staatspresident, voor of ns die
inwerkingtreding van hierdie Wet, m kommissie aangestel
het (wat hieronder m (kommissie'! genoem word) om m saak
van openbare belang te ondersoek, dan kan hy by proklamasie
in die Staatskoerant-

(a) die bepalings van hierdie Wet of enige ander wet
met betrekking tot daardie kommissie van toepassing
verklaar, behoudens die wysigings en uitsonderings
wat hy in die proklamasie bepaal; en

(b) regulasies met betrekking tot daardie kommissie
uitvaardig-

(1)

(1)

(iidi)

(iv)

wat bykomende bevoegdhede aan die kommissie
verleens;

wat voorsiening maak vir die wyse waarop die
ondersoek ingestel moet word of die prosedure
wat daardby gevolg moet word of vir geheim-
houding;

wat hy nodig of diensatig ag om te verhinder
dat die kommissie of m 1id van die kommissie
beledig, neergehaal of verkleineer word of

dat die verrigtinge of bevindings van die
kommi ssie benadeel, befnvloed of wvooruitgeloop
word;

wat oor die algemeen voorsiening maak vir alle
aangeleenthede wat hy nodig of dienstig ag

om vir die doeleindes van die ondersoek voor
te skryf.

(2) = EKragtens paragraaf (b) van subartikel (1) uitge-
vaardigde regulesie kan vir m oortreding daarvan of versuim
om dit na te kom voorsiening maak vir strawwe by wyse van—

{(a) in die geval van m regulasie bedoel in subparag- .

'”“'%faaf (1), (41) of (iv) van genoemde paragraaf,
n boete van hoogstens tweehonderd rand of gevan-—
genisstraf vir m tyd van hoogstens ses maande;
(b) 3in die geval van m regulasie bedoel in subparag-
?raaf (iii) van genoemde paragraaf, m boete van

hOOgStenS/. sees



- 19 -

hoogstens duisend rand of gevangenisastraf vir
n tydperk van hoogstens een - jaar. -

(3) Ondanks andersluidende bepalings ven die een of
ander wet is m landdroshof bevceg om enige straf op te
18 wat by so n regulasie voorgeskryf is."

Artikel 2 handel oor waar m kommissie kan sit.
Artikel 3 handel oor die bevoegdhede aangaande getuies. Sub-
artikel (1) van artikel 3 bepaal dat onderhewig aan sekere voor-
behoude sittings van die kommissie openbaar moet wees. Artikel
4 is hierbo genoem en artikel 5 mazk die opsetlike steuring ﬁan
n kommissie se verrigtinge strafbaar. Artikel 6, die laaste
meteri¥le artikel van die Wet, is reeds hierbo sangehaal.

m Bestudering van die inhoud van die Wet toon
myns insiens aan dat die wetgewer nie beoog het om, deur die
toepagsing daarvan, die aard van die kommissie te verander nie.
Indien die Wet deur die Staatspresident van toepassing gemaak"
word, kry persone na wie, of verenigings of instansies waarna,

m ondersoek. ingestel moet word, geen regte teenoor die uitvoerende
gesag wat hulle vantevore nie gehad het nie, ¥Wat wel gebeur, is

dat m sekere beskerming aan die kommissie gegee word en dat die

manier/. ccee
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- —— —— . . e —

manier waarop getulenis ingewin kan word, deur sanksies
meeYy effektief gemaak word. Getuies kan nou gedagvaar
word (wat sonder die toepassing van hierdie Wet nie kan
gebeur nie) en weiering om getuienis af te 18 word straf-
baar gemask. Die toepassing van die Kommissiewet maak ook
nie van die kommissie m sogenaamde ,statutére liggzam" nie.
Sy oorsprong is nie die Kommissiewet nie., Aan die ander
kant volg uit die toepassing van die Wet op m Dbepaalde
kommissie, dat daardie kommissie, vir sover hy hom op die
bepalings van die Wet wil beroep, moet voldoen aan die
regulasies wat deur die Staatspresident uitgevaardig mag
word.

Die inherente reg van m kommigsie om sy ele

werkswyse vas te stel, word myns insiens, deur die wetgewer

erken deur die bepalings van artikel 1 (1), wat aan die

Staatspresident bevoegdheid gee om (indien hy wil) regulasies

uit/goooo
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uit te vaardig wat voorsiening mask ,vir die wyse &aardﬁ
die ondersoek ingestel moet word of éie progsedure wat
daarby gevolg moet word". Indien sodanige regulasies

nie uitgevaardig word nie, sal die kommissie &y ele wyse
ven ondersoek moet bepasl. Hierdie einste bepaling in
artikel 1 (1) van die Wet is m.i. lynreg in stryd met die
stelling van die hof g guo dat die wetgewer bedoel het
dat, vir doeleindes van artikel 6 van die Wet, m kommissie
beteken m kommissie bestaande uit al sy lede. Immers,
indien die Steatspresident by regulasie sou bepaal, bv.,
dat by die uitvoering van die taak van m kommissie m
bepaslde kworum aanwesig moet wees, dan sou die bepaalde

kworum geregtig wees om die getuienis aan te hoor en sou

die woord ,kommissie" in artikel 6 beteken m kommissie

-
-

bestaande uit die bepaalde

kWOM/OOOOQ
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kworum. Luidens artikel 1 (1) kan die Staatspresident die

Kommissiewet of enige ander wet van toepassing verklaar

ysbehoudens die wysigings (.modificationsz in die Engelse teks)

-~

- -

en uitsonderings wat hy in die proklamasie bepaal". Die Kommi s-—
siewet of ander wette bly natuurlik as sodanig bestaan maar

deur die regulasies kan die uitwerking van die Kommissiewet of
ander wette vir doeleindes van m besondere kommissie gewysig
word., Luidens regulasie 16 kan die Kommlssie een of meer
komitees asanstel, bestaande uit lede wat die Kommissie goeddénk,
om getulenis en beto¥ aan te hoor ten opsigte van enige besondere
sask., Selfs indien daar twyfel sou bestaan of m komitee wat
deur die Kommissie aangestel word, as die Kommissie beskou kan
word vir doeleindes van artikel 6 van die Wet, indien 4it van
toepassing gemaak is, is hierdie twyfel deur regulasie 17 uit
die weg geruim. Regulasie 17 bepaal dat, vir doeleindes van
regulasie 16, m komitee geag word die Kommissie te Wees. Klaars.
blyklik beteken dit dat wanneer so m komitee optree om getuienis

en beto¥ aan te hoor, hy optree met dieselfde bevoegdhede en

magte/.. see
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magte as wat die volle Kommissie besit. Die komitee kan dus

n getuie lasat dagvaar en kragtens regulasie 6 (supra) 1§ die
voorsitter van die komites of m dasrtoe aangestelde beampte, m
getule die eed op. Daar is, na my mening, geen regverdiging te
vind nie vir die standpunt van die hof a guo dat, selfs al word
aanvaar dat die lede van die Kommissie nie by el die werksaamhede
teenwoordig hoef te wees nie, hulle tog almal teenwoordig moet
wees Wanneer m getuie die eed afl8, Dit sou dan oc.a, beteken dat
ommiddellik nadat die eed afgel® is, al die lede nie meer by die
aanhoor ven getulenis teenwoordig hoef te wees nie, tensy hy op
een of ander stadium weier om vrae te beantwoord, m afleiding wat
myns ingiens asntoon tot watter markante anomalie 30 m vertolking
ken lei’s m Soortgelyke anomalie skuil in die betoog wat in hierdie
hof nemens respondent gelewer is, nl., dat indien n getuie wry-
willig getuienis afl8, die Kommissie nie voltallig hoef te wees by
die eedaflegging nie en dat, indien hy weiexr; om dle eed af te lé’

sy weiering moet plaasvind voor die wvoltallige Kommissie,

. J— ———

Die Bevinding van die hof a guo dat regulasies
16 en 17 ultra vires is, vir sover dit artikel 6 (1) van die
Kommi sgiewet betref, is ook gebaseer op die a priorl stelling

da't/..... .-
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dat die wetgewer bedoel het dat vir alle doeleindes die woord

,kommissie" in artikel 6 beteken m kommissie bestaande uit

-~

al die sengestelde lede. Na my mening het die hof g quo in
hierdie verband die bevoegdhede van die Staatspresident onder
artikel 1 van die Wet oor die hoof gesien. Artikel 1 van die
Wet mask voorsiening daarvoor dat die Wet toegepas kan word
sbehoudens die wysigings" wat in die proklemasie van die Staatg—
pregident verskyn. Wanneer reguiasie 17 dus bepaal dat m deur
die Kommissie benoemde komitee vir doeleindes van regulasie 16
geag word m komﬁissie te wees, dan beteken dit dat die wooxd

ykommissie" in artikel 6 omskryf word en ook m komitee insluit

-

wat deur die Kommissie benoem is. In hierdie opsig kan dit

is
ges@ word dat artikel 6 ,gewysig" {; die sin waarin die woorde

-

sbehoudens die wysigings" in artikel 1 (a) gebruik word.

-~
-

Regulasies 16 en 17 is dus nie ultra vires nie, vir sover dit

artikel 6 van die Wet betref, en die woord ,kommissie” in

artikel 6 beteken ook, in die huidige geval, m komitee deur

die Kommissie sangestel.
SQOS/aoooo
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Soos blyk uit die uitspragk van die hof a guo,

—_—_ —_— . - - L ——————— ————

het die hof hom beroep op m deel van die uitspraak in Schierhout

¥. Union Government, 1919 A.D. 30, op bI; 44, Ngagdat op bl. 44
gestel word dat wanneer verskele persone bencem word om gereg-
telike pligte uit te oefen, hulle tesame moet optree, word daar
ges8: ,there can only be one adjudication, and that must be

-~

the adjudication of the entire body (Billings v. Prinn, 2 W.Bl.,

p. 1017). And the same rule would apply whenever a number of
individuals were empowered by Statute to deal with any matter
as one body; the action taken would have to be the joint

action of all of them (see Cook v, Ward, 2 C.P.D. 255;

Darcy v. Tamer Rgilway Co., L.R. 3 Exch., pe. 158, etc.) for

otherwise they would not be acting in accordance with the
provisions of the Statute. It is those provisions which in
each instance must be regarded; and the gquestion here turns

- . ..——_upon the_construction.of sec. 2 (6) of Act 29 of 1912",.

In Cook v. Ward het dit gegaan oor m statutére raad m sgn.

wdrainage board", In die bylae tot die Wet was re¥ls wat o.a.

-
-~

voorsiening/.....
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voorsiening gemaek het vir m kworum, m meerderheidgbeslissing,
en ook vir die bevoegdheid om magte te delegeer gan m komitee.
Ten opsigte van m komitee was daar ook m re¥l wat m meerderheids—
beslissing bepasl het. So m komitee van drie lede is aangestel
met sekere maﬁe om m taak uit te wer. Die drie lede het onder-
ling ooreengekom dat elke 1lid m deel van die taak sou doem. Die
Court of Appesl het beslis dat die komitee sy opgelegde taak as
— een liggaam moes uitvoer. Iord Coleridge het o.a. op bl. 261

van die verslag gesé:

swThe 8th rule provides that 'a committee may meet
and adjourn as they think prdéper. Questions at
any meeting shall be determined by a majority

of votes of the members present; and, in case of
an equal division of votes, the chairman shall
have a second or casting vote,' Now, what was
done here was not done in striét conformity with
those provisions. Under clause 6 of the schedule
it may be that the board might have delegated
this power to a single member of their body.
They have, however, delegated it to three."

e B -V P dOTE . . .

- —

wNow, neither the rules, the provisional order,
nor the resolution appointing the committee
confer upon them the power of acting otherwise
than in concert. Being a plurel body, they
must conform to the regulations which govern

all such bodies, and must act according to the

LD . provisions/ee.




provisions of the 8th clause, which manifestly

.- - -contemplates-the bringing together of the whole-
of the members of the committee in order that
they may exercise a joint judgment in each case.”

In die Darcysaak het dit gegaan oor m raad van
direkteure van m maatskappy. Iuidens artikel 90 van die Com~

penies Clanses Act, 1845, wat in m maatskappy se ,special act”

-
-

ingelyf is, het die direkteure die bestuuramag oor die maatskappy

gehad en in artikel 90 is bepaal dat die direkteure ,shall hold

meetings at such times as they shall appoint for that purpose®,

dat 4in order to constitute e meeting there shall be present

at least the prescribed quorum™ en dat ,all questions shall be

-~

s

" determined by the majority of votes of the directors present".

-

Daar was ook m bepaling in die ,special act" dat die kworum van
die direksievergadering ten minste drie direkteure moes wees,

behalwe wanneer die getal tot drie verminder word, wanneer dit

twee moes wees,

Tydens m private onderhoud met twee direkteure,
het die sekretaris van hulle goedkeuring verkry (by Wyse van m
brief) om m regshandeling namens die maatskappy asan te gaan

(affixing/seees
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(affixing the company's seal to a bond). m Derde direkteur

-~

het hom op straat sy mondelinge goedkeuring gegee met die
belofte dat hy die brief later sou onderteken. In die saak
wat voor vier reglers gedien het, is beslis dat daar m vergade-
ring moes gewees het van die direkteure gs direksie. Soos

anr

Bramwell, B. dit uitgedruk het: ,This is clearly the intention
of the act; and it is an obvious ;onsideration that, if it were
otherwise, a quorum of directors might meet at one place with
power to act for the company and another quorum might, at the
same time, meet at another place, with equal power and come

t0 an opposite determination."

-~

In die Schierhoutsask het twee van die drie

lede, waaruit die Staatsdienskommissie bestaan het, m sekere
aanbeveling gedoen. Namens appellant is aéngevoer dat die
aanbeveling deur die volle kommissie moes gedoen gewees het.

Na oorweging van die bepalings van artikel 2 van Wet 29 van
1912, het hierdie hof tot die konklusie gekom dat m sanbeveling
van m meerderheid van twee lede m aanbeveling van die betrokke

kommissie/csese




 kommissie was.— -Wat die—Schierhoutsaak en die aangehaalde

Bngelse sake dus aantoon, is dat daar gekyk mocet word na die
bedoeling van die skepper van m regsgeldige benoeming van

m aantal persone om m besondere taak te verrig. Soos reeds
bevind, blyk dit weens die aard van die Kommissie, uit die
wil van die wetgewer, s008 uitgedruk in artikel 1 van die VWet,

en uit die regulasies deur die Staatspresident uitgevaardig,

dat dit die bedoeling was dat die Kommissie‘kan funksioneer
sonder om voltallig te wees.

Die laaste vraag wat beantwoord moet word,
is of die komitee, waar dit in hierdie saak oor gaan, by die
uitvoering van sy taak, voltallig moet wees vir doeleindes
van artikel 6 van die Wet. Socos uit die aanhaling van die
uitspraalk van die hof g quo blyk, is die volgende bevind:

sDie bepaling van artikel 17 van die regulasies, dat ,so0m

-~ ~

komitee'! geag word die kommissie te wees, verwys klaarblyklik——

~

na m komitee wat deur die kommissie kragtens artikel 16
aangestel is, as geheel, en nie na sommige lede van die

xomitee nie." Die hof g guo het geen redes uiteengesit nie

L L T waaromfesvee.




waarom tot die konklusie gekom is, behalwe in m passasie in die
uitsprask wat later aangehaal en behandel sal word. Ook hier
moet, na m&-mening, na die bedoeling gekyk %ord waé_ﬁlyk ui;mdie
skeppingsproses van so m komitee. By 8ie beocordeling van hierdie
bedoeling moet in gedagte gehou word det die Kommissie inherent
die mag het om te besluit hoe hy sal funksioneer by die
uitoefening van sy taak. Hy kan besluit dat een 1id m bepaalde
saalkk ondersoek, Die toepassing van die Wet, in die onderhawige
geval, verander die posisie alleen vir sover die regulasies
bepaal dat, indien m komiteée benoem word, die voorsitter of
ondervoorsitter 1id van die komitee moet wees, Afgesien

hiervan bly die inherente bevoegdheid van die Kommissie bestaan.
Die komitee word aangestel vir m beperkte doel nl. om ten

behoewe van die Kommissie getuienisren beto8 man te hoor,

Omdat so m komitee geag word die Kommissie te wees vir hierdie
doel, moet die verrigtinge van die komitee uit hoofde wvan
regulasie 2 genotuleer word, Wesenlik is die komitee dus m
instrument wat getuienis en beto® ontvang wat, omdat 4it

genotuleer is, later deur die volle Kommissie oorweeg kan word.

Uit/ see
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Uit die bewoording van regulesies 16 en 17 blyk dit dat

die Staatspresident die bedoeling gehad het dat die Kommissie

n komitee kan benoem en dat die Kommissie self kan bepaal hoe
die komitee moet funksionesr. Die enigste vereiste van die
Staatspresident is dat die voorsitter of die ondervoorsitbter

van die Kommissie m 1id van m komitee moet wees. Uit die manier

waarop die twee komitees deur die XKommisgie saamgestel is,

" kan die bedoeling van die Kommissie afgelei word. Die

Kommissie het uit tien lede bestaan en twee komitees van ses

lede elk is amngestel. Terwyl die eerste komitee die Christelike
Instituut van Suidelike Afrika moes ondersoek, was die doelwit
van die tweede komitee die Suid-Afrikaanse Instituut vir
Rasseverhoudings. Op elk van die komitees is sowel die voor-
gitter as ondervoorsitter benoem. Die ander agt lede is so

verdeel dat nie een op altwee komitees dien nie, Die gevolg

. ds-dat-al-die lede van die Kommissie op m_komitee dien. _Dat

weens siekte of ander rede m 1id nie beskikbaar sou wees nie,

moes voorsien gewees het en dit kon beswaarlik die bedoeling

van/seeee
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van die Kommissie gewees het (a? dig funksie van die komitee
in aanmerking geneem word) dat by afwesigheid van m 1lid van
die komitee, die hele komitee uit aksie gestel word. Dit skyn
myns insiens duidelik te wees dat met die metode waarop die
twee komitees saamgestel is, die gelyktydige funksionering
van die twee komitees becog is. Die aanstelling van sowel

die wvoorsitter en ondervoorsitter op beide komitees weerspiefl
ook die bedoeling dat elke komitee sonder die een of die ander
ampsdraer kaen funksionser omdat daar sonder die een of die
ander, in elk geval m voorsitter sou wees s00s deur regulasie
16 vereis, Dit is ook m manduiding dat die Kommissie bedoel
het dat die komitee nie voltallig hoef te Wees wanneer hy as

komitee funksioneer nie. Die enigste redes wat die hof a guo

aangegee het waarom die vier lede van die komitee nie as die

Kommissie geag kon word volgens regulasie 17 nle, lees soos volg:

— =~ — _4Dit blyk.-nie uit _die getulenis dat die betrokke
komitee 00it sy bevoegdhede aan 4 ven sy lede
oorgedra het nie, maar selfs al sou die komitee

voorgegee het om dit te doen, dan sou so m oordrag

na ons mening kXragteloos gewees het vanwe& die
toepaslikheid van die re¥l delegatus delegare
non potest."

-

- : - "“eenS/ooooo
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" Weens die oorwegings hierbo genoem, meen ek
dat dié re¥l nie van toepassing is nie, dat die 4 lede as die
komitee en derhalwe as die Kommissie vir dceleindes van
artikel 6 (1) van die Wet kon optree, en opgetree het,en dat
die uitspraak ven die hof g guo nie gehandhaaf kan word nie.,
Sedert die uitspraask van die hof a gquo gelewer

is, het twee ander regters van dieselfde afdeling’in die saak

Clemenshaw v. The State, m appd®l aangehoor van m ander geituie

wat 0ok geweier het om voor dieselfde Kommissie die eed af

te 18, in omstandighede soortgelyk aan die van die onderhawige
saak, en wat deur m landdros skuldig bevind is aan m oortreding
van artikel 6 van die Kommissiewet. Die hof het bevind

(op 20 Mei 1974) dat dle uwitsprask in die onderhawige saak
verkeerd was en het die appél afgewys. Vir doeleindes van

hierdie uitsprask is dit omnnodig om na die uitspraak in die

Clemenshawsaak te VerwysSe

Die/.....
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Die appdl slaag, die bevel van die hof a guo word

tersyde gestel, en die sask word terugverwys na die hof g quo.

HOOFREGTER. '
BOTHA, AR.
TROLLIP, AR, Stem sazme
RABIE, AR,




die Kommissiewet verskyn, feitlik geheel en al te beperk
tot die Wet self. Sodoende bet die Hof verkeerdelik be=
vind dat n ;EEH5i;gi;W'CE;—EZE—EEEIQL;%.dig Qertaikiﬁgr;an
artikel 6 van die Wet, N kommissie bestsande uit al sy
lede beteken. Met hierdie bevinding as uitgangspunt
(Uitspraak: p. B4 ;éﬁ&g 12-28) is alle teenargumente af=
gemaask (Uitspraaks: p. 86 zgéls 11-16, p. 68 re8ls 1-8,

p. 89 re8ls 12-28, p. 90 regl 16 - p. 91 redl 5, p. 93

re8ls 4-11), en het dan ook geblyk die grondslag van die

beslissing te wees (Uitspraak: p. 94 regls 7-16).

Deur die onderscek tot die bepalings van die Kommissiewet
te beperk, het die agbare Hof uit die oog verloor dat die
kommissie die skepping van die Staatspresident is en dat

sy behoorlike samestelling bepaal moet word aan die

-

Staatspresident se bevoegdhede en sy bedoeling soos weer=

spieél in sy handelinge.
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In hierdie
Snyman gn
shaw (TPA,
is) en wat
fdele Regt
toegepas.

appellantw

[

(a)

verband verwys appellant na h uitspraak van

Viljoen, RR, in die saak van Staat teen Clemin=

C.A. 115/74) (n afskrif waarvan hierby aangeheg
op scortgelyke feite en regsvrae beslis is. Die
ers het, met eerbied, die korrekte beredenering
Dit is soos volg (met enkele byvoegings deur

se advokate): I,

Die beveoegdheid om h kommissie van ondersocek aar
te stel setel in die Staatspresident uit hoofde
van die bepalings van artikel 7(4) van die
Grondwet van die Republiek van-Suid-Afrika,
1961, Wet No. 32 van 1961, wat die konink=

like prerogatief in sy amp bevestig en voort=

sit:

Bell v. Van Rensburq N.D., 1971(3) SA 693 (KPA);

5. v. Cleminshaw, p. 10 regl 21 - p. 11 regl 7.

(b) Die/...




sing verklaar:

(d)

Artikel 1{(1) van die Kommissiewet.

Die Kommissiewet doen geen afbreuk aan die
Staatspresident se prerogatief nie; inteen=

deel word sy bevoegdhede daardeur uitgebrei:

(e)

ro_Cleminghaw (gupra) -p., 1l peéls 8-30 en

p. 18 regls 10-22,

Die in artikel 6 bedoelde kommissie, is die
kommissie wat deur die Staatspresident aange=

stel is (Lleminshaw-saak, p. 21 xetls 24-25).

Ten einde dus te bepaal hoe die liggaam saam=
gestel moet wees ten einde die kommissie soos

deur die Staatspresident in die vooruitsig ge=

stel, te wees, moet die Staastspresident se be=
doeling nagegaan word.

(f) Kragtens/...




(f) Kragtens artikel 16 van die regulggies soos

gepubliseer in Proklamasie No. 138 van 1973

T TTe—————

(Staatsknerént No. 3922 V;;’;’::;;;”1973) 1s -
die onderhawige kommissie bevoeg om komitees
aan te stel, en volgens artikel 17 van gemelde
regulasies word sodanige komitee(s) deur die
Staatspresident geag die kommissie te wees.
Waar h komitee aangestel is, is hy beklee met

_ al die hevoegdhede.van die kommissie, vir die

tersaaklike doeleindes, insluitende dié vervat

in artikel 6 van die Kommissiewet:

S. v. Cleminshaw, (gupral)s P. 1% reéls 4-10.

Die agbare Hof & gug se uitspraak word nou verder ontleed

met verwysing na die aspekte waar hY in ons eerbiedige sub=

missie fouteexr het.

8. Die/...
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must be present at the meeting, and that of that

majOr part, there must be a majority In faveur of the

p—

act or resolution, '

staple of Enaland v, Bank of England, 1888(21) QBD 160,

p. 165;

Halsbury: LAWS OF ENGLAND, derde uitgawe: Vol, 9,

art., 95;

-,

Crew: PROCEDURE AT MEETINGS, tiende uwitg@We (1938), p.

caunders: WORDS AND PHRASES: tweede Litgave (1969),

pp. 245/6;

[
P

_—.——/

—
- —

e ———

York Tramways Co. ttd, v. Willows, 1882(8) UBD 685 op

p. 6987%

Milleg/**"*

e —— e
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itler v, Black and Black Co. ltd., 1925 FPD 832 op—

p. B844.

24.

. Sover ong ken bepaal is die enigste liggame waarop die meer=

derheidsbeginsel nie van toepassing is nie, instansies met

T T _gédelééeerde bevoegdhede en geregtelike of guasi-geregtelike

tribunale.

25.

Ten aansien van gedelegeerdes is die enigste gesag wat aange=

haal word die saak van In _re Liverpool Household Stores As=

sociation (Ltd.) Vol. 59 (183908) L.J. CH 616,0p p. 624 (cf.

—_—
e

Yaork Tramways—Co;—ttde ¥V, Willows, supra). Difdzgéd egter

—
— —————

aan die hand gedoen dat die onderhawige komitee verskil van
die liggaam wat in voormelde saak ter sprake was. Die

komite&/. s
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komitee is nie die kommissie se delegatus nie (cf. Uitsprask:

p. 93 zeéls 26-31); hy ontleen nie sy bevoegdhede 2an die

kommissie nie, maar san die Staatspresident; die kommissie
het geen van sy bevoegdhede aan hom oorgedra nie, maar oor=
eenkomstig die bepalings van artikel 16 van die regulasies

die lede van die komitee aangestel.

26.

Die ander tipe liggaam waar voltallige bywoning noadsaaklik
is vir die behoorlike samestelling daarvan is, s00s voormeld;
geregtelike of guasi-geregtelike instansies (Rose-Innes:
JUDICIAL REVIEW OF ADMINISTRATIVE TRIBUNALS (1963), pp,

122/3). Die kommissie en a fortiori die komitee is nje so=

danige liggame nie (Bell. v. Van Rgnsburg N.O., S4pra,

veral p. 730-731). Die kommissie van ondersoek se (ggl=

stelling-is-om—feite—te—versamel-en verslag te daéﬁf"_ﬂg—'—*’-_——#_r

mag aanbevelings doen, maar die Stastspresident, of enige

ander persoon is geensins daaraan gebonde nie. In die

juridiESQ/..
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juridiese sin tas hy dus die regte van geen persoon aan nie,
_Die _komitee se doelstellinge is NOg meer beperk;  hy kan

slegs getuienis en beto@ aanhoor, en die kommissie kan so=

—inn

danige getuienis en betog ignoreer (Cleminshaw-saak: uit=
spraak: p, 14 re#l 8 - p. 16 zed) 16). TN Persoon oor wie
se regte h tribunaal moet besluit is daarop geregtig dat al
die lede van die tribunaal gedurende al die verrigtinge

teenwoordig is, ten einde te verseker dat reg teenscor hom g=-

skied., Dieselfde 00rwegings geld nie vir n getuie wat voor
n kommigsie verskyn nie. Bygevolg kan die sake waarna die
aghare Hof a_gug OP P- 86 regl 28 - p. B7 re€l 2 van die

uitspraak verwys, van die huidige geval onderskei word -

R. v. Van Reened, 1 5..8;

Cook v. Ma_g_;‘Lj__EE‘ate, Cape Town, (supra)’

The Coalowners' Association v, Board of Control, 1921,

e —— —

e

—— ——— TP 447, op P- 432-3

Schierhout Ve Union Government, 1919 AD 30 op p. 44;

R. v. Price, 1995(1) SA 219 (AA) op p. 224,

Re v, Pillay,/...




Lubbe Recordings/Pta/MWC C.A., 115/74

IN TAdD SUPREME COURT COF SQUTH AFRICA

(TRANSYAAL PROVINCIAL DIVISION)

“Date:  Frh-Mays—1974W
THE MACGISTRATE T)JJ\&U;AﬁJX: ‘EL!‘flT«f

DRETORTIA.

Case MNo. 731/73

DCROTEY LILIAN PEARL CLEMIMSHAW ppellant
versus
THE STATE Respondent

1o

JUDGMENT

gNYMAN ET VILJOEN J.J.: This ig an appeal against the appellant?’

04

conviction on a char

commissions Act, 1947, (Act No. 8 of 1947) read with Sections

2 and 3 of the said Act.

e of having contravened Section 6 of the

(1)

yirtue of his Prercgative, appointed a Comnission of Inquinr
,g annocurced By him

~overnnent Gazette No.

o~

The relevant portion of Section 6 is:

Any person summoned to attend and give evidence......
before a Commission who, without sufficient cause
(the onus of preof whereof shall rest on him)......
refuses to be sworn or to make affirmation as a
witness after he has been required by the Chairmen
of the Commission to do so ...... shall be guilty of
an offence aﬁd liéble on conviction to a fine not
exceeding R50 or to imprisconment for a period of

not more than six months, or to both such fine and
imprisonment.”

It is common cause that the State President acting by

in Government Notice MNo.
3€13 of l4th July 1972.
The memborship of the Commissilon was subsequont

changod / ...,

—

=g
=3

’_J

4

i
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crarged by him, and &

which the

P C.A. 115/74

-

s

+the time rolevant to the offence with
appcllant was charged, consisted of :-

A.L. Schlizbusch (Chairman)

My,

Mr. E.M, Malan

Mr. J.J. Engelbrecht

Mr. L. L¢ Grange (Vice Chairman)

My, L.G. Murray

Mr. D.J.L. Nel

Mp. S.J.M. Steyn

Dr. G. de V. Morrison (1¢C
fr. W.M. Sution

and

v, H,J.D. vah der Walt.

The Commission's terms of reference in terms oI the said

Government Notice are the following - _

(1) To inguire into and, taking into account the evidence,
rmemoranda and exhibits which were submitted.to the
Parliamentary Select Committez on Certaln Orge Pls:t*O‘S,
report on -

(#) +the objects, crganisation and financing of (25
the Naticnal Union of South African Studenis,
the South African Institute of Race Relations,
the University Christian Movement, the Christia
Institute of Southern Africa, and any related
organisations, bodies, committees or groups
of persons;
(b) the activities of the aforementioned crganisa-
tions, bodigs, committoes Or groups of persons
and the direct oy indiroct resulits oripossible‘
results of those Activitics; (3-
{(c) the ectivitics of parsorns in or in connection
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sith the aforementioned crganisations, bedies,
comuittees or groups of perscns and the direct
or indirect results or possible rasults of those

zetivities; and
(&) 'Any relatad matter which come on to the notice of
| the Commission, and which in its view calls for
anqulry.
to make recommendations if, in view of the Commission's

findings, it appears to be necessary 1o do so. In crder

L

to carry out this (10

c

+hat the Coemmissicn may be better able

Commission, it has been granted full power and az2uthority
to interrcgate at its discreticn 211 persons who in 1its
opinicn are able to furnish informaticn on the subjects

menticned in its terms of reference, or on matters

ot
o

prelating thereto; to obtain, inspect and make extracts

LA

Py

from all books, documents, papers and registers which
ir Zts copinion may contain information on the said
subieets; and to conduct investigations into the

subjeet matter of this enquiry in any other authorised

foy

The Commisgsion has been requested to raport to the State
Pregident &0 300n as possible.

Mr. Schlehus... was duly appointed a. Jhairman of the

Commission, and in  oms of Government No._..-e 980 of the 6th

"2 was appointed Vi, ~Chairman.

<

The preamble to S.ction 1 2f the Comilssion's Act (&Act 8

47) reads asz follows:-

'To maxe nrovision for conferring certain powars on
Commissions appointed by the Geverncr-Geperal' (now

=i course the State President) "for the purpose of (32

ipvestlgating matters of public concern, and to
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.
Sub-section (1) then provides as follows o
"fhoncver the Govorner-Ceneral has .... appointed 2
Commissinn (horeinafter referred to as a “"commission®)
for the purpose of investigating a matter of public
concern, he may by proclamaticn in the Gazette -~
(=} deelare the provisions »f this Act or any
cther law to be applicable with reference T3

such commission, subject to such modificaticns

and exceptions as he may specify in such (1C
preclamations rand
(b) make regulaticons with reference to such
commission -
(i} conferring additional p&ﬁers on the
commiszion;
(ii) providing for the marner of haelding or the
procedure to be fnllowed at the investigatison
or for the preservaticon of sacregy,
(iii) which it mzy deem necessary or cexpedient to
prevent the commission from being insulted, (20
disparaged o¢r belittled, cr to prevent tha
‘proceedings Or findings of the commission
from being prejudiced, influenced or
anticipated;
(iv) providing generally for all matters which
bz considers 1t neeessary or expedient to
prescribe for the purposes of the
investigation.
Acting under the powers confarred on him by Secticn 1 oF
tne ActT the State President cnussd ¢ he ~ublished by (32

b o 2y v g e TRL = ” ) - e A . . s
Dpaselamation 168 of 19745 A notice » ’ndcr¢ng the provisions N
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‘ 3
Act, with the excuptiun of the provisions cf sub-scceticn (33

. a : RN, 1icable *o the commissicn.
of Scetion 3, and Secticn 4 thereof, appllicabie the e

: 7 , - in fule v th
He alsc made regulations which he set out 1 & schedule to the
ulations (Nes. 16, 17, and

138 of the 6th June, 19723.

.sg quote those regulations which are germane te fhe 1ssucs

REGULATIGN 5 ¢

No person whose presence at the inquiry is in the (10
view of the Chairman, not necessary for the furtherance
of the formation of the Commission, or is not authorised
by these regulations, may be present at the inquiry.

REGULATION 6

The Chaivman or ar officer authorised generally or
soecially thereto by the, Chairman, shall administer to
any witness appearing before the Commission, an oath or
affirmaticr.

AHTICON 16 ¢

[ﬁ‘

el o X1
’\L :LJ

The Commiesion may appoint one or more committees (26
consisting of such members of the Commission as 1T nay
think fit, to hear evidence and addresses in respect of
any particular metter on behalf of the Commission
Provided that the Chairman or tha Vice-Chairmen of the
Commission shall be a member of such a committae

REGULATION 17
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presernt thereat, he shall act as Chairmen, with all the
duties and powers of the Chairman.

in terms of Regulation 16, the Commission on the

ot
G
-t
Hl
=]

€Q
'.‘

S5th June, 1273 passed a resolutieon appointing two committes:

. L. Schlekuseh Mr. 5,J.M. Stevn

Tee =

A
Mr. J.J. Engzlbrech+ Mr. W.M. Sutton

Its task was To hear ovidence and addresses in respect of the (13

S

Christian Institutzs of Southarn Afric

Committee 2 consisted of
Mr. L. le Grange Mr., E.G. Malan
M. A.L. Schlebusch Mr. L.G. Murray

Dr. G. de V. Morrison
Mr, H.J.D. v.d. Walrt
its task was to hear evidence and addroessaes in respect of the
South African Institute of Race Relations.
It will be noted that Mr. Schlebusch and Mr. le Grange
(20

were appointed to both committeces.

It is common cause that a summons ¢uly issued and signed

o

Yy The secretary of the Commission was saerved on the appellant

t
G

appear before Committee Ne. L on the 26th September
She appeared but when called upon by the Chairman (M. Schiepusch)

to testify under oath or affirmation, she vefused to do so, and

SR R T I Yy v : e LT, . .
Although the Commissicn had appointed 2 committee

cinsisiing of six of its membsrs, onlv the Chairman and LATBYSS
of the commitan mombors (four in all) were prasent whiil The e~
prellant was called upon by the Chairm to take the vath oy
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The appcellant was therzsupon charged as s+tated in the
Regisnal Court of Pretoria. She was found guilty and sentencead
t> 2z fine of R20 or 10 days' imprisommoent; and in addition to
tw months' Imprisonment susponded for 3 yeaps on condition that

shic 18 not again convicted of the offence of refusing to be

sworn or make affirmaticn, or to give cvidence before a

Commissicn of Inquiry, when duly celled upon to dn so, which
offence is commiticd during the pericd of suspensicn.
The appellant gave evidence bofore the Magistrote, (1o

admitting her refusal te be sworn or affirmed or to give

svidence, and sceking to show sufficient cause for her refusal

=

te give covidence In respect of the Christian Institute, that is

assignod to hear evidence or addresses.
Before setting out her reasons for r¢fusing to testify
the appellant stated that she would have been perfectly happy
and fully prepared T2 answer in open Court any questicns at all
wnicn the Court <y the Prosccutor might put te her including

thoge which might have been put to her at the Commission. Shi (2¢

then procceded te say that she had not lightly made her decision

not to testify before the Commissicn. She had given the matter
deep thought, buﬁpg concorned that in refusing she mignt in sone

way ce infringing tha law,
She clzims that 1t seamed tc her that she was in danger

nd about

that she might be askad in seeret about Ythese people a
the organisation” (she interpnlatoed sbout hersell alsc), and

sk me or how well T might Se atle to remembor anythinzgs . (a3l
4

Ar how I might misirter-roet what any of thom had said or done,

and / ....
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Selgg

which might be teken against them, o

or agalinst myscif o

She handed in a pheto crdy of 2
shortenad form her motivation for her
The apbellant then deals in her

in Poariiament and in pu>’ " by the Pr
.P.zr‘liamentnry Leoader of “‘c}m Oppesitio
of the Commission. Boecause oF these,

o
e

"these m

D

now going ToO

impartial and

these organisations.™  She added that

Prime Minister had sald in advance, 1

‘_ otherwise, pressure was being exerted

The appellant, in her evidence,

reforred +o as "NUSAS" certain of who

"sanning crderd shortly after an inter
about them by the Commission,

I+ was becauvse of all this, as
that she ¢cane to the conclusicn that

m":l

FSTRNS

fal)

sSures as a result o

and as the evidence was given in secr
T0 the srdinary courts, sc that they

they couldn’'t testify about in

their inrccence.  Sh

O DeoVve

talf of the Christian Institu

Furthormora, she foelt hersclf to be o
tha ehargas.  She had also heard that
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agailnst the organisation,

statement sctting
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invastigate,
ohjective
because of what the
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n fact, wittingly o

on the Commissicon.

alsc deals with 2 body

53¢ mambers were scerved with
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im report was issued (2

we understand her ovidencao,

P

Le punished Dy

f the Commission's report;
£t, they had no recoursc
could be punished for some-
Couft, or tTry fo prove
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@ thought this could
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notrial without knowin,

she was congideyed T3 Do 2
Communist. / ..




relusizsn of her evidance-in-chief, she reiterated
that her obiectinn was tc giving evidence in secret, as sho
jany he wrong and t5¢ porsons alfceted would not be able to

correct hap.  She averred that she had nothing te hi
ashamsd o%, duT wished to dissociate herself from 2 procedure

hich bv~nasses the rormal ceurts, and undermine

’J

law. She thought that the Commission would try o ¢veate an

+

auen around the crganisation being investigated which woul

nake it mare easy for the public 2 zccept any banning op (10
restrictizn ©f their activitics.
In cross-examination she said her grounds were based on
her understending of the political situation in the country,
and that the appzintment of the Commission was a political
zamhit cn the part of the Prime Minister,
The appellant's groundo of appcal asfamondcd, and raoad
with the Heads of Argument on hor behalf, arc:
1. (2) It is an essential element of the offence creatod
by Secticn 6(1) of the Commicsions Act (Act No. 8
sf 19847) that the body before whick a person is (20
surrmoneld to attend and give evidenc. an? before
whicn such persen reiuscd o ho gworn as 2 wWitness,
musSt £e a commission apneinted py the State
eresident.
(b) The Commissicn anpeinted bV tha State Pregidoent
consisted ¢f & chairman and eight members (sae
Govt. Notice 1238 of 1bth Tuly 1972)
{(c) The bB2dy before whicn thoe Abnellant attended ar?
nefore which she pofused to he sworﬁ a8 2 witness
was 1T the commission appointed Ly th. Stato (35
Praesident, butl consistor acroly of four forsons,



~ 10 - C.a. 1i5/74

Messrs. S.JWM. Steyn, D.S. Nel and WM. Sutton.

2. Tho Maristrate erred in fact and/or in law in finding

sworn or to make affirmation as & witness befare the

Befsre us, Mr. Kriepler, for the appellant, argued only

the first of the akhove grounds, indicating that while he was (10
nct aktandosning the second ground, he would not address argument

ar make any submission in respect of it.
Mr. Xriegler relied heavily on a judgment of a full Banch

nf this Divisior in the case of C.T.5. Naude vs. The State

{C.A. 2082/73) delivercd on the 12th March 1374, Tt 1g common

cause That the facts in trh -t .case are identical to thosc

Urnlegs therefore this Court comes to the conclusicn

thzt the judgment by that Court is clearly wrong, 1t is bLound

ry that cdecision and must follow it. ' {20
The State President's power to appoint the Cemmission is

d..'s case nage 14, and bell vs. Van Rensburg N.C, 1971 (3)

S,A. BY93(D) at 705G-708D).) The State President's Preropative

o a—

+ -

the Royal Pravogative of the Britisgsh Crown
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under Enplish Common Law, and was preserved for him by Section

7¢(4) of the Constituticn of the Renublic of South Africa Ack

ol AT = Y- by T ; T AT Niga e . S Q-

Bekar AL, of the Cape Provincial Divigion in Bell ve. (32
I -

. A - . A N . .- - Y LS, - - . o - -~ - 3

vt Aol o0, (awirs ) has made an exaaustive anslyszs of the
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subject of the State President’s Prernzative. We propose, with'

1

rosneet, te adspt his veascning and conclusions for the
PUPDCSSS of this case. What emerges from it is that in spits

oI the voluminous learning and literaturc on the subject, the

owers ¢f the Quecn-in-Council dimmoed Ly antiquity and the

[
M3
@

crtent of the Queen’s nowers under her Prerogative in praesent-
day elrcumstances are, or have begcome, uncertain.

Our Legisglature has sought to clarify the position by
eracting the Commissions Act. That Act (see Secticon 1) assumes

the existence of the fovernor General's (ncw the State - (

To investigate matters of public concern, and proceeds to
grant nim wide powers in regard to 1t. But while it confers

thnese dpowers upown nim, it in no way Jdetracts from his rights
under his Prerogative. 1t does not bind him to the powers it

fically says that he may (not must) dcclarc

e

grants him, but spec

lcable with

)
)
¢

aw)

'g
*-J
}—J

the provisions of the Act or any other l¢

ference te a Commission. He 1s also permitted to make such

nodifications or exceptions teo i1t as he thinks, fit., Furthermore,

'_J

ne may make regulaticns conferring additional powers on a (2¢

Commission, &and hce may provide for the manner cf holding, or
the procedure to be followed at the investigation, or for th=z
preservation of secrecy; and provide generally for all matters

which he econsiders it necessary or axpedient to prescribe for
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tzsk of the Commission wags left to it as one body. Some eleyeaen
months later the State President pro med three further
rcgulations (18, 17 and 18)., Ragulation 16 authorised the
Commigsion to &ppoint committecs te perform certain SDGleiud’
tasks on its behalf,  Regulation 17 conferrad on such commig tre
in rcspect of thelr function, t?e same status as had th

'Commissiop itself.  FRegulation 18 allows the Vice-Chairman of
the Commission to act as Chairman shcould the Chairman be
apsent from a sitting of the Commicsion.

We sco the addition of these three regulations as
intended by the State President to expedite and facilitate the
working of the Commission.

By means of regulation 18 the hearing of evidence and
acdresseg could ke divided among the members of the Commission
5C a8 To expedlte or facilitate that aspect of the Commission’s

WoT R,
Regulation 17, by decoming

tc be the

such

Commission,

bal

™F
g

committes when haearir

hestews upon it

protCtion and sanctions which the Commission has in tormsg of
its appointment; more particularly, under the Regulations and
those portions of the Act made applicable to it when hearing

evidence or a2ddroesses.

Regulation 18 provides for the Vice-Chalrman to act as
Chairman when the Chairman is absent from a sitting of the
Commission. Save tnat, like the other regulations and the
APHTODYTIate portions of the Act, AT affcets the procodurs of
a Committee when hearing evidence or addrassces on behall of th:
Commissinn, it seems o us Lo have no special reference to o
committee zppointad under rogulation 16,

Ao the dssues Lafore us inwvolve the question oF whothor =

Thsiyman [/

LR A

S~

-

<
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Chairman ¢f a committee had the right to administer an ocath or

»

affirmation tc witnesscs appearing before it, it is necessary

P
te consider the powcrs of the Commission; for it seams to us
that whatever power the Commission had, a Committee would also
nave,

Sub-section (1) of Section 3 of the Act, confers cn a
Commission inter alia the powers enjoyed by a Provincial
.ivisi‘:zn of the Supreme Court of South Africa to '‘summon
witnesses, to cause the cath or zffirmation to be administered

1

to them,"” (and) "t¢ exanine them....'™. Sub-section (2) enables

the secretary of the Commission to sign and issue surmonses to

T

be served on witnesses to securc their attendznce before th

te President has

{u

commission. Sub~secticn (3) which the St
expressly excluded, reads as follows:
"If required to do so by the Chairman of a Commission,
;
a witness shall beforce giving evidence, take an oath
or make an affirmation, which sath cr affirmaticn shall
be administered by the Chairman cf the Commission or
such official of the Commission as the Chairman may
designate.”
In place ¢f sub-scction (3) the State President has
issued regulation §, which reads
"The Chaiprman or an officer authcrised generally or
specially theretc by the Chalrman, shall administer
te any witness appearing befors the Commission an
oath or affirmation.”
The cssential difference between sub-secticn 3(3) of the
Act and regulation 6, is that while in the sub-section a witnass

shall if recuired take an coath or make =7

regulation 6, the Chailrman or officer ghall xdminister an oath
or affirmaticn to any witness appearing befores it. Whilst

thercfore /7 ...

(10



